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THE HOUSE OF ASSEMBLY SELECT COMMITTEE ON WORKCHOICES
LEGISLATION MET IN COMMITTEE ROOM 2, PARLIAMENT HOUSE,
HOBART, ON THURSDAY 7 DECEMBER 2006

Mr SIMON COCKER, SECRETARY UNIONS TASMANIA, WAS CALLED, MADE
THE STATUTORY DECLARATION AND WAS EXAMINED.

CHAIR (Mr Sturges) - Thank you very much, Mr Cocker, for appearing. | thank you for
making the time to provide the committee with a submission and also for taking the time
today to come along and provide verbal testimony to the committee regarding the
implications of the WorkChoice legislation in relation to Tasmanian working families
and Tasmanian workers.

Mr Cocker, you will be given time to present your submission and we will then have
some questions to seek clarification or maybe elaboration on matters that you have
raised. | will hand over to you and you can start it.

Mr COCKER - Thank you, Chair.

I am here in my capacity as Secretary of Unions Tasmania, the peak body of the
Tasmanian union movement, representing some 50 000 Tasmanian workers.

| do note with some disappointment that the committee does not have a representative
from the Liberal Opposition. They have declined to face up to the responsibility of what
their Federal colleagues have done and | think that is disappointing.

As this is the first time that we have appeared before this committee, | would like to use
the opportunity to do three things. | would like to make some general comments to the
committee and put some analysis of this legislation on the record. | recognise that the
terms of reference of the committee are a little bit more practical. | think there is some
important information that | would like to present which leads into the more practical
aspects of what we will talk about. In particular we have three case studies | would like
to talk about to the committee that highlight the extreme nature of this legislation and
how workers are being exploited and badly treated under it.

The prime case study involves the company United Petroleum which we have been
involved with and w have been working on the case for several months now. A number
of aspects of the shortcomings of this legislation are highlighted through this case study.
| anticipate that we will be joined during the submission by two workers from United
Petroleum who would like to speak to the committee about their experiences.

CHAIR - Mr Cocker, if you could advise us when they arrive, we will have a brief
suspension and they can take the oath and come to the table.

Mr COCKER - Thank you, Chair.

Regarding the case studies, one is a brief comment on the process of contracting and how
the wages are being run down through that process. The second is a rural company and
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we are looking at how they have used this act to create a working environment that is
totally incompatible with family life and, as mentioned, United Petroleum is essentially a
ruthless company that has exploited workers to gain market share to boost its profits
while treating its workers as disposable commodities.

It is our view and my submission that any employment relationship should be based on
respect, cooperation and the basic principles that have existed for a hundred years in
Australia of a fair day's work for a fair day's pay and a fair go all round.

It is my view that in a small community like Tasmania prosperity for all is only possible
where cooperation and goodwill exists and appropriate mechanisms for establishing
standards and resolving disputes can exist alongside it. In a wonderful place like
Tasmania the balance between work and family life should be accepted as normal.

It is our view that a fair and decent system will always have the following features.
There will be an independently established set of minimum conditions that exist as a
safety net. There will be the capacity to bargain above the safety net and that bargain
should include the enforceable right to collective bargaining where the workers so
choose. There needs to be unfair dismissal protection so the workers have security of
employment knowing that when they have agreed to an employment contract it will not
be unfairly terminated and there needs to be an independent umpire to deal with disputes
and to set and resolve minimum conditions.

Until March this year, these mechanisms all existed and those ambitions have been met
but with the advent of the Howard industrial legislation these mechanisms have all been
savagely attacked. Cooperation has been replaced by fear and the fair go all round has
been replaced by greed. The fear and greed policies of the Federal Government have
changed the Australian workplace and, as we will see this morning, it is starting to have
its effect here in Tasmania.

The Federal Government called this legislation WorkChoices. | refuse to use this title, as
it is a deceitful and misleading title. WorkChoices does nothing for the choices of
workers, it simply removes them. It provides more power in the workplace to the
employer.

The new legislation represents the greatest legislative attack on the rights of working
people that we have ever seen in Australia. The laws threaten living standards and
democratic rights. They aim to destroy collective bargaining and union organisation.
They are fundamentally biased in favour of business.

The new industrial relations laws deliver workplace power to employers by promoting
individual contracts and by discriminating against collective bargaining.  They
drastically weaken the comprehensive protection of wages and employment conditions
through awards, replacing them with an inadequate set of basic minimum standards.
They destroy the ability of the Australian Industrial Relations Commission and also the
Tasmanian Industrial Commission to maintain the safety net of pay and conditions, to
carry out the functions of an independent umpire and to ensure fair treatment for all
parties. They criminalise the normal functioning of unions by unreasonably limiting the
representation rights of union members and by imposing a series of prohibited activities,
which have in the past been taken as normal. They allow employers to dismiss workers
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without regard to fair treatment or natural justice. They aim to eliminate the State
industrial system which has provided very effective and efficient protection for workers
in Tasmania for well over 100 years. The are in breach of fundamental international
standards and the ILO conventions to which Australia is a party.

Finally, they fail to ensure free and fair collective bargaining by restricting the subject
matter and the level at which agreements can be made. They impose barriers to
protected industrial action that have the effect of restricting the right to strike and
delivering employers legal means to avoid or walk away from commitments that they
have made in their agreements.

The question has been asked on a number of occasions, is there an economic argument
for these changes? The simple answer is no. A key group of Australian academics
released their assessment of these conditions earlier in the year. The group represented a
major cross-section of experts researching in the fields of labour law and economics and
if I may quote from their statement, they said:

‘As independent specialists in industrial relations and labour law market
issues, it is our view that industrial relations policies should be informed
and led by research and evidence. Accordingly, we have pooled our
expertise to review the actual evidence, as opposed to claims, speculation
and anecdote, about the impact of Australian workers and workplaces of
the policies of the Howard Government.

On all the evidence available from this wealth of research, there is simply
no reason to believe that the Federal Government's proposed changes will
do anything to enhance fairness at work for most employees or to address
in a serious and systematic way the complex, economic and social
problems facing Australia today.'

There is no economic answer, economic solution or economic reason for making these
changes.

As we have seen over the past 100 years, a number of conservative leaders have tried to
achieve these outcomes and they have all failed. You can go back to Stanley Bruce in
1929. You can go to John Hewson in 1993. You can go to a series of State conservative
leaders who have all tried to make these kinds of changes and have been thrown out or
rejected.

John Howard said on national television that these laws are an article of faith for him,
that they are his ideological obsession.

| have prepared for the committee, with the assistance of my colleague, Kath Bowtell at
the ACTU, an analysis of the legislation. With your permission, Chair, | would like to
table that document rather than read through it.

CHAIR - Yes, that is fine. Are there any matters in that document that you might want to
refer to in your submission today?
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Mr COCKER - Yes, | would like to draw the committee's attention to some of the matters in
the document. We will start on page 2. It is quite clear that the relationship between the
Federal and State systems has been fundamentally changed. The Commonwealth has set
out to cover the field and to remove the rights of the States to legislate for industrial
relations in all areas where it carries the constitutional authority to do so. The High
Court, subsequent to the preparation of this document, has upheld that these changes are
constitutional. They have not of course made any comment on whether they are fair,
reasonable or decent, but they have said that they are constitutional. | think the decision
has sweeping consequences for Federal/State relations, particularly in relation to
industrial relations.

CHAIR - Perhaps, Mr Cocker, if my colleagues at the table have any questions as we are
going through this very detailed submission it might be appropriate if we seek
clarification or elaboration at the time. Is that okay with you?

Mr COCKER - Yes. | will take you to page 5, under the heading of 'The Safety Net'.
Paragraph 13 sets out what is laughingly called the ‘Australian Fair Pay and Conditions
Standards’. Again, it is a classic use of language by the Howard Government - to
describe this little bundle as 'fair' is a joke. These are the minimum standards which the
legislation sets out for Australia: a wage classification structure, which is in the hands of
the so-called Australian Fair Pay Commission; a 38-ordinary-hour week; four weeks
annual leave; 10 days personal and carers leave; two days compassionate leave; and 52
weeks of unpaid parental leave.

CHAIR - Mr Cocker, could I pick up a couple of points there and seek your opinion, if |
may? The committee has had a deliberative meeting and during the course of that
meeting we received advice from Professor Andrew Stewart. Professor Stewart
explained that in the case of the 38-ordinary-hour week those 38 hours can be averaged
over a 12-month period. Is that your understanding?

Mr COCKER - Yes.
CHAIR - Are you aware where that might be applying in Tasmania at the moment?

Mr COCKER - There is an example that | will talk about where that is exactly what his
happening - a company that is using that provision.

CHAIR - | won't take you off track from your submission. Another matter | would like your
opinion on: we also understand that with the four weeks annual leave, which is seen as a
minimum standard, two weeks are able to be cashed in.

Mr COCKER - That's correct.

CHAIR - Are you aware of any situation or situations in Tasmania where workers may be
being coerced into cashing in those two weeks?

Mr COCKER - Not yet. What the act provides is that those two weeks can be cashed in at

the request of an individual. Of course what we are finding in practice is that people are
being offered AWAs and it's a take-it-or-leave-it proposition. If they refuse the AWA
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then they are refusing the job. | haven't yet seen an example of where the two weeks has
been written into an AWA, but | am very sure it will happen.

As will become obvious as we go through this, the capacity to reduce the take-home pay
of people is considerably enhanced by this system. In theory, people could have their
two weeks' pay cashed out into their take-home pay but still end up with less than they
used to have under their award - significantly less. The United Petroleum people will be
able to talk about that as well.

To be honest, | think the 38-hour week is a joke. The act says that there will be 38
ordinary hours every week. It provides for additional reasonable hours but it provides
absolutely no definition of what 'additional reasonable hours' are. It provides no penalty
rates or any additional payment, other than the standard hourly rate. If, for example,
someone decides that an hour a day is a reasonable additional hour then someone
suddenly is on a 45-hour week. On the other hand, the act provides no minimum
provision so somebody can be working 38 hours one week, 45 the next, three the next at
the whim of the employer. As I will demonstrate later, those provisions are being written
into AWASs and agreements, and becoming the norm.

Ms SINGH - If | can just draw on the terms of reference, would you say that is inconsistent
with minimum standards?

Mr COCKER - It makes a mockery of the minimum standard because it's not as it appears.
There is no such thing anymore as a standard working week under these provisions.

Ms SINGH - Also, who appoints the commissioner for the Australian Fair Pay Commission?

Mr COCKER - Hand-picked by the Prime Minister through the Minister for Workplace
Relations. From memory, | think that the commissioners are appointed for a five-year
term.

CHAIR - That's the advice we have received.

Mrs BUTLER - And 'reasonable hours' is only determined as reasonable to the employee.

Mr COCKER - There is no definition of what reasonable means. A rule of thumb that has
operated in the past is that one block of additional hours a week is reasonable, but | think
it is one of those things that will have to go through the courts. It is no longer a dispute
that can be taken to the Australian Industrial Relations Commission. Some time sooner
or later the courts will have to have a look at it, and in the meantime the employers will
be able to decide what is reasonable.

Mr McKIM - Does the Fair Pay Commission have the capacity to play any part in
determining what additional reasonable hours are?

Mr COCKER - | don't think so.

Mr McKIM - So it would have to go to the courts.
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CHAIR - Sorry for taking you away from the thread of your submission, but we are
interested in the 38-hour week as it stands, and | would like to just provide you some
information that we received from Professor Stewart and get your opinion on this.
Professor Stewart said that if, for example, the workplace agreement said that the
ordinary working hours would be 38 per week averaged over a month, then it would not
matter if you had variations, as you have said, of anywhere from zero up to a much
higher number, as long as the average period was compliant. But that can extend over a
year, which means that in theory you could have someone under a workplace agreement
doing zero hours a week for six months of the year, and 76 hours a week for the
remaining six months, and that would be perfectly lawful. Is that the way Unions
Tasmania also -

Mr COCKER - | would absolutely agree with that.
CHAIR - And are you able to perhaps indicate that that is starting to happen in Tasmania?

Mr COCKER - Yes. | would also note, in terms of this so-called minimum standard, the
Government has already flagged that it will introduce provisions for what it calls cashing
out of sick leave, as long as a minimum of 15 days of sick leave is retained in a person's
entitlement. In my view - and we have to wait to see what the legislation is - I think that
is code for saying there will be a new cap on sick leave and it will go the same way as
the other cashing out provisions. There might be a nominal two cents or three cents an
hour built into someone's rate, and then their sick leave will be run down.

Mrs BUTLER - Mr Cocker, on the question of sick leave being cashed out: it is so much per
year, so are people doing that ahead or in retrospect?

Mr COCKER - That is an interesting question and, as | said on radio, | am prepared to bet a
week'’s pay that it won't be retrospective. People who heard this announcement and got
excited about their six months of sick leave will, I think, be disappointed. | can't imagine
that the business would be interested in paying out six months worth of sick leave where
it has built up. | think in reality, it will operate as a cap on sick leave rather than the
other way around. But I could be wrong. We will have wait and see what the law says.

We have dealt, | think, already to some extent with hours of work. Again, in paragraph
28, it makes the same statement that we have been dealing with that in truth there is no
guarantee at all. Under the standard, the employer will be able to require or request an
employee to work a maximum of 38 hours a week, but the parties may agree in writing
to average it or any other system. Given the power imbalance in the workplace it won't
be a question of agreement, it will be a question of take it or leave it because without an
unfair dismissal provision, people who don't accept what the employer thinks is
reasonable can be dismissed without notice.

CHAIR - Again, Mr Cocker, just for the record, the terminology 'WorkChoice' indicates not
only that there is provision for choice but the workplace agreement, we understood, was
negotiable. In our investigations thus far we have found out that a number of workplace
agreements are not negotiable. Is that what you are finding in Tasmania?

Mr COCKER - ltis.
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CHAIR - | know you are probably repeating yourself but | would like to get these points
clear.

Mr COCKER - We are probably almost going to end up with two classes of labour. We are
going to end up with classes of labour that are organised and who are able to maintain a
negotiated agreement and we are going to have those who can't, for various reasons.
Whether they are not unionised or whether they are a small employer or whatever, those
people who have no bargaining power will be in a take-it-or-leave-it situation. That is
what we are seeing happening. That has been heavily impacted by the changes to the
welfare system where workers can lose their welfare if they refuse to accept the job that
is deemed suitable for them and by the failure to provide any protection in terms of
unfair dismissal. The conditions that are put in front of you, you can take it or leave it
and, while the act does talk about coercion in relation to AWAs, if you've got the power
to enforce the act then you might be able to do it, but a lot of people don't. In that sense
we build up this atmosphere of fear around the workplace, the fear of losing your job and
not having your income, as has happened to the Union Petroleum workers this week.
They have lost their jobs just before Christmas, with one week's notice. That level of
fear is guaranteeing that the bargaining power of the workplace doesn't exist for those
unorganised workers.

I would like to draw your attention to paragraph 40 in the document. It talks about an
international comparison of this minimum standard and it quite clearly makes the point
that it is not a generous set of minimum labour standards. It constitutes a significant
reduction in the guaranteed minimum wages and conditions that apply to workers who
aren't covered by workplace agreements. The reality of this act is that the mechanisms
that have been built into it are a one-way street to get workers off agreements and
awards. Under the act, once a worker has been taken off their workplace agreement or
their award, they can't return to it. The most common mechanism for getting them away
from the award or agreement is onto an AWA. Once that AWA expires, the only
conditions that apply are the minimum standard or any protected award conditions to the
extent that they aren't excluded, and | will come back to that.

CHAIR - Sorry for interjecting, but for clarification, | note here there is reference to public
holidays and, again for the record, we would like your understanding of access to the
opportunity for Tasmanian workers to have public holidays off. You may recollect some
time ago there was a great deal of talk about ensuring that workers had Christmas Day
off. Is that part of the minimum standard, that workers are able to avail themselves of
public holidays?

Mr COCKER - It's not part of a minimum standard. An amendment to the legislation, one
of the 300 that the Senate managed to force through in the two days it was allowed to
look at this bill, lists a set of conditions which are deemed to be part of an agreement
unless they are excluded. Clause 83 lists the conditions which are deemed to be included
unless they are expressly excluded. As we will see when we have a look at a couple of
these AWASs later, it is becoming standard practice to exclude these things from AWA:s.
Public holidays is top of that list. The AWA has a clause in it which says, 'The following
conditions are excluded', and that can include public holidays, rest breaks, allowances -
all those things on that list on pages 25 and 26. Then a public holiday is no different to
any other day. Of course, you note that shift and overtime loadings and penalty rates and
leave loadings are also in that list, which effectively means if that list excludes an AWA
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then one day is no different to any other. It is a 365 24/7 operation. There is no
difference between a weekend or a public holiday or anything else. You get them if the
boss gives them to you, you don't get any extra pay when you work them and that is
happening, and I have two examples of that.

CHAIR - When those workers turn up perhaps you could give us some more specific
information.

Mr COCKER - It has been a standard for as long as | can remember that public holidays
were off but if you worked them normally it was done by choice because you had the
opportunity to get double time or double time and a half working those holidays. But
that is removed by these provisions. If people are directed to work on Christmas Day
then unless it is deemed to be unreasonable hours then they have to comply with that
direction or they are in breach of their agreement. So Christmas Day for a lot of workers
is now employer optional and the claims of the good senator that he would save
Christmas Day, as predicted turned him into a Christmas turkey.

I want to quickly bring your attention to page 16, the relationship between awards and
agreements. In clause 50 is the quote which reads 'indeed once a workplace agreement
under the new system is in place for a given group or group of employees, they can never
again be entirely covered by an award while working for that employer'. In other words,
the award system is taken away from those people. Once they have signed up to an
agreement - it could be an AWA or it could even be an employer collective agreement -
then the award no longer applies. To take that to the next step, when that agreement
expires the employer simply has to seek permission to have it cancelled, and I think there
is a 90-day notice period for that. If there is no new agreement reached in that period to
replace it then they fall back to the five minimum standards.

CHAIR - Mr Cocker, my understanding is, again from our preliminary investigation, that
awards provide mechanisms for salary increments, for salary increases. What provision
to your knowledge is contained in workplace agreements in relation to wage increases?
My understanding from our initial investigation is that these agreements live for between
three and five years and can live longer. Are you aware of provisions in relation to wage
increases - CPI indexation, for example?

Mr COCKER - From our experience to date it is less normal to have that built into an
agreement. They normally stipulate a rate and that rate applies for the life of the
agreement. In the Norvac agreement, for example, it sets out $14.33 an hour for the
console operators and that is in the life of the agreement, it stays fixed; there is no
provision for automatic adjustment or an increase.

CHAIR - How long does that agreement go for?

Mr COCKER - This was particular because of the strange circumstances. It is only a
12-month agreement because they used a greenfields provision which I'll talk about later
because it is a very strange agreement.

Page 25 talks about the content of agreements and talks about the new restriction on

parties making agreements. It goes on and I particularly wanted to highlight clause 87.
Clause 87 lists the things that have been deemed to be prohibited from an agreement.
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You will note that there is a common theme that runs through all of these. They are
things that a union might normally seek to negotiate into agreements, such as payroll
deductions for union dues, training for union reps, union meetings or renegotiating on
agreement. It is actually prohibited to put a clause into the agreement committing to
renegotiate, right of entry, and so on. The prohibited content section in fact confers more
power on the minister, in that the minister can, by regulation, prohibit anything that
comes along that they don't like being put into the agreement. The net effect of all that
of course is purely and simply to make life much harder for unions to operate. It takes
away a number of the things that were taken for granted for many years in terms of union
representation and union delegates and union shop stewards, and people being out of
work at the workplace.

Notwithstanding that, an employer might be happy to reach agreement on all or any of
those things, but they are not allowed to. It is actually an offence, with a quite
significant penalty attached to it, to either ask for those things to be in the agreement, for
the parties to agree for them be in an agreement, or to lodge a document with those
things in it. There is a $6 600 fine for the individual, or $33 000 for a union or an
employer if they have those things in their agreements.

Ms SINGH - So with all agreements that are currently alive, come their expiry date, a new
agreement has to be negotiated or put on the table. Even if the employer wants to
include them, none of those things can be in there.

Mr COCKER - That's right.

CHAIR - Just following on from my colleague, Ms Singh, taking the first matter at clause
87, if an employer was of a mind to say, 'I'll continue with payroll deductions of union
dues', that employer would face a fine of $33000. Is that correct, is that your
understanding, is that what I've heard?

Mr COCKER - No, but they would face that fine if they put that into their agreement. They
could continue to do it but they can't commit to it in writing.

Ms SINGH - So informally they could do it, but it couldn't be written into the agreement.

Mr COCKER - One of the approaches that a number of unions have taken is to have
common law agreements with employees to cover this stuff. You may have noted that
the minister has moved to restrict that by banning them in terms of their own code of
practice, so any company which is contracting with the Federal Government may not
have those common law agreements as part of their industrial relations, or they can't have
Commonwealth contracts. All of that stuff.

It is very odd, | think, in terms of the rhetoric we have heard for the last 10 years about
employers and employees being trusted to make their own agreements, and the freedom
of choice that Howard professes to underpin this stuff, in fact, as Professor Andrew
Stewart said, these provisions make a mockery of the rhetorical commitment to freedom
of choice in bargaining. The concept that employers have to be protected from being
forced into agreeing to these things by unions, seems to mean that employers themselves
can't be trusted to make agreements or make rational decisions in these situations. But,
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nonetheless, there are a number of employers who still seek to have respect for their staff
and respect for the wishes of their employees and will deal with and talk to unions.

Ms SINGH - With that - and | am looking at the last dot point of matters not pertaining to
employment relationship - presumably that would have an impact on family-friendly
provisions in an agreement?

Mr COCKER - It could. A lot of what we currently have would be deemed to be partly
employment relationship, but there would be - and | can't think of an example off the top
of my head - issues that would fall outside the definition of the employment relationship.

I won't dwell at length on bargaining and industrial action other than to note that while in
theory the right to strike exists, it is now so bound up in process and red tape as to be a
very lengthy process. To carry out lawful industrial action under this act, there are a
number a steps and hurdles that have to be gone through. At the end of it there has to be
a secret ballot of all staff conducted by an independent person.

Mr McKIM - Who pays for that?

Mr COCKER - | think, to date, the Commonwealth has paid for it, but |1 do not know how
long that will last. The Australian Electoral Commission has conducted the ballots | am
aware of and has not charged.

Mr McKIM - Okay.

Mr COCKER - That could very easily change. But any industrial action has to be taken
within 30 days of a secret ballot. So it is a process of several weeks to achieve,
particularly with industrial actions.

Mr McKIM - Just to be clear, a lawful strike would require a majority of the work force, say
50 per cent plus one?

Mr COCKER - A majority of those who vote.
Mr McKIM - So it is optional voting?

Mr COCKER - Yes, it is optional. We have had, | think, two examples so far where we
have gone right through the process and have had lawful industrial action under this act.
Again, it is token commitment to international standard and, practically, it makes it very
hard.

As we have seen, the Government is quite ruthless in its pursuit of what it deems to be
illegal industrial action, particularly in the building industry. We have seen this week,
the Government's secret commission has been meeting and a number of workers have
been directed to attend and face secret interrogation in front of that commission,
following what was simply a one-hour stop-work meeting, about this time 12 months
ago. Incidentally, those workers are directed to attend. If they do not, they face the
possibility of massive fines and even, in some cases, jail terms. They are obliged to
answer any question that is put to them, again, on the threat of $28 000 fines. They are
not allowed to talk to anybody about what happens to them inside the building
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commission's hearings, even though, as | said, it was a one-hour stop-work meeting. The
employer and the union shook hands on a deal not long afterwards and they have been
back at work ever since. | think it was March this year that letters arrived at home to
about 100 workers, threatening them with fines and jail terms. That process is 12 months
old and still going.

CHAIR - This is under the umbrella of this legislation that you are talking about?

Mr COCKER - This is specifically under, what they call, the Building Industry
Improvement Act which is specifically targeted at unions working in that industry.

CHAIR - What about representation before the commission you have just referred to? What
access do Tasmanian workers have to take legal representation or union representation
or, for that matter, a representative of their choice?

Mr COCKER - That is at the discretion of the commission, as to who may or may not be
allowed into hearings. A union official will not be allowed in. In fact, the commission
has, to date, even refused people having their chosen legal representation. It happened in
Western Australia. A number of workers employed the same lawyer to assist them
through the process. The lawyer went to first hearing and went along to the second one
with an ex-worker and was refused entry. That was challenged in the Federal Court and
the Federal Court decided that the act did provide the commission with the power to ban
that lawyer from attending a second hearing, the theory behind that being that, if the
lawyer gets to see and hear everything that is going on in the commission, they might be
able to undermine the effect of the commission.

Think about that situation in Tasmanian terms, where 100 people received these letters.
There are not 100 industrial lawyers in Tasmania and it created, potentially, a huge
problem. | have not had a report yet on how the hearings have gone this week. But, at
the end of the day, | am sure their intention is to impose fines on affected union. Even
though there is an agreement reached, the matter is settled, they have gone back to work
and it is 12 months ago, they are still being intimidated and harassed under those
provisions.

CHAIR - But, again, coming back to our terms of reference - and we are specifically having
a look at the impact of that these laws are having on Tasmanian workers and their
families - you are saying that these workers who have been brought to account for action,
do not have access to representation of their choice?

Mr COCKER - That is correct.

| wanted to note paragraph 127. The act removes the Australian Industrial Relations
Commission's general powers to prevent and settle interstate industrial disputes by
conciliation and arbitration. This has been a fundamental of industrial relations for
100 years, where we have had an independent umpire where we could go and have
disputes heard and settled, normally by conciliation but where necessary by arbitration.
That facility has quite simply been taken away. We have had the very effective, efficient
Tasmanian commission doing the same job but they are now locked out. Wherever the
employee involved is employed by a trading or financial corporation, they can't take their
dispute to the Tasmanian commission either. So there is simply nowhere to go. That is,
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I think, particularly significant for people who have been unfairly dismissed, or believe
they have been unfairly dismissed, because they simply don't have an avenue to have a
hearing. We have seen a number of cases that range from kitchen hands to child-care
centre managers who have gone to the Tasmanian commission to have their day in court
only to have the employer representative jump up and say, ‘These people work for a
trading corporation, therefore there's no jurisdiction to hear the matter’, and the
commission has had to say, "That's right'.

Mr McKIM - That's happened this year?

Mr COCKER - It has happened on three occasions that | am aware of, and probably a lot
more.

Mr McKIM - So there is no capacity at all for the Fair Pay Commission to become involved
in dispute resolution? Is that what you're saying?

Mr COCKER - No, none whatsoever.

CHAIR - You probably don't have specific figures, could you give an estimate of what sort
of percentage of Tasmanians you think would be affected by not being able to go before
the Tasmanian Industrial Relations Commission?

Mr COCKER - | think every Tasmanian worker is affected. They are affected because with
the removal of unfair dismissal protection and the right to have their case heard they are
significantly weakened in their position in the workplace, that the employer can treat
them how they see fit and know that they won't be exposed and there is no accountability
for it, unless of course they stray over into discriminatory behaviour on the series of
matters that can be taken before the Human Rights Commission.

CHAIR - Or unlawful - we have heard about unlawful action that may be taken. Are you
able to inform us about that?

Mr COCKER - Again, the Industrial Commission has provided a cheap, effective and
prompt mechanism for dealing with those sorts of issues. An unlawful dismissal has to
go to the Federal Court. It is a completely different process. It is a different thing for a
worker to do and it is a very expensive process. The Commonwealth makes great play of
the fact that there is some money available to assist workers, but | am not aware of any
of that yet being used. The conditions in which it can be used are quite restrictive. The
truth of it is that $4 000 will not go very far in running a court case.

CHAIR - In the High Court?

Mr COCKER - The Federal Court. So rather than having a cheap, effective and efficient
mechanism to deal with an issue they are forced into the court system if they get over
into unlawful, which is very different.

CHAIR - Can | get your opinion for the record? Say we have a situation where the person

has worked as an office manager for a business for, let us say, 12 years, and there has
been no complaint levelled against the worker in relation to work performance,
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effectiveness or efficiency but the owner of the business decides one day to summarily
dismiss this worker. Where does this worker go?

Mr COCKER - If the employer has fewer than 100 employees, they have nowhere to go.
The whole jurisdiction has simply been wiped. If it was more than 100, they would have
an avenue but the employer simply needs to say, ‘This dismissal is for operational
reasons'. It is then beholden on the employee to prove otherwise. The definition of what
constitutes 'operational reasons' has been very broad - it is big enough to drive a truck
through in reality. So for under 100 employees it has gone completely and above 100 it
is severely limited.

CHAIR - So there is no avenue at all to seek a redress of the decision to summarily dismiss?

Mr COCKER - There is an area of common law that deals with this stuff but I am not
familiar with it and not competent to give you advice on it. It may be that they would
have that avenue but again that is very expensive.

CHAIR - But prior to 27 March that worker would have been able to go either the
Tasmanian or the Australian Industrial Commission to lodge an unfair dismissal claim, is
that correct?

Mr COCKER - That is right.
CHAIR - That has now been taken away?
Mr COCKER - That is right. It has gone.

In conclusion on this part, WorkChoices legislation is lengthy and complex. It was
written by lawyers, it was rushed through the Federal Parliament, the Government shut
down debate both in the upper House and the lower House before it had been fully
examined.

Mr McKIM - They guillotined debate in both Houses?

Mr COCKER - Yes. Even in two days of hearings in the Senate, | think 300 amendments
got through but there are many, many areas that are popping up where the law is
inadequate and we are going to see constant amendments to fix up little problems.
Mostly, | hasten to add, | suspect that at the request of the Business Council. For
example, they suddenly found that the law provided that annual leave would be
calculated including extra hours above 38 hours a week so they quickly amended the act
to remove that. It also found that all employers were required to record the hours of their
workers and they are very quickly moving to remove that provision as well because they
have suddenly learnt that a lot of people work unpaid hours above their normal and
employers don't want to record them. But there are any number of problems and issues
that will emerge and unless this legislation is torn up and thrown out, many hours of
court time are going to be needed to sort them out.

Can | will table that document, Chair?

Mr COCKER - Yes, we will accept that as being tabled. Thank you.
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Mr DAVID POLLEY and Mr LEIGH JONES WERE CALLED, MADE THE
STATUTORY DECLARATION AND WERE EXAMINED.

Mr COCKER - David Polley and Leigh Jones were employees of Norvac or United
Petroleum. They would like to be part of our presentation this morning to talk about
their experiences. Before we do that, there are a couple of other things that | want to do.

Very quickly, as | mentioned, there were three case studies that were involved. My
colleagues at the Australian Workers Union have been dealing with the Hobart City
Council, probably a fair and reasonable bunch of people and by and large a good
employer but what they have learnt is that the WorkChoices legislation has been used in
a way that has in fact driven down the wages of a group of workers. The particular
workers involved drive the garbage collection trucks. That is a function that the Hobart
City Council decided to contract out several years ago. That contract went to a company
called Skilled Engineering who agreed, as part of that contract, to continue to pay under
the same terms and conditions that they would have been employed under by the
council - that is, municipal employees award.

The council recently put that contract up for tender and a new company put forward a
tender which was cheaper than everyone else's and they were awarded the contract.
They then advised all the truck workers that there was an AWA available to them. If
they wanted to continue working in those jobs they had to sign up to the new AWA.
They did that only to find that their hourly wage rate had been cut from between 40 cents
and $1.40 an hour. The mechanism for doing that was the new employer simply
switched to another award, which he can do under the WorkChoices legislation. He said,
‘This award is now underpinning the agreement and we are going to cut your rates’. So
by a very simple mechanism the hourly rate of those workers is cut, as | said, by between
40 cents and $1.40 an hour. Their take-home pay dropped anything up to $50 to $60 a
week. That is something that the Hobart City Council could have avoided by putting
conditions in its tender. It did not and by the time the union took this up with the Hobart
City Council, it was considered too late. The contracts had been signed and a deal was
done.

CHAIR - How long are these contracts for, Mr Cocker?

Mr COCKER - | cannot tell you that. It might be something that we can present more
information to you on in the future.

CHAIR - We would welcome that, thank you.

Mr COCKER - My purpose in raising it was simply to show one of the mechanisms by
which workers' wages have been cut in Tasmania by this system.

CHAIR - Yes.
Mr COCKER - The other one that has been brought to my attention and | think is valuable,
particularly for the hours-of-work issue, is a contract that exists in two places in

Tasmania, at a place called Huon Valley Mushrooms and a place called Spreyton
Mushrooms.  These companies are both owned by a company called Adelaide
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Mushrooms. While it would appear they operate as separate companies, they are part of
the same structure and they have ended up with the same AWAs in each place. | am
particularly bringing this to your attention to -

CHAIR - Is it worth tabling?

Mr COCKER - | am tabling a copy from one page of the AWA. | apologise for the quality
but, as you can imagine, this was not given to us by the employer. It has come as a fax
of a fax.

CHAIR - We will note, for the record, that you are tabling this document from the AWA for
Huon Valley Mushroom and Spreyton Mushrooms?

Mr COCKER - Huon Valley Mushrooms is the employer. The hours of work clause in this
one is the same as at Spreyton. It says:

"Your hours of work will depend upon our operational requirements and
although your hours of work may vary from week to week, they should be
predictable. There are no minimum hours guaranteed in this agreement.
You will not be required or requested to work more than an average of 38
hours a week over a 12-month period and reasonable additional hours.'

As we have seen from the submission earlier, that is directly lifted out of the act. It is
just a statement. It continues:

"You may, however, voluntarily apply to be available for extra hours or
shifts, be they public holidays, weekends or outside ordinary time hours
and be paid at the agreed all-up rate.'

In other words, 365 days of the year, 24/7, whatever hours they are working, there is one
rate that applies and they may be required to do any of those.

'Unless you advise, in terms of clause 1(f), then you agree that you will
volunteer to be available for extra shifts or extra hours, be they on public
holidays, weekends, at the all-up rate.’

CHAIR - Are you aware of the hourly rate for this agreement, Mr Cocker?

Mr COCKER - Yes. Itis an interesting question. | will come back to that in a moment, if |
may?

CHAIR - Yes, certainly.
Mr COCKER - Clause 1(f) reads:
'If you feel that the additional hours are unreasonable, you must advise us

in writing immediately upon notification of the additional hours to enable
us to offer the hours or the shift to another employee.’
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There is a feeling amongst the employees who, as you know, are out in rural areas which
are probably not the easiest places to find work, that they are at the beck and call of this
company, that they will work when they are asked or they will not be offered shifts.
That is the way the workers feel this is going to be applied.

In relation to the all-up rate, the agreement has a rather interesting clause in it. It says:

"You will be paid no less than the higher of the following: the Australian
pay classification scale for your relevant classification of employment, plus
a casual loading of 20 per cent, if applicable; the Federal minimum wage of
$12.75 per hour' -

which has just recently gone over $13 -

'plus a casual loading of 20 per cent, if applicable or; an all up hourly rate
or a piece rate, as specified on a separate document.’

This piece rate is quite interesting. The advice | have from this place is that they have
worked out a piece rate, which is essentially done by dividing the hourly rate by 24 - 24
is deemed to be the kilos of mushrooms that they should be able to pick in an hour. My
advice of course is that the rate of picking mushrooms depends quite a lot on the size of
the mushrooms. When they have big ones it is reasonably easy to pick 24 kilos in an
hour but when they are down to the small button ones it is virtually impossible to collect
24 kilos an hour. The workers are of the view that, notwithstanding what that says, they
are going to be paid piece rates to pick mushrooms. Adelaide Mushrooms made a
submission to the Australian Fair Pay Commission where they extolled the virtues of
piece rates and expressed the view that they should have the right to use piece rates to the
exclusion of anything else. The workers are expecting that they are going to be offered
piece rates. Those who can pick at above 24 kilos an hour will do nicely, those who can't
will be paid less than what would appear to be their minimum legal entitlements. So
there is another issue there to be worked out.

| wanted to mention the 20 per cent casual loading because clause 2 of this agreement
says that they are not entitled to be paid annual, parental, sick leave or compassionate
leave. So the casual loading in fact removes all those leave conditions. | think it is safe
to say that while the Australian Industrial Relations Commission was able to look at
these things, it agreed that 20 per cent no longer is a sufficient loading to cover those
leave conditions, and 25 per cent has become more normal. That is a clear example of
how the hours of work provisions are being used. These people have a very limited
capacity to plan their family life or indeed their life around their work because they are
effectively on call at a day's notice, whether that be Christmas Day, Anzac Day, Easter or
whatever. They will be paid one flat rate and they will work when they are asked.

CHAIR - And it would appear, Mr Cocker, for as long as they are asked.

Mr COCKER - That is exactly right.

CHAIR - The way | read the extract that you've provided from this agreement, once at work

it wouldn't be unreasonable to assume that that worker would stay there as long as t