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Select Committee on Public Sector Executive Appointments

INTRODUCTION

1. APPOINTMENT AND TERMS OF REFERENCE

The Select Committee on Public Sector Executive Appointments was
appointed on Wednesday, 11 June 2008 by the Legislative Council with
power to send for persons and papers, with leave to sit during any
adjournment of the Council, and with leave to adjourn from place to place, to

inquire into and report upon -

(1) Best practice for the appointment of individuals to fill senior
Tasmanian public sector executive positions and that the
circumstances surrounding the appointment of a magistrate in

Tasmania in 2007 be examined; and

(2)  any other matters incidental thereto

The membership of the Committee as determined by Order of the Legislative
Council was Hon. Paul Harriss MLC (Chair), Hon. Greg Hall MLC; Hon Terry
Martin MLC and Hon. Jim Wilkinson MLC.

2. PROCEEDINGS

Advertisements were inserted in the early general news pages of the three
daily Tasmanian newspapers on Saturday, 12 July 2008 and receipt of written
submissions was conditioned for closure on Friday, 25 July 2008. The
Committee has met on 26 occasions thus far. Minutes of these regularly
constituted meetings appear at Appendix 1

20 witnesses gave evidence to the Committee in Hobart at public hearings on
16 and 17 September 2008, 16 and 27 October, November 10, 11, 17 and 18.
A number of these witnesses also provided evidence in-camera either at their

own request, or at the instance of the Committee. The Chair met with the
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Public Sector Standards Commissioner for Western Australia, Dr Ruth Shean,
on Monday, 22 September, 2008. In addition, four witnesses appeared before
the Committee confidentially and in-camera. Witness details are provided at
Appendix 2. 10 written submissions were received, one of these was received
in-camera and another was subsequently withdrawn by the submitter, these
are listed in Appendix 3. Documents received into evidence are listed in

Appendix.4.

This Committee, at a regularly constituted meeting on Tuesday, 31 March
2009, resolved to make an interim report to the Legislative Council. All
avenues of inquiry examined by the Committee that have been concluded are
addressed within this interim report. There are a number of avenues of
inquiry that the Committee is yet to exhaust. Once these inquiries have been

concluded, the Committee will make its final report to the Legislative Council.

Summonses

The Power to Summons

The powers of inquiry enjoyed by the Upper House of another State
Parliament, including the power to summons, were the subject of comment by
the High Court of Australia in its decision in Egan v Willis (1998) 195 CLR
424. All Justices in that decision accepted that the Executive Government is
subject to this power. Perhaps the clearest articulation of the necessity for
these powers of inquiry can be found in the following extract of the joint
judgement of Gaudron, Gummow and Hayne JJ at p 451:

A system of responsible government traditionally has been considered to
encompass fthe means by which Parliament brings the Executive to accounto
so that fthe Executive's primary responsibility in its prosecution of government
is owed to Parliamenta The point was made by Mill, writing in 1861, who
spoke of the task of the legislature fto watch and control the government: to
throw the light of publicity on its actsa It has been said of the contemporary
position in Australia that, whilst fthe primary role of Parliament is to pass laws,
it also has important functions to question and criticise government on behalf

of the peopledand that fto secure accountability of government activity is the
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very essence of responsible governmenta In Lange v Australian Broadcasting
Corporation, reference was made to those provisions of the Commonwealth
Constitution which prescribe the system of responsible government as
necessarily implying fa limitation on legislative and executive power to deny
the electors and their representatives information concerning the conduct of
the executive branch of government throughout the life of a federal
Parliamenta The Court added:
Moreover, the conduct of the executive branch is not confined to
Ministers and the public service. It includes the affairs of statutory
authorities and public utilities which are obliged to report to the
legislature or to a Minister who is responsible to the legislature.

Police Files

The Committee took the unusual step of requesting certain files, relating to a
non-operational investigation, from the Acting Commissioner of Police, Mr
Darren Hine (the Commissioner of Police). This was achieved by means of
a confidential summons. The issuing of that summons was authorised by the
Legislative Council pursuant to the Co mmi t ©Ordee di Reference, Standing
Order 241 of the Legislative Council, and ss 1 and 2 of the Parliamentary
Privilege Act 1858.

The confidential summons was dated, and served in-person, on Thursday, 2
October 2008 without advance notice. This action was taken following
publication of a letter to the Commissioner of Police from the Director of Public
Prosecutions, Mr Tim Ellis SC (the DPP), dated 23 September 2008. That
letter is reproduced at Appendix 5. Despite the unprecedented nature of the
summons and the fact of its unheralded delivery, the Commissioner of Police
received it courteously and with appropriate professional caution. Certain
undertakings were made to the Commissioner of Police regarding the
confidentiality and safe-custody of the files that were summonsed, and the
use to which they would be put by the Committee. At all times the Committee

has honoured, and will continue to honour, these undertakings.
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The evidentiary quality of the Police files provided to this Committee was of a
very high order. This, together with the considerable investigative analysis
that had been undertaken by Police, greatly assisted the Committee in its task
and through it, the Legislative Council and people of Tasmania. The
Committee particularly commends the professionalism, courtesy and integrity
of Acting Commissioner Hine in his careful balancing of confidentiality and
public interest in this matter. In accordance with undertakings made by the
Committee to the Commissioner of Police, this report contains selected
extracts of the material contained within the summonsed Police files only
where it is directly relevant to the Comm
Sessional Order 3 and Standing Order 202, the Committee will not report to
the Legislative Council any of the evidence contained within the summonsed

Police files that is not directly relevant to its Order of Reference.

The Solicitor General & DPP

In addition to the summons issued to the Commissioner of Police, this
Committee issued a summons to Mr Stephen Estcourt QC during his in-
camera hearing, at a point in time at which he wished to clarify that he was
being placed under compulsion to answer a lawful question put to him by the
Chair. The Solicitor-General, Mr Leigh Sealy SC (the Solicitor-General)
decl i ned t heinit@ldnwvitation tb atten@ ®n the Committee in the
absence of a summons. The Committee obliged the Solicitor-General with a
summons, served upon him personally at his chambers. The DPP initially
accepted the invitation of the Committee to attend on the Committee.
However, on reflection the DPP advised the Committee that he required a
summons. The Committee obliged the DPP with a summons served at his
chambers. The Committee notes that, while it is the usual practice to invite
witnesses to attend Select Committees, it is understood that certain
professionals and public servants require a summons to attend as a matter of

course.

Specific Non-Ministerial Withesses
In light of this Commi tt eeds wish to expedite its pr
constituted meeting of the Committee on Thursday, 16 October 2008,
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summonses were issued for the attendance of Mr Simon Cooper, Ms Linda
Hornsey, Ms Lisa Hutton, Ms Stephanie Shadbolt and Mr Michael Hawkes.
The Committee authorised the utilisation of the services of a professional
Process Server in this instance. As a matter of courtesy, the Chair personally
attempted to make contact with the above individuals to provide them with
advance notice of the summons. However, this was not possible in every
case. The Committee notes that there is nothing in the customs or usages of
the Legislative Council requiring advance warning of a summons for persons
or papers. Indeed, on occasion, there may be compelling reasons for service
to be effected without notice. This will always be a matter of judgement for a

Committee dependent solely on the circumstances of the day.

Documents Summonsed

The last summonses to be issued by the Committee during this phase of the
inquiry were served on Mr Rhys Edwards, Secretary for the Department of
Premier and Cabinet for the delivery of papers by close of business on
Thursday, 29 January 2009, and on the Premier as Minister for Education for
the delivery of a document by noon on Wednesday, 25 March 2009. The first
of these summonses was issued at a regularly constituted meeting of the
Committee on Wednesday, 28 January 2009 and served on Mr Edwards that
same day at his Departmental Offices. The Chair, Hon Paul Harriss MLC,
was an apology at the relevant meeting and, pursuant to Standing Order 184
Hon Jim Wilkinson MLC was elected as Chair of the meeting. The meeting
authorised the interim Chair to sign a summons, to be served on Mr Edwards,
for the delivery of the instruments of appointment for former Secretary for the
Department of Premier and Cabinet, Ms Linda Hornsey, and Secretary for the
Department of Justice, Ms Lisa Hutton. Despite the unheralded delivery of the
summons and the unusually tight delivery deadline, Mr Edwards was
discharged from the summons at 11.00am on Thursday, 29 January 2009.
The Committee acknowledges the professionalism and courtesy of Mr
Edwards and his staff in facilitating the work of the Committee. The second of
this final round of summonses was issued at a regularly constituted meeting of
the Committee on Friday, 20 March 2009 and served on the Premier and
Minister for Education by email on Tuesday, 24 March 2009. The document
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so summonsed was a legal opinion provided by the Solicitor-General to the
Minister relating to the Archives Act 1983. Given that, outside of
Parliamentary proceedings such a document would have been afforded legal
professional privilege, it was determined to receive it in-camera pursuant to
Sessional Order 3 and Standing Order 202. The Premier and Minister for
Education advised this Committee on Wednesday, 25 March 2009 that he had
determined to resist the summons for the document on the basis of legal
professional privilege. Given the need to finalise this Interim Report and have
it tabled before the Legislative Council, the Committee resolved to refer this
matter to the Legislative Council for its determination in the event that the

Minister for Education failed to comply with the Order as at the date of tabling.

Attendance of Members of the House of Assembly

This Committee, at a regularly constituted meeting on Thursday, 16 October
2008, resolved that Mr Steven Kons MP appear before the Committee; fto
provide evidence in relation to best practice for the appointment of individuals
to fill senior Tasmanian public sector executive positions, the circumstances
surrounding the appointment of a Magistrate in Tasmania in 2007 and a

number of matters incidental theretoo .

Accordingly, in a manner consistent with Legislative Council Standing Order
243, this Committee further resolved to adopt a Special Report to the
Legislative Council acquainting the Council with its resolution regarding Mr
Steven Kons MP, and requesting the Legislative Council to send a message
to the House of Assembly requesting that House to grant leave for Mr Kons to

appear before the Committee.

Hon Jim Wilkinson MLC presented a Special Report from this Committee to
the Legislative Council on Wednesday, 22 October 2008. On Tuesday, 28
October 2008, Hon Paul Harriss MLC, Chair of the Committee, moved
successfully for the Legislative Council to request the House of Assembly to
grant leave for Mr Steven Kons MP to appear before the Committee. On

Wednesday, 29 October 2008 the House of Assembly granted leave in the
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terms requested by t h e  Chretiom & sthe Legislative Council. The
Committee then proceeded to extend an invitation to Mr Steven Kons MP to
attend upon the Committee in letters dated Thursday, 30 October 2008 and
Thursday, 5 March 2009. Mr Kons freely consented to appear before the
Committee without compulsion on Tuesday 11 November 2008 and in-camera
on Friday 20 March 2009.

It is worth commenting briefly on the reason for the special procedures
adopted with respect stbeforevine CEhomitteed Thep pe ar a n «
above procedures adopted by this Committee are provided for in Standing
Orders 196, 199 and 243 of the Legislative Council. There are equivalent
procedures to these in the Standing Orders of the House of Assembly. These
formal procedures are not required in the event that a Member of the
Legislative Assembly should decide of their own volition to seek to give
evidence before a Committee of the Legislative Council. However, regardless
of the way in which a Member of one House comes to appear before a
committee of the other, each House recognises that the first responsibility of a

Member is to the House to which they have been elected.

The formal procedures reflect the convention at the heart of the bi-cameral
parliamentary system that there should be comity between the Houses. That
is, each House is answerable directly to the electorate and not one to the
other. The jurisdiction of one House over its own affairs is absolute and
independent from any interference from the other. The conduct of the affairs
of the Parliament is also beyond the jurisdiction of the Courts by virtue of
Article 9 of the Bill of Rights 1688 which reads:

That the freedom of speech and debates or proceedings in parliament ought

not to be impeached or questioned in any court or place out of parliament.

Put simply, each House is master of its own destiny and must answer directly

to the people of Tasmania.

The Committee notes that there is a view that the wording of section 1 of the

Parliamentary Privileges Act 1858 is such that the summonsing power of the
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Houses is an absolute power against which the only immunities are provided
for in s 12 of the same Act. These provisions read as follows (underlining
added for emphasis):

Power to order attendance of persons

Each House of Parliament, and any committee of either House duly

authorized by the House to send for persons and papers, is hereby

empowered to order any person to attend before the House or before such

committee, as the case may be, and also to produce to such House or
committee any paper, book, record, or other document in the possession or

power of such person; and all persons are hereby required to obey any such

order.

Section 12 of the Parliamentary Privilege Act 1858 is as follows:
Privileges of Parliament not affected
Nothing in this Act contained shall be deemed or taken, or held or construed,
directly or indirectly, by implication or otherwise, to affect any power or
privilege possessed by either House of Parliament before the passing of this

Act in any manner whatsoever.

As a matter of law therefore, the; i power or privilege posses:s

House of Parliament before the passing o f tile Parliamentary Privilege Act

1858 would be a very real issue for the Courts, should a constitutional dispute
on this matter ever result in litigation. It should be remembered that, prior to
1858, such matters as; the personal involvement of the Sovereign in selecting
Ministers from inside and outside of the Parliament; Prime Ministers sitting in
either House; Governments being appointed with minorities and majorities in
the Lower House; even Upper House control over seats in the Lower House;
were all questions in varying degrees of flux between the Great Reform Acts
of 1832 and 1867. It should also be remembered that, since the Privy Council
decision in the appeal from the Supreme C
Fenton v Hampton (1858) 11 Moo PC 347, 14 ER 727 the law of the
Parliament of this State, as part of the broader Constitutional framework, has
undergone considerable phases of change, adaptation and development.
The pr es eAudtralia Acple86d phase i s far removed fr
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elected single-chamber colonial constitutional reality that pertained in
December of 1858.

While such a reading of section 1 of the Parliamentary Privilege Act 1858 is
conceivable, this Committee accepts that the difficulties presented by such a
construction are immense. Given that this provision has never been brought
before the Courts, it would appear that, to date, an appropriately pragmatic
and politically sensible application of the theoretical powers of the Houses,

and their Committees, has been observed in practice.

Attendance of Former Members of the House of Assembly

This Committee resolved to take evidence from former Member of the House
of Assembly and immediate past Premier, Hon Paul Lennon. The Committee
considered the implications that such a resolution might have (if any) on
comity between the Houses. However, the Committee formed the view that,
once a person ceases to be a Member, there can be no risk to comity in the
summonsing of that person before either of the Houses. Each House
recognises only its Members and officers on the one hand, and; fstrangersoon

the other. There can be no intermediate state of being.

The immunity afforded to proceedings in Parliament by the Bill of Rights 1688

prevents those proceedings being questioned in any; ftourt or place out of
parliamentd a nd therefoneppreclude parliamentary scrutiny. It is also
worth noting that on a previous occasion, two former members of the House
of Representatives (namely; former Prime Minister Hawke, and former
Commonwealth Treasurer Kerin), were summonsed by a Senate Select
Committee in 1994, and attended on that Committee under summons.' In

addition, in Victoria it is accepted that the Legislative Council has the power to

See:
http://www.aph.gov.au/Senate/committee/history/fopm _ctte/percentageplayers/02ch?2.
pdf at para 2.16 - 2.18.



http://www.aph.gov.au/Senate/committee/history/fopm_ctte/percentageplayers/02ch2.pdf%20at%20para%202.16
http://www.aph.gov.au/Senate/committee/history/fopm_ctte/percentageplayers/02ch2.pdf%20at%20para%202.16
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summons former Assembly members who are also former Ministers, even

former Premiers and Treasurers.?

Once a person ceases to be a Minister, they are still bound for life by their

Executive Councill ordés oat h. By convent.

respect by the Courts regarding Cabinet Confidentiality. This is recognised as
being essential to the proper functioning of our representative democracy.?
However, the Committee notes that increasingly the Courts will allow
disclosure of Cabinet documents where those documents do not record or
disclose the actual deliberations of Cabinet (Commonwealth v Construction,
Forestry, Mining and Energy Union (2000) 171 ALR 379; NTEIU v the
Commonwealth (2001) 111 FCR 583; see also, Secretary, Department of
Infrastructure v Asher (2007) VSCA 272). In addition, Courts and Parliament
alike must be careful to ensure that, in such matters, the Executive

Government is not judge in its own cause.

The importance of these principles are also carefully weighed in a
parliamentary context. While the Parliament is not bound by judicial decisions
of Courts, it is free to consider how the principles articulated in a judicial
context might inform its own practice when dealing with related matters
involving the public interest. It should always be remembered that scrutiny is
a core function of the Parliament in our system of Government. This fact was
articulated clearly by the High Court of Australia in its decision in the case of
Egan v Willis (1998) 195 CLR 424. The most succinct judgement on this point
was delivered by Justice McHugh wherein his Honour stated:*
In Stockdale, Lord Denman CJ described the House of Commons as fthe
grand inquest of the nationa In Howard v Gosset, Coleridge J said that fthe
Commons are, in the words of Lord Coke, the general inquisitors of the
realma These statements summarise one of the most important functions of
a House in a legislature under the Westminster system, namely, that it is the

function of the Houses of Parliament to obtain information as to the state of

Victoria, Legislative Council, Hansard, Wednesday, 20 March 2002 at p 71 - 72.
3 R v Turnbull [1958] T.S.R. 80 at 85.
At p 475. (Underlining added for emphasis).
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affairs in their jurisdiction so that they can, where necessary, criticise the
ways in which public affairs are being administered and public money is being

spent. The Crown through its Ministers governs. Under the system of

responsible government, those Ministers are responsible to the Parliament.

For that system to work effectively, for the Administration to retain the
confidence of the Parliament, the Houses of Parliament must have access to
information relating to public affairs and public finance which is in the
possession of the government of the day. (Underlining added).

This Committee has taken the firm view that rigorous accountability and
scrutiny of the Executive Government is essential to comity between the
Houses. This is particularly so given that one of the accepted roles of the
Legislative Council as a separate and equal House of Parliament is as a

House of review.

Il nterpretati on o Drddr bfdRef@enocemi tt eed s

A number of witnesses before this Committee sought to challenge how the
Committee has interpreted its terms of reference during the conduct of this
inquiry. This was even alluded to in a media release issued by the President
of the Tasmanian Law Society. On each occasion, the Chair has reinforced
the Committeebs right to interpret
deliberations, subject always to an Order of the Legislative Council. This is in
full accordance with the law, customs and usages of the Legislative Council
(Erskine-May, The Law, Privileges, Proceedings and Usage of Parliament
1989, 618-619).° In the event that the Order of Reference to any committee
proves to be unduly restrictive to its inquiries, Legislative Council Standing
Order 198 provides a mechanism for such a committee to report that matter to
the Legislative Council, seeking an extension to its Order of Reference. A
request of that nature would clearly be in order and would also accord with the
law, customs and usages of the Legislative Council (Erskine-May, The Law,
Privileges, Proceedings and Usage of Parliament 1989, 618-620).

Erskine May t herThe itdrpeetatioh ¢f the ordert of eferende of a
select committee is, however, a matter for the committee. 0

er
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Finally on this question, this Committee notes that any Member of the
Legislative Council is free to give notice of motion relating to the conduct of a
Select Committee of the Legislative Council, or relating to the way such a
committee interprets its Order of Reference. At no stage during the conduct
of the present inquiry has any Member of the Legislative Council moved a

motion of that nature with respect to this Committee.

Hearing Procedure

It is the long established custom of Select Committees of the Legislative
Council to hold hearings in the presence of a public Gallery. In fact, to a
certain extent, it is regarded as the default position for hearings. In addition,
this is in accordance with the practice of the Legislative Council itself, the
proceedings of which are at all times open to any member of the public who
wishes to take the opportunity, subject to available space, of taking their place

in the public Gallery.

Nevertheless, it is true that Select Committees often take evidence in private
session for a variety of reasons. Regardless of how a Select Committee takes
evidence, the over-riding requirement is that it must make its report to the
Legislative Council including all evidence, except that which has attracted
confidential status. There is no other forum or entity to which Select
Committees of the Legislative Council are accountable to report. Importantly,
it is also stressed that a Select Committee is restricted to reporting only on the

evidence available to it.

At the commencement of its hearings, given that some of the investigations
might be of a sensitive nature, this Committee carefully considered whether or
not all hearings should be in-camera. The Committee formed the view that a
number of the matters that were the subject of its inquiry had suffered as the
result of a lack of transparency, accountability and due process. The
Committee therefore proceeded on the usual basis for Select Committees,
that is to say hearings were held in the presence of the public Gallery except

where;
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1) The submission of a witness to present their evidence in-camera was
agreed to by the Committee;

2) The Committee formed the view that a particular line of inquiry was more
appropriately held in-camera; or

3) In the interests of justice, the nature of the evidence sought by the

Committee required that it be taken in-camera.
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EXECUTIVE SUMMARY

1. APPOINTMENT OF A MAGISTRATE

The appointment of a Magistrate in 2007 is a useful case-study from which
much can be learned about the processes of public sector executive
appointments.  Pursuant to an Order of the Legislative Council, this
Committee proceeded to investigate the circumstances surrounding the
appointment on the basis that public confidence in such processes was, and
remains, a matter of significant public interest. By virtue of its authority, the
Committee took the unusual step of calling for certain non-operational police
files that were of relevance to its inquiry. Those files, together with a
considerable amount of fresh evidence taken by this Committee, has allowed
the circumstances surrounding the relevant appointment to be more fully

understood.

What is now known is that key individuals involved in the process, namely; the
former Premier, the former Attorney-General, the former Secretary for the
Department of Premier and Cabinet, and the Secretary for the Department of
Justice, cannot agree on t he reasons f o
precedence as the preferred candidate for appointment. Neither can these
individuals agree about why Mr Cooper was ruled out of contention at the last
minute. It is also certain that there was an inadequate document trail to assist
in clarifying the uncertainty caused by the inconsistent testimony of these key
witnesses. Perhaps even more concerning though is the fact that the
Committee is unable to identify precisely who gave the instruction to prepare
the replacement Cabinet nomination documents naming Mr Glenn Hay,
another of the three shortlisted candidates. This was despite the Committee
hearing from all those who possessed the authority to issue the instruction.
All that can be known is that the relevant instruction did not come from then
Attorney-General Mr Steven Kons MP, although he willingly signed that final

recommendation and submitted it to Cabinet.
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There is significant circumstantial evidence suggestive of a link between Mr
Coopero6s involvement i n the RPDC the
treatment he received in the process of appointing a Magistrate in 2007. The
agency which he then controlled released a document under FOI to an
opposition MP, who then tabled it in the House of Assembly causing acute
personal inconvenience to Ms Linda Hornsey. Given that fact, Ms Hornsey
should have recused herself from any involvement in a selection process

involving Mr Cooper on the basis of an apparent conflict of interest.

During the course of its inquiries, this Committee has heard evidence which
raises questions about precisely when the Government became aware of the
intention of Gunns Ltd to withdraw from the RPDC Pulp Mill Assessment
process. These questions relate to certain evidence of then Premier Hon Paul
Lennon before a Legislative Council Estimates Committee in 2007, and are
beyond the scope of this inquiry.

Bet ween 1999 and 2002 the Departmen
best-practice judicial appointments process under Attorney-General Hon Dr
Peter Patmore. Whether or not this protocol was ever subsequently followed,
it was official Departmental policy until August 2008. Despite this, the then
Secretary for the Department of Justice Ms Lisa Hutton did not advise her
Attorney-General Mr Kons, to adopt the process in 2007. The alternative
process which was recommended and adopted was a pale imitation of the
official policy. The direct comparison of the requirements of the Official policy
and the practice adopted can be appreciated by reference to the following
table:

2002 Policy 2007 Practice

Expressions of interest to serve on an Not followed.
unpaid nomination committee are invited
by public advertisement.

Nomination committee appointed by the Not followed.
A-G. Committee to comprise:

of
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2002 Policy 2007 Practice

T Judgeods or Not followed.
Representative

1 Secretary for the Department of | Ms Lisa Hutton conducted a nomination
Justice process of sorts in consultation with the

Chief Magistrate.

1 Senior lawyer  with litigation Not followed
experience (eg: Barrister)

1 Senior Lawyer with commercial Not followed
practice experience (eg: Solicitor)

1 Two lay members with staff selection/ Not followed.

appraisal experience

Expressions of Interest for the Judicial
Appointment are invited by public
advertisement

Expressions of Interest advertised in
newspapers on 2 May 2007.

Prospective candidates address the

selection criteria in writing

Required in the Public Advertisement.

Candidates meeting the criteria are
interviewed by the nomination committee

Not followed.

Chief Magistrate Shott assessed a list of
names while on leave overseas on the
basis of personal knowledge and a brief
statement of eligibility criteria.

The nomination committee to consult
confidentially with:

1 Law Society

Contacted by Ms Hutton only after the A-
G made his final decision in favour of Mr

Hay.
{1 Bar Association Not followed
1 DPP Not followed
{1 Solicitor-General Not followed
1 Chief Justice Not followed

1 Chief Magistrate

Chief Magistrate Arnold Shott conducted
a nomination process of sorts in
consultation with the Secretary for the
Department of Justice.

T Applicantdés Ref er ¢

Unclear to what extent this occurred (if at
all).
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2002 Policy 2007 Practice
A-G determines nominee from a short-list | A-G Kons changed his mind following a
produced by the nomination committee. last minute telephone call from the
Secretary for the Department of Premier
and Cabinet.
Prior to Cabinet, candidate required to Not followed.
sign forms:

Mr Hay was invited to the Hobart
Magi strateds Chris

A

Cabinetds endor

1 Authorising a Police Check. Not followed.

1 Declaring potential conflicts of Not followed.
interest, including all private interests
from the previous 12 months.

1 Declaring possible breaches of tax Not followed.
laws.

1 Including a statement in connection Not followed.
with  bankruptcy and financial
difficulties.

A-G proceeds to Cabinet with the | A-G Kons proceeded to Cabinet with Mr
Nominee. Hayds nomination o

Following the actual appointment process itself, Ms Hutton subsequently
prepared a carefully crafted Question Time Brief for her Minister which, by her
own ad miby designndpes iiot expose that the intended appointment of
COOPER had been the reason for the appointment delay. 0 More than se:
months later, Ms Hutton also prepared a briefing note for a Ministerial media
advisor which, in the view of this Committee, was equally carefully crafted so

as to be factually accurate, but substantially misleading.

Evidence has been presented to this Committee that Mr Steven Kons MP
revealed to his Ministerial Office staff during meetings held on Monday, 7 April
2007, that he had told Mr Cooper the previous year that he would be
nominated to Cabinet for appointment as a Magistrate. During the same
meetings it was alleged that Mr Kons also revealed that he had shredded Mr

C o o p exontnation documents following a telephone call from Ms Hornsey.
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In the course of this Interim Report, the Committee has made a number of
adverse findings and recommendations for action or change. Prior to
adopting this Interim Report, the propositions upon which these findings and
recommendations are based have been put to the individuals in question as a

matter of fairness.

2. SENIOR PUBLIC SECTOR APPOINTMENTS

There is genuine concern within the community that the present system of
senior public sector appointments does not safeguard against either;
corruption of the State Service Principles; or the unwarranted politicisation of
the public sector. These concerns are substantially validated by the findings
of this Committee with respect to the important case-study of a single judicial
appointment process in this State in 2007 as outlined in the initial sections of

this Interim Report.

The framework of the State Service Act 2000 does not provide for direct
accountability to the Parliament. The current State Service Act 2000
framework is too narrow in its application, in that it does not apply across the
entire public sector. The current State Service Act 2000 framework is too
shallow in its application, in that it does not apply with sufficient universality or
certainty to executive level grades of the public sector. The current State
Service Act 2000 framework is not sufficiently independent of Ministerial
influence, particularly with reference to the direct ministerial influence of the

Premier.

Evidence presented to this Committee by Auditor-General Mr Mike Blake was
t hat vbest-gradtiéessystems for public sector executive appointments,
adapted to local conditions, currently operate in New Zealand, South Australia
and Western Australia. For various reasons, the Auditor-General
recommended the Western Australian legislative model to this Committee as

the superior model for implementation in Tasmania.
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This Committee has examined all of the available evidence and has
determined that it should endorse the recommendation of the Auditor-General.
All of these matters could be addressed if a regime similar to the Western
Australian Public Sector Management regime was to be adopted in Tasmania.
Briefly put, the regime in question contains the following elements of
relevance:

1. A public sector management Act with universal application to
Government and all of its agencies;

2. A public sector standards Commissioner administering that Act and
reporting directly to Parliament;

3. Selection and promotion processes for all public sector executive
appointments conducted by the public sector standards
Commissioner;

4, Shortlists of suitable candidates presented to the relevant Minister by
the public sector standards Commissioner;

5. The relevant Minister has the power to reject an entire shortlist and
ask for a new shortlist;

6. If a relevant Minister wishes to appoint someone not appearing on a
shortlist prepared by the public sector standards Commissioner, they
may do so, provided that the Minister publishes reasons for doing so
in the Gazette.

There is reason to believe that the system of appointments and promotions
within the senior public sector can, and indeed does, play a central role in
ensuring (or retarding), the development of a robust, independent and
responsive culture within Government. Thi s Commi tteeds

suggest that the development of perfect policies and protocols is not a
guarantee that the business of government will be discharged in an orderly,
and accountable manner. However, experience suggests that the
combination of an appropriate framework together with diligent independent

scrutiny is needed in any system of public sector executive appointments.

2009 Hon. Paul Harriss MLC
Chair

I nquir
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RECOMMENDATIONS

The Committee has made the following recommendations in this report:

RECOMMENDATION 1.

The Committee recommends that the Minister for Education should
immediately refer to the Auditor-General for investigation and report,
the possible breach of sections 10 and 20 of the Archives Act 1983 on
Wednesday, 8 August 2007 by the destruction of documents prepared
within the Department of Justice in relation to Mr Simon Cooper and to
consider whether or not the relevant sections are inconsistent with
[1.3.3] of the Cabinet Handbook 2004.

RECOMMENDATION 2.

The Committee recommends that the Government immediately issue
a formal apology in clear and unambiguous terms for any harm, hurt or
embarrassment occasioned to Mr Simon Cooper and Mr Glenn Hay
arising from any inappropriate conduct of the former Attorney-General
and senior public servants in connection with the appointment of a
Magistrate in 2007.

RECOMMENDATION 3.

The Committee recommends the Australian Securities and

Investments Commission should be provided with all evidence
gathered by the Committee relevant t o
Mar c h A3SX@nd Média Release0, announcing its with:i

the Pulp Mill Assessment Process.
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RECOMMENDATION 4.

The Committee recommends that, pursuant to s14(1) of the State
Service Act 2000, the Premier should direct the State Service
Commissioner to delegate his powers of investigation, under s18(1) of
that Act, to an independent judicial officer for the purposes of
examining the conduct of Ms Linda Hornsey disclosed in this Report, in
order to determine if her conduct so disclosed constituted a breach of
the State Service Code of Conduct at subsections 9(1), (2), (3), (8),
(11), (13) and (14) of the State Service Act 2000; and the State Service
Principles at subsections 7(1)(a), (b), (f) and (g) of that Act. In the
event that such an independent investigation finds that Ms Hornsey did,
in fact, breach the State Service Code of Conduct, the Committee
recommends that the Premier should take such action as is

recommended by the independent judicial officer so appointed.

RECOMMENDATION 5.

The Committee recommends that, pursuant to s14(1) of the State
Service Act 2000, the Premier should immediately direct the State
Service Commissioner to delegate his powers of investigation, under
s18(1) of that Act, to an independent judicial officer for the purposes of
examining the conduct of Ms Lisa Hutton disclosed in this Report, to
determine if the conduct so disclosed constitutes a breach of the State
Service Code of Conduct at subsections 9(1), (2), (10), (13) and (14) of
the State Service Act 2000; and the State Service Principles at
subsections 7(1)(a) and (g) of that Act. In the event that such an
independent investigation finds that Ms Hutton has, in fact, breached
the State Service Code of Conduct, the Committee recommends that
the Premier should take such action as is recommended by the

independent judicial officer so appointed.
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RECOMMENDATION 6.

The Committee recommends that the Government should immediately
reinstate its Judicial Appointments Policy of 2002, as reproduced at
Appendix 6 to this report, with the sole inclusion of a third-party

nomination procedure as per the Federal Court judicial appointments

policy.

RECOMMENDATION 7.

The Committee recommends that the testimony of, or otherwise
concerning, Hon Paul Lennon before the Select Committee on Public
Sector Executive Appointments be immediately referred to the
Privileges Committee of the Legislative Council to determine if, and if
so, to what extent that testimony reveals a breach of the privileges, or
is a contempt of the Legislative Council and, if that Committee so finds,
what penalty, if any, the House might impose for the breach or
contempt. The Committee further recommends that the Privileges
Committee of the Legislative Council should utilise an independent
Counsel assisting in order to facilitate the gathering and assessment of

evidence in connection with this recommendation.

RECOMMENDATION 8.

The Committee recommends that the testimony of Mr Steven Kons
MP before the Select Committee on Public Sector Executive
Appointments should immediately be referred to the Privileges
Committee of the Legislative Council to determine if, and if so, to what
extent that testimony constitutes a breach of the privileges, or is a
contempt of the Legislative Council and, if that Committee so finds,
what penalty, if any, the House might impose for the breach or
contempt. The Committee further recommends that the Privileges
Committee of the Legislative Council should utilise an independent
Counsel assisting in order to facilitate the gathering and assessment of

evidence in connection with this recommendation.
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RECOMMENDATION 9.

The Committee recommends that the testimony of Ms Linda Hornsey
before the Select Committee on Public Sector Executive Appointments
should immediately be referred to the Privileges Committee of the
Legislative Council to determine if, and if so, to what extent that
testimony constitutes a breach of the privileges, or is a contempt of the
Legislative Council and, if that Committee so finds, what penalty, if any,
the House might impose for the breach or contempt. The Committee
further recommends that the Privileges Committee of the Legislative
Council should utilise an independent Counsel assisting, in order to
facilitate the gathering and assessment of evidence in connection with

this recommendation.

RECOMMENDATION 10.

The Committee recommends that the testimony of Ms Lisa Hutton
before the Select Committee on Public Sector Executive Appointments
should be immediately referred to the Privileges Committee of the
Legislative Council to determine if, and if so, to what extent that
testimony constitutes a breach of the privileges, or is a contempt of the
Legislative Council and, if that Committee so finds, what penalty, if any,
the House might impose for the breach or contempt. The Committee
further recommends that the Privileges Committee of the Legislative
Council should utilise an independent Counsel assisting, in order to
facilitate the gathering and assessment of evidence in connection with

this recommendation.

RECOMMENDATION 11.

The Committee recommends that the Government should amend the
State Service Act 2000 to broaden the application of the State Service

Principles to the entire public sector.



27

April 2009 Leqislative Council of Tasmania

RECOMMENDATION 12.

The Committee recommends that the Legislative Council do call upon
the Government as a matter of legislative priority, to replace the current
State Service Act 2000 with a Public Sector Management Act along the
lines of those in place in Western Australia and New Zealand. One of
the central features of such a legislative model must be the
appointment of a Public Sector Standards Commissioner, reporting
directly to Parliament, with jurisdiction to prepare shortlists of suitable
candidates to all public sector executive appointments, up-to and
including Heads of Agency, for Ministerial approval. Ministers should
have the power to refuse such shortlists and request replacement
short-lists, on the proviso that they publish their reasons for so doing in
the Gazette.
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THE APPOINTMENT OF A MAGISTRATE IN 2007

1. CENTRALITY TO THE ORDER OF REFERENCE

This Committee draws the attention of the Legislative Council to the fact that
the above issue was at the core of its Order of Reference from the Legislative
Council on Wednesday, 11 June 2008. The motion for the Order of
Reference was moved in the Legislative Council by Hon Paul Harriss MLC. In
his introductory remarks, the mover made the following comments specifically
relating to the process leading up to the appointment of a Magistrate in 2007:°
Madam President, with regard to that matter, was there inappropriate or, indeed,
illegal interference with the process? Who knows, because the matter has not
been investigated. The Attorney-General is not prepared to initiate an inquiry. ...
So Madam President, there is this depth of uncertainty, this depth of mistrust, this
depth of genuine concern by the people of Tasmania in the appropriate
operations of the Government in transparency and openness. Why would not the
Attorney-General of the day simply initiate an investigation and authorise an
investigation into this current circumstance to determine whether there has been
improper conduct or indeed possibly illegal conduct? The people of Tasmania

deserve to know the answer to that question.

As this report identifies, as a meaningful case-study, much can be learned
from a forensic examination of these matters regarding systemic and cultural
problems within the Executive Government. These systemic and cultural
problems have a corrosive effect on the confidence of the people of Tasmania
in the machinery of Government in this State. By way of warning, these
underlying problems, together with their deleterious effect on public
perceptions of Government and the Parliament should be of as much concern

to future Governments as they must be to the present Government.

Fortunately, the constitutionally empowered Legislative Council exercised its

6 Legislative Council, Hansard record of proceedings, Wednesday 11 June 2008,

http://www.parliament.tas.gov.au/HansardCouncil/isysquery/43583e8f-dd33-425a-
b2eb-42e7d24cbd80/2/doc/clljune2.pdf at p 51.



http://www.parliament.tas.gov.au/HansardCouncil/isysquery/43583e8f-dd33-425a-b2eb-42e7d24cbd80/2/doc/c11june2.pdf
http://www.parliament.tas.gov.au/HansardCouncil/isysquery/43583e8f-dd33-425a-b2eb-42e7d24cbd80/2/doc/c11june2.pdf
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independent authority to order the kind of inquiry that the Attorney-General did
not see fit to recommend. The Committee is hopeful that the Government will

immediately move to give effect to the views reflected in this Report.

As indicated in the Introduction to this Report, at the point in time when this
Committee commenced its investigations relating to the Order of Reference,
the DPP gave evidence before the Joint Parliamentary Committee on Ethical
Conduct. T h e D R&ilmeny was widely reported, and those reports were
of some concern to this Committee. On 10 October 2008 the Joint
Parliamentary Committee on Ethical Conduct published its second Interim
Report containingt h e DRdngerpt of Evidence from 10 September 2008.
That transcript includes the following passage starting at p 3:’

It has occurred to me since making the submission that there is something to

be said for a facility in any body that might be set up in not only investigating

conduct but reporting on it, even if it falls short of criminal conduct.

. it seems to me something to bear in mind as an add-on that matters of
concern falling short of criminal conduct might still be properly the subject of
comment as a by-product of an investigation. | have an example at the
moment where, as is well known, | am looking at the results of investigations
into allegations concerning the appointment of the Solicitor-General and the
appointment of a magistrate. At the end of that, if there is to be no charge
then usually | or the police will make a fairly limited statement to the effect
that perhaps there's no reasonable pros p e c t of convicti
canvas the evidence. It is usually wrong to do so, especially perhaps to make
credibility judgments about people when they have rt dflad a chance to
respond to them.

So usually it is limited to that, and not a whole dredging and bringing forth of
explanations. In the case of investigation into public figures and matters
pursuant to public powers or governance there might be a case to make a

little bit more of what was revealed in the investigation. Whether or not there

was criminal conduct in these investigations, | can assure it has revealed, to

me at least, an appalling failure of process in both nominated appointments.

See:  http://www.parliament.tas.gov.au/ctee/Transcripts/10%20September%2008%
20-%20Hobart%20_Ellis_.pdf
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With the appointment of the magistrate, perhaps the Attorney-General will ask
me to make a different report to him because | will certainly make him aware
of what the investigation has revealed. It has investigated the whole of the
circumstances surrounding t hi s i nvest i gatbe dulier, and
certainly we got more than your FOI request revealed, Mr McKim, although
that didn't seem to have been answered completely by a long shot.

What has been revealed is a failure of process where there was a facade of
criteria being compared to CVs, but that didn't happen. There was a
confusion of roles where people were having things to do or having things to
say about it. One could only wonder about the appropriateness of the Chief
Magistrate having what seems to be an unusually large say in the
appointment, to the exclusion of anyone else, especially when the
Department of Justice has such little connection with the legal profession.
Other things are of concern, particularly when the process - such as it is - is
being gone through at the moment with the same figures essentially doing it.

My point was that an investigation can reveal things of concern that are short

of criminal behaviour. There still might need to be a facility to get the benefit

of having such an investigation given to the body politic, or given to those who

have an interest in it, if not made public.

After t h e D WRdil-publicised appearance before the Joint Parliamentary
Committee on Ethical Conduct, but before his Transcript of Evidence was
published by that Committee, the Commissioner of Police published a letter
he had received from the DPP dated Tuesday, 23 September 20082
concerning the investigations to which the DPP referred in the passage
above. That letter indicated that the DPP would not proceed with a
prosecution on the basis of the evidence gathered by Tasmania Police to
date. The DPPO&s | ed that the allagations witich triggered the

Police investigations could not be proved to be false.’

In light of the fact that the Police investigations were not leading to a criminal

prosecution, and given that the investigations were directly related to the

Commi tteeds Order of Ref er eaonclhursday, R e

See Appendix 5.
o Atp 4.

t

coul

Commi
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October 2008 to send for the relevant files to assist with its inquiries. This
was done by means of a confidential summons served personally, and without
notice on the Commissioner of Police. Given the public comments of the DPP
in this matter, it would have been negligent for the Committee not to have

taken this action.

On Friday, 10 October 2008, the Commissioner of Police released the
requested files to the Committee (minus certain carefully identified data that
was protected by Commonwealth legislation). In his letter of release to the
Committee, Tasmania Police Principal Legal Officer, Mr Mark Miller noted that
the Commissioner of Police had sought legal advice with respect to the
Commi t t e e 0 sfroms thenbolicitorsGener al . Mr f Mledsd

er

to the Committee made mention of the Solicitor-Ge ner al 6 s advi

matter as having drawn; fattention to a number of deficiencies in the

A

0s

ce

summonso .For the information of the Committee, Mr Mi | | er 6s | ett er

further notedt h a t adiiged MriHine that | believe it appropriate to interpret

the terms of reference of the Committee broadly. o

This Committee does not accept that there were any deficiencies in the

confidential summons served on the Commissioner of Police.

As noted above in this Report, the power of summons delegated to this
Committee by the Legislative Council in its Order of Reference, as a
proceeding in Parliament, is not justiciable by virtue of Article 9 of the Bill of

Rights 1688. Furthermore, sections 1 and 12 of the Parliamentary Privileges

Act 1858 d 0 ncreateoil a nov el power of summons

statutory recognition to a power that was already a recognised practice,
custom and usage of the Parliament prior to 1858. The second edition of
Er s ki ne seiMinay wosk; fA practical treatise on the law, privileges,
proceedings and usage of Parliamentq published in 1851 contains the
following observation (Erskine-May, The Law, Privileges, Proceedings and
Usage of Parliament 1851, 299):

As the object of select committees is usually to take evidence, the House of

Commons, when necessary, give them fleave to send for persons, papers,
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and records. 0

By virtue of this authority, any witness may be summoned by an order, signed

by the chairman, and he must bring all documents which he is informed will

be required for the use of the committee. Any neglect or disobedience of a

summons will be reported to the house, and the offender will be treated in the
same manner as if he had been guilty of a similar contempt to the house
itself.

In any event, the matter did not become a point of controversy due to the
position taken by the Commissioner of Police. However, the fact remains that
the summonsing power of a Committee of the Legislative Council has been
brought into question. This Committee, and indeed all Committees of the
Legislative Council, has all of the powers of the Legislative Council to do
those things for which the Legislative Council has delegated its authority to
investigate. Such powers, including where so delegated, include the power to
summons persons and documents, a refusal of which renders those in default

liable to a finding of contempt of the Legislative Council.

Committee Comment

The Committee notes the differing interpretations of its power to
summons, and its entitlement to send for documents under its Order of
Reference, as expressed by the Solicitor-General and Mr Miller. While
intending no disrespect to these senior legal practitioners, the
Committee again refers to the leading authority on Westminster
Parliamentary law, practice, custom and usage (Erskine-May, The Law,
Privileges, Proceedings and Usage of Parliament 1989, 618) which
cl ear | y s fThetinepretdtitnaot the ofder of reference of a
select committee is, however, a matter for the committeeo . This
Committee accepts that the course of action advised by Mr Miller is
consistent with its understanding of the law, practices, customs and
usages of select committees of the Legislative Council. However, this
Committee does not accept that the law, practice, customs and usages
of Select Committees of the Legislative Council are in any way

dependent on the interpretations of; fany court or place out of
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parliamenta™®

Any failure to comply with an order of the Legislative Council, or a
regularly constituted Committee of the Legislative Council with power to
send for persons or papers, renders the offending party liable to the
summary judgement of the Legislative Council.'* The ability to punish
for cont empt is the enforcement
power to send for persons or papers. Without the express ability to
enforce one of its orders, the power of the Legislative Council or one of
its Committees to order the attendance of persons or the production of
documents would be meaningless. The Committee notes that there
may be a need for the Legislative Council to review its enforcement
powers to ensure that these powers reflect an appropriate balance, in a
modern context, between preserving the institutions of our
representative democracy and meeting the expectations of the people
of Tasmania.

The Committee notes that, on Thursday, 16 October 2008 the Premier, Hon
David Bartlett MP announced the temporary appointment of former
Commissioner Mr Richard McCreadie to replace Acting Commissioner Mr

Darren Hine. This matter is not addressed in this Interim Report.

10 Article 9, Bill of Rights 1688; fiThat the freedom of speech and debates or

proceedings in parliament ought not to be impeached or questioned in any court or
place out of parliament.o

1 Section 3 of the Parliamentary Privileges Act 1858 provides inter alia:
Each House is hereby empowered to punish in a summary manner, as for contempt,
by imprisonment in such custody and in such place as it may direct, during the then
existing session or any portion thereof, any of the offences hereinafter enumerated,
whether committed by a Member of the House or by any other person:

(@) The disobedience of any order of either House, or of any committee duly
authorized in that behalf, to attend, or to produce papers, books, records, or other
documents before the House or such committee;
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2. MAGISTRATE APPOINTMENT PROCESSES

In relation to the current Australian systems for judicial appointment, this
Committee notes that the Commonwealth Attorney-General, Hon Robert
McClelland MP has recently observed (McClelland 2008):
The mystery surrounding the current judicial appointments process and
controversy over past appointments has two negative consequences.
First, it can tarnish or detract from the honour of being appointed to judicial
office.
Second, at a broader level it can diminish public confidence in the courts and
the justice system.

The Committee was also interested to note that a public consultation paper
from New Zealand on this question identified that, internationally, there
appeared to be four predominant methods of judicial selection. That
document articulated these as being (New Zealand, Department of Justice
2004, 12):

- Appointment on the advice of the Executive and/or the Legislature

- Formal training programmes

- Popular election

- Ajudicial appointments commission.

The consultation paper further noted that in jurisdictions which have a judicial
appointments commission, some of these bodies directly appoint the officer,
whilst others make recommendations on the appointment to an officer of the

Executive Government.

Worl dés best practice for the process

that has received attention in many jurisdictions. A methodology which
appears to have widespread approval is the establishment of a commission or
committee to assess and recommend candidates. For instance, a

commission of this type operates in the United Kingdom.

of

a
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Local Application of Worl dés Best Practice

At its second public hearing, this Committee was advised by former Attorney-
General, Hon Dr Peter Patmore that he had developed and implemented a
process for the appointment of Judicial Officers while he held the office of
Attorney-General. In evidence to the Committee, Dr Patmore advised as
follows (Patmore, Transcript of Evidence 20 September 2008, 18):
So | then worked out a process of appointment in the office, which | have
tabled as a copy, where | felt that the appointment should be one step
removed again. We had an open tendering process as it was. We had
criteria. We had a broad way in which we could consult but there was still an
element of criticism able to be given. Therefore, | looked towards the idea of
a committee to be formed that would be removed from the Attorney General,
and that would then consider all the applicants. Then it would make a
recommendation to the Attorney General. The Attorney General would then
go to Cabinet. That was the process | advertised and had it in place and that

was the position it was in when | resigned from Parliament.

The appointment process to which Hon Dr Patmore referred in the above
passage, was Department of Justice policy in 2002, and the relevant
Departmental document is reproduced in Appendix 6 to this report. The
relevant section of the document outlining the process is as follows:
Appointment Process for Judges and Magistrates
The steps in the appointment process for Judges and Magistrates are as
follows:-
Expressions of interest are called for by public advertisement.
Prospective candidates address in writing the selection criteria.

Those who meet the criteria are interviewed by a Committee.

The members of the Committee will be appointed by the Attorney-General
from those who have expressed interest in being appointed following a public

advertisement. The Committ e e wi | | be made wup of

a

Judge

or in the case of a magisteri al appoint men:i

Secretary of the Department of Justice, a senior lawyer with significant
litigious experience, a senior lawyer with considerable experience in
commercial law and two lay members with considerable experience in

selection and appraisal of staff.
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The Committee will meet when a vacancy occurs in a judicial office. The

members of the Committee will not receive payment for their services.

The Committee will consult with the Law Society, the Bar Association, the
Director of Public Prosecutions, the Solicitor General, the Chief Justice, the
Chief Magistrate and the referees named by the applicant. This consultation
will be conducted on a confidential basis, with the consent of the applicant
having been obtained on their application.

A report will be provided by the Committee to the Attorney-General on each of
the candidates and their abilities to meet the selection criteria, together with
the names of all applicants who applied and were not interviewed with brief

reasons for their failure to be selected for interview.

The Attorney-General will determine the candidate who will be put to Cabinet
for appointment. This person, prior to their name being put to Cabinet, will be
asked to sign forms allowing for a police check as well as signing a personal
declaration relating to possible breaches of taxation laws, bankruptcy,
financial difficulties and any possible conflict of interest. They will also be

asked to declare private interests in the last 12 months.

The above model, implemented by Hon Dr Patmore while Attorney-General in

this State closely resembles that implemented by thethenLor d Chancel | or ¢
Office in the United Kingdom. This resemblance is not coincidental, as the

United Kingdom model was specifically referred to in a 1999 public discussion

document, issued in 1999 by the Department of Justice, which preceded the

final Departmental policy (Department of Justice 1999, 23).

The public discussion paper noted that; fthe quality of the judiciary and its
composition is largely dependent upon the method of judicial appointment. 0
(Department of Justice 1999, 2). This Committee endorses this observation

by the Department. The key selection criteria against which to assess
candidates for judicial appointment were identified in the discussion paper,

and divided into three sections, namely: Legd knowledge and Exp er i enc e 0,
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ASkills and Abil it i e sdbhe @muohitted Was mterestea | Qual.i

to learn that this appointment process methodology was an operational policy

document within the Department of Justice in 2002 when Hon Dr Patmore

resigned from Parliament.

On the question of the accountability of the Executive Government for the

process of judicial appointments, this Committee was interested to receive the

perspective of Hon Dr Patmore in the following extract of his testimony

(Patmore, Transcript of Evidence 2008, 19):
el think wultimate r espon<enerallandtthroughi es wi t h
him, Cabi net é The point I mak e i s t hat u
Government 6s responsibility and a Gover nmer
the good advice in the world but I donot t

responsibility by saying that the committee did it. Ultimately someone has to

be at the end of the chain who bear s

you. 0

Mr Rick Snell, Senior Lecturer in the University of Tasmaniad &aculty of Law,
discussed the matters raised by Hon Dr Patmore in the wider context of public
Sector Appointments. This Committee was particularly interested in the points
raised in the foll owing (8nelt2008 26): o f
€ the Rudd Government has brought in a number of very important reforms,
especially in the appointment of judicial officers. | think they are state of the
art now in terms of the latest appointment process for Federal Court judges
and magistrates. You have open advertisements, selection criteria, the type
of panel that Peter Patmore was talking about involved in that process, and
recommendations going forward. The federal Government has made steps to

move in that way as well.

One of the things that we could draw on is the learning from the experience of
the Commissioner of Public Appointments in the United Kingdom, which was
appointed after the Nolan Report in the mid 1990s. It has set down clear
guidelines for public service appointments, which all departments have to
follow. If they want to deviate they have to get permission for their particular

procedures to be endorsed by the Public Appointments Commissioner.
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That would be useful here, having some organisational body that sets down
clear criteria that ought to be applied across the board unless there is good
reason for particular portfolios or particular areas for specialised appointment
processes to be adopted. If so, they ought to have to go through some type

of endorsement, either by that commissioner or by a parliamentary committee

to say that this exception is acceptable. o

Nati onal Application of Worl dés Bes

This Committee notes that Hon Robert McClelland MP has recently presided
over a restructure of the appointment process for federal judicial positions.
The aims of the changes announced by Attorney-General McClelland are to
ensure (Attorney-General's Department 2008, 2):

- greater transparency and public confidence in the judicial appointments

process
- that all appointments are based on merit, and
- that everyone who has the qualities for appointment as a judge or magistrate

is fairly and properly considered.

The mechanisms that are to be used to ensure that the above aims are
achieved are as follows (Attorney-General's Department 2008, 2):
For the Federal Court and Federal Magistrates Court these processes
include:
- broad consultation to identify persons who are suitable for
appointment
- notices in national and regional media seeking expressions of interest
and nominations
- notification of appointment criteria, and
- appointments advisory panels to assess expressions of interest and
nominations against the appointment criteria and to develop a shortlist

of highly suitable candidates.

For appointments to the Federal Magistrates Court, the appointments

advisory panel comprises the Chief Federal Magistrate or a Federal

t

Pract
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Magistrate nominated by him, a retired judicial officer and a senior officer from

the Attorney-Gener al 6 s Depart ment .

This Committee notes that the new Federal judicial appointments process
results in the panel providing a shortlist to the Attorney-General, who makes a
recommendation on appointment to Cabinet. The Governor-General then

appoints the individual on the advice of their Ministers.

A list of requisite qualities for Federal judicial appointment is provided for the
information of applicants as an indication of eligibility for appointment. These
qualities are (Attorney-General's Department 2008, 2):
To be eligible to be appointed as a Federal Court judge, a person must have
been enrolled as a legal practitioner of the High Court or a Supreme Court of
a State or Territory for a least 5 years.

In addition, judges must have the following personal and professional
qualities to a high degree:

- legal expertise

- conceptual, analytical and organisational skills

- decision-making skills

- the ability (or the capacity quickly to develop the ability) to deliver clear

and concise judgments

- the capacity to work effectively under pressure

- acommitment to professional development

- interpersonal and communication skills

- integrity, impatrtiality, tact and courtesy, and

- the capacity to inspire respect and confidence.

An interesting feature of the new Federal process is the inclusion of a method
by which appropriate persons may be nominated by a third-party with the prior

agreement of the nominee.
Committee Comment

This Committee considers that the inclusion of a third-party nomination

process is a promising approach to the problem of suitable candidates
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for judicial appointment who are reluctant, for one reason or another, to
trumpet their own suitability for appointment. The Committee believes
that any future policy adopted for judicial appointments and other legal
appointments in this State such as that of a DPP, Solicitor-General or

Crown-Solicitor should include such a rubric.

Recent Local Developments

This Committee notes that on Friday, 15 August 2008, then Attorney-General
Hon David Llewellyn MP approved a Protocol for Judicial Appointments which
officially supersedes that laid down by Hon Dr Peter Patmore in 2002. This
represented the third ofcalldimieirmine nPtoD.BV ado Barr
The protocol is reproduced in its entirety at Appendix 7 and contains the
following relevant procedures:

Call for Expressions of Interest

A call for expressions of interest in appointment will be advertised in the three

Tasmanian daily newspapers and on the Department of Justice website.

Unless exceptional circumstances apply, no less than three weeks will be

allowed for the lodgement of responses.

Respondents will be asked to provide a curriculum vitae and a response to a

set of published criteria similar to those attached.

The expressions of interest received will be assessed against the published
criteria by the Chief Justice/Chief Magistrate (or their nominee) whichever is
relevant and the Secretary of the Department of Justice. Should the Chief
Justice/Chief Magistrate choose not to take part in the assessment process or
to nominate a person in their place the Attorney-General will appoint an

additional adviser to the panel.

The Attorney may in any case appoint an additional person or persons on the
basis of expertise or otherwise to assist with this assessment. Additional

panel members may come from outside Tasmania in appropriate cases.

The assessment panel will provide recommendations to the Attorney-General

on which candidates are suitable for appointment. The Solicitor-General will
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be asked to advise in the event of a question as to the eligibility of any

candidate for appointment.

Other Consultation
The Attorney-General may consult on a strictly confidential basis with other

persons in deliberating on an appointment.

Once the Attorney has identified the preferred candidate the Secretary of the
Department of Justice will contact the President of the Law Society and the
Chair of the Legal Profession Board on a confidential basis seeking comment
on whether there is any reason (such as impending disciplinary action) that
the appointment should not proceed.

This step will also be followed in the case of the appointment of a temporary

magistrate.

If the proposed appointee is a practitioner from another jurisdiction the check
will also be made with the equivalent professional body from their home

jurisdiction.

A criminal history check will also be carried out for all new judicial

appointments.

All judicial appointments whether permanent or temporary must be
considered by Cabinet prior to submission to the Executive Council in

compliance with government policy on senior appointments.

This Committee notes that this new protocol was introduced without the

broad-based consultation that characterised the 2002 i P at mproted.

The Committee further notes that the new protocol simultaneously waters

down the independence, transparency and consultation requirements of the

2002 i P a t mmratoeof while at the same time reflecting many of the flawed

practices that took place in the appointment of a Magistrate in this State in

2007.

The Committee believes that any reasonable assessment of the

current, 2008 judicial appointment protocol, finds it wanting when compared to

t he

worl ddéos best practice protocol
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2002. As the third el emdfidtnofPoitoeétrerBtheamioer 6 s
trust in democracy, the 2008 judicial appointment protocol amounts to a sub-

standard outcome.

Critique of Wor | idhdudicid ApgpbintlRentsct i c e
The Committee notes the recent thoughtful analysis of the issue of judicial

appointment processes published by Mr Justice Ronald Sackville, formerly of

the Federal Court. In that paper his Honour observed that (Sackville 2006,

10):
One of the advantages of an independent appointments body is that it can
systematically encourage qualified lawyers from outside the ranks of
professional advocates to seek appointment on the bench at an appropriate
level ... an independent body, supported by skilled staff and by uniform
advertising, interview and selection procedures, is very much better placed to
undertake the task than the necessarily haphazard, non-transparent efforts of

an Attorney-General and his or her Department or personal staff.

Justice Sackville further observed that merely having an appointments
commission should not be regarded as a panacea. There is an on-going
debate about how such a body would operate in practice (Sackville 2006, 11):
The more difficult question is how the criteria are to be applied to candidates
with different kinds of experience and different attributes (or drawbacks). The
reference to éelg a | knowl edge andteapéoirdndceh@ncel | «
[the United Ki n g d doméxampley dends aad disguisg yhé
difficulty of the weight that should be given to forensic experience when

addressed against other forms of legal experience.

The Lord Chancelloroés 1i st makes no expres
having a more diverse judiciary, although there has been much discussion in
the United Kingdom about the desirability of such an outcome. There is
undoubtedly some tension between the principle that judicial appointments
should be made exclusively on merit and the proposition that that the

appointing or recommending body should actively seek greater diversity.
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However, any challenges that a system based on an independent
appointments commission would pose, should not overshadow the many
advantages flowing from such a system, as Justice Sackville observed
(Sackville 2006, 20):
Leaving aside pragmatic considerations, there is much to be said as a matter
of principle for a system that seeks both to strengthen political accountability
for judicial appointments and to introduce an independent body into the
process. This can be done by establishing an independent commission that
recommends the appointment of candidates to judicial office, but does not
appoint particular candidates é On this approach, the Attorney-General or
government of the day would have the option of rejecting a particular
recommendation. However, if that course was followed, it would be
necessary for the Attorney-General to explain publicly why the Government
had chosen to reject the recommendations. ...

It is possible to strike a balance between the virtues of an independent
appointment process and leaving ultimate responsibility (and thus
accountability) for judicial appointments with the elected government. That
balance can most effectively be struck by conferring upon the commission the
functions of inviting applications from qualified candidates, assessing the
merit of those who apply and recommending either a particular candidate or a
short list of no more than (say) three or five candidates suitable for
appointment. If the Government, through the Attorney-General, decides not
to accept the recommendation, it should have the option of inviting the
commission to reconsider, provided it gives reasons for rejecting the
recommendation. If the Government, following the reconsiderations, still
wishes to select a candidate other than the recommended person or persons,
it should be free to do so. However, the Attorney-General would be required
to table in Parliament a statement of reasons for selecting a candidate not
supported by the commission. In this way, both political accountability for the
decision and transparency and integrity of the appointments process will be

enhanced.
The Committee notes that Justice Sackville listed a number of criteria as

serving to ensure the optimal composition of any judicial appointments

commission, namely (Sackville 2006, 22):
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(a) the ex officio appointment of a majority of members;

(b) legal and judicial members of the commission should assess the legal
competency of candidates, but the entire committee should come to a
recommendation;

(c) it should be small in size, with non lawyers making up at least an equal
share if not the majority;

(d) it should be flexible allowing smaller groupings to make decisions for

junior courts or tribunals.

Pursuant to its Order of Reference, this Committee had cause to investigate
the circumstances surrounding the appointment of a Magistrate in 2007. The
policy document tabled by Hon Dr Peter Patmore provided a useful
benchmark in determining to what extent that process represented or varied
from worl doés adagteditto Iqual aonditions.e The Commi tteeds

findings relating to that matter are discussed in the following section.

3. THE APPOINTMENT OF A MAGISTRATE IN 2007

Hansard for the House of Assembly from Tuesday, 8 April 2008 reveals that
Mr Kim Booth MP tabled what appeared to be a reconstituted assortment of
shredding-machine waste.*?> The material tabled by Mr Booth was revealed to
be a Cabinet Brief signed by then Attorney-General Mr Steven Kons MP and
dated Wednesday, 8 August 2007.

The tabled document was thereafter reproduced in major daily newspapers
throughout the State. This document, if authentic, indicated that the Attorney-
General had signed a recommendation to Cabinet for the appointment of Mr
Simon Cooper to the position of Magistrate sitting in Hobart. Even at such an
early stage in the saga that has subsequently unfolded, it was then apparent
that the Department of Justice may not have complied with its statutory

obligations under s 10 of the Archives Act 1983 which reads as follows:

Hansard, Tasmania, House of Assembly, 8 April 2008
<http://www.parliament.tas.gov.au/HansardHouse/isysquery/396019c1-8184-4659-
90e1-557085e212¢5/3/doc/h8aprill.pdf> at p 19.
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Preservation of State records
1) The relevant authority 1
a) is to keep proper records in respect of the business of the
Government department, State authority or local authority for which
the relevant authority is responsible; and
b) is to cause all such records to be preserved and accessible until they

are dealt with in accordance with this Act; and

The Committee further notes that s 20 of the Archives Act 1983 provides in
the following terms that the destruction of State records constitutes an
offence:
Disposal, destruction, &c., of State records
1) Except as provided by this Part, a person shall noti
a. destroy or otherwise dispose of a State record; or
b. transfer, or be a party to arrangements for the transfer of, the custody
of a State record; or
c. transfer, or be a party to arrangements for the transfer of, the
ownership of a State record; or
ca) refuse to provide the State Archivist with the full name and residential
address of the person for whom that person is acting as an agent in
an arrangement under paragraph (b) or (c) for the transfer of a State
record; or

d) damage or alter a State record.

Penalty:

Fine not exceeding 50 penalty units.

A sworn statement made out by the Secretary for the Department of Justice,
Ms Lisa Hutton and taken into evidence by this Committee confirms the
authenticity of the tabled document. (Hutton, Statutory Declaration 2 2008, 6):
On Tuesday 8 April 2008 shortly after Mr BOOTH produced the shredded
COOPER document in Parliament | was shown a copy of the document by
the Premier Paul LENNON for the purpose of me confirming its authenticity.
This occurred at Parliament House in the Premiers [sic] office. As events had
unfolded during the morning in Parliament | had been called down there with

a view to speaking with the Attorney-General to provide a briefing. About the
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time this occurred | received a phone call from Evan ROLLEY which resulted
in me seeing the Premier. As a direct result of viewing the document my
memory of the proposed appointment of COOPER returned to me. |

confirmed to the Premier that the document was authentic.

In addition, this Committee has discoverd that Ms Hutton authored a

Ministerial Brief for then Attorney-General Mr Stephen Kons MP which

included the following admission; Th@ earlier superseded Brief in relation to

Mr Cooper was not retained by the agency. (Hutton, Statutory Declaration 2

2008, 155). Ms Hutton was more expansive in a sworn statement which was

taken into evidence by this Committee, as can be seen in the following extract
(Hutton, Statutory Declaration 1 2008, 5):

On the morning of Wednesday 8" August 2007, | was advised that the person

who was to be appointed as a Magistrate had changed from Simon COOPER

to Glenn HAY. | cannot recall how this information was communicated to me.

. As a result of this communication, | accessed the electronic version of the

Departmental Minute titled Cabinet Noting of Magistrate Appointment for Mr

COOPER and amended it. The Cabinet Brief was amended in the same way

by a departmental officer at my direction. Both documents are proforma type

documents and based on the advice | was provided, | changed the name from

Simon COOPER to Glenn HAY and also changed the work history summary.

Although the original document for the nomination of Mr Simon COOPER had

been originally saved, | did not retain that saved document. The reason for

this is that the original document no longer had any relevance to the
appointment of Mr HAY and | did not see that there was any need to save a

document that was not going to be officially used. [Underlining Added].

A sworn statement of Mr Steven Kons MP taken into evidence by this
Committee is also relevant to this matter. Mr Konsd comment s
are as follows (Kons, Statutory Declaration 2008, 5):

The conversation, who | believe may have been with Ms HORNSEY, related

to the nomination of Mr COOPER. All | can recall about the conversation was

s he slreddo .i

After the phone conversation was terminated, | took the Cabinet Minute

relating to Mr COOPER to the office shredder and shredded it. The reason |

did this was because | was told to and | knew a new one would be prepared.

of
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At a public hearing of the Committee, Mr Kons provided a further rationale for
the shredding of the document in testimony before the Committee. This
rationale is relevant to later sections of this report and was expressed in the
following terms (Kons, Transcript of Evidence 2008, 3):

As we did not have a security bin, shredding it was better than putting it in a

normal waste bin where rats and rodents could get to it.

This Committee notes that the issue of a potential breach of the Archives Act

1983 being disclosed by the shredding of the Cabinet Brief nominating Mr

Cooper was raised in a question by Hon Michael Hodgman QC MP,

addressed to the Premier, Mr David Bartlett MP. The following extract from

the Hansard record of debates for the House of Assembly for Wednesday, 29

October 2008, at 10.53amrecordst he Pr emi er'ds response:
Mr BARTLETT - Mr Speaker, | thank the member for his question. At the time
that these events were playing out, | sought advice on this exact matter,
knowing that | am of course in control of the Archives Act 1983. | do not have
to hand immediately with me the advice | received at the time because |
anticipated this question some months ago, not today. | would be very happy
to get you that advice, but it was simply that the Archives Act had not been
breached; that is my understanding.

As the Premier has not tabled the advice to which he is recorded as having
referred, and as he did not supply the advice of the Solicitor-General prior to
this Committee adopting this Interim Report, it is not possible to comment
further on the adequacy or otherwise of that advice in view of the entire

circumstances of the matter in question.

Committee Comment
The Committee poses the following question; fif the destruction of the
only hard-copy of an official document, together with the only electronic

copy of the same document does not constitute a breach of s 10 of the

13 See: http://www.parliament.tas.gov.au/HansardHouse/isysquery/f8e5b089-c04b-

42e2-91d1-55bb4ece33e2/2/doc/h290ctoberl.pdf at p 13.
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Archives Act 1983, what conduct would constitute a breach?0

The Committee notes that, at all relevant times, the Minister responsible for

the administration of the Archives Act 1983 was the Minister for Education.
Notwithstanding the above comments of the Premier, this Committee is

concerned that evidence before it may, in fact, disclose a breach of the

Archives Act 1983. During the course of her second, in-camera hearing

before this Committee, Ms Hutton disclosed that, on Friday, 16 January 2009,

the Solicitor-General produced an Opinion or Advice for the Minister for

Education e nt iAdice de; Arcliives Act 19830 whi ch refers t
shredding of the Cabinet Briefing documents by Mr Kons on 8 August 2007.

This Committee resolved, at a regularly constituted meeting on Friday, 20
March 2009, to order the delivery to it of a copy of this document from the
Minister for Education. The subsequent summons was delivered to the
Minister on Tuesday, 24 March 2009 with delivery ordered by noon on
Wednesday 25 March 2009. In his response to this Committee, the Minister
for Education expressed reservations about supplying the requested
document on the basis of Legal Professional Privilege. In line with the
findings of the Courts (Egan v Chadwick (1999) 46 NSWLR 563 at [86] per
Spigelman CJ with Meager JA agreeing at [152] & at [138] per Priestley JA),
this Committee does not accept that its power to send for documents is
hindered by such considerations and this view is clearly enunciated in the
following extract from Egan v Chadwick (1999) 46 NSWLR 563 at [86] per
Spigelman CJ:

In performing its accountability function, the Legislative Council may require
access to legal advice on the basis of which the Executive acted, or purported
to act. In many situations, access to such advice will be relevant in order to
make an informed assessment of the justification for the Executive decision.
In my opinion, access to legal advice is reasonably necessary for the exercise

by the Legislative Council of its functions.
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In light of the foregoing, this Committee makes the following finding with
respect to the destruction of the only copies of the Cabinet Brief relating to Mr

Simon Cooper on Wednesday, 8 August 2007:

Finding 1

This Committee finds that there is sufficient evidence to suggest a
prima facie breach of sections 10 and 20 of the Archives Act 1983 may
have occurred on Wednesday 8 August 2007 relating to documents
prepared within the Department of Justice in relation to Mr Simon
Cooper.

The Committee therefore makes the following recommendation:

RECOMMENDATION 1.

The Committee recommends that the Minister for Education should
immediately refer to the Auditor-General for investigation and report,
the possible breach of sections 10 and 20 of the Archives Act 1983 on
Wednesday, 8 August 2007 by the destruction of documents prepared
within the Department of Justice in relation to Mr Simon Cooper and to
consider whether or not the relevant sections are inconsistent with
[1.3.3] of the Cabinet Handbook 2004.

The fact that Mr Cooper was never appointed to the vacant Ma gi st
position, and that someone appeared to have shredded the document
became the subject of much conjecture, surmise, rumour and innuendo within
the community. These events resulted in significant unwarranted and
unnecessary embarrassment for two capable and senior lawyers, namely Mr

Cooper, and the person actually appointed to the position, Mr Glenn Hay.

All of the inquiries of the Committee have revealed that the only thing that
these two gentlemen have done to invite this appalling farrago of nonsense
into their lives, was to be sufficiently eminent within their profession of choice

to have been shortlisted for appointment as a Magistrate after an open and
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arms-length short-listing process. The Committee notes that Mr Steven Kons
MP made a public personal apology to both Mr Cooper and Mr Hay on
Tuesday, 8 April 2008 for the embarrassment that this sorry affair may have
caused them. However, this was not primarily a personal matter. It was, in
fact an action of the Executive Government. The Committee notes that to
date, there has been no apology at a Government level to these two highly
respected public servants for the harm occasioned to their good names as a
result of the shoddy and uncoordinated treatment of official correspondence.

The Committee therefore makes the following recommendation in the

strongest possible terms:

RECOMMENDATION 2.

The Committee recommends that the Government immediately issue
a formal apology in clear and unambiguous terms for any harm, hurt or
embarrassment occasioned to Mr Simon Cooper and Mr Glenn Hay
arising from any inappropriate conduct of the former Attorney-General
and senior public servants in connection with the appointment of a
Magistrate in 2007.

The Scope of the Committeeds I nquiry

There has been considerable commentary in the public domain regarding this

Commi tteeds interpretat i dmparpthe GommsitteeOr der of
has addressed this matter above in the Introduction to this Report. This issue

is also canvassed further below. Nevertheless, at the outset and for the sake

of clarity, it is as well to address the specific question of why the Committee

spent time questioning witnesses on issues surrounding the Pulp Mill between

February and July 2007.

A sworn statement made out by Mr Steven Kons MP and taken into evidence
by this Committee drew the attention of the Committee to the matter of the
Pulp Mill as being of potential relevance to Mr  C o0 o gxgresgios of interest

for appointment as a Magistrate and the subsequent saga that has unfolded.
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That statement included the following passage (Kons, Statutory Declaration

2008, 3):
I do not recall the date, but when it was time to nominate a person to Cabinet
for the Magistrates position, | was getting the clear message from the
Premier 6s Of f i cves to Ibeahe noMinee.CThis message was
communicated to me during the meetings | had with the Premier, Mr
LENNON, the Secretary of the Department of Premier and Cabinet (DPAC),
Ms Linda HORNSEY. As | held the position of Deputy Premier at the time, |
had meetings with them every Monday i n tt
Cabinet. During the discussions in respect to the Magistrate appointment, |
communicated my concerns about Mr COOPER being the nominee, but it
was clear to me that Mr COOPER was the preferred candidate. | cannot
provide more specific details of these discussions or the dates and times
when they occurred.

Although | cannot confirm the reason why he [Mr Cooper] was preferred as

the nominee, | can only speculate on the matter. My belief is that Mr

COOPER made some comments in his capacity as Acting Executive

Commissioner of the RPDC that placed the government in a potentially

difficult position. For example, | was aware that he sent a letter to the

Premier over concerns about the deficiencies in the Gunns Pulp Mill

application.

Given Mr Kons o uni gqu e botkh the wiertsd gueoundiniy the

appointment of a Magistrate in 2007, and the Pulp Mill approval process in

that year, this Committee had goodr eason to test Mr Konsod as
Cooper6s treatment in connection with the
was in some way due to his work as Acting Executive Commissioner of the

RPDC. In the course of its inquiries into these matters, the Committee had

cause to reflect on the credi Indeédjthey of Mr
credibility of a number of withesses before the Committee is a matter that is

dealt with separately below.
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Chronoloqgy of Events

January 2007

In early January 2007 Magistrate Roger Willee advised Chief Magistrate
Arnold Shott of his intention to retire in June of that year. Prior to January
2007 Mr Simon Cooper was employed as the Chairperson of the Resource
Management Planning Appeal Tribunal (RMPAT). Mr Julian Green was Chair
and Executive Commissioner of the Resource Planning and Development
Commission (RPDC) until his resignation on Friday, 12 January 2007. As a

result of Mr Greends r eGengjah MitStegen Kond he t hen

MP, appointed Mr Cooper to the position of Acting Executive Commissioner of
the RPDC. Mr Cooper took unpaid leave from the RMPAT for the duration of
his role as Acting Executive Commissioner of the RPDC, which was expected
to be for between six and twelve weeks. At all relevant times, then Premier
Hon Paul Lennon MP was the Minister responsible for the Pulp Mill as a;

fproject of state significanceounder the State Policies and Projects Act 1993.

Shortly after taking over his acting role with the RPDC, Mr Cooper advised
then Premier, Hon Paul Lennon MP to appoint Hon Christopher Wright QC as
the Chair of the Pulp Mill Assessment Committee. A media release was
subsequently issued by Mr Lennon announcing Mr Wrightd s a p p o and
stated (Lennon, Media Release: 'Retired Judge Nominated to Head RPDC
Panel' 2007):

Mr Wright is ideally qualified to oversee the pulp mill assessment process

and is held in high esteem not only in legal circles but right across the

Tasmanian community, 6 t he Premi er sai d.

dhe public can have the utmost confidence in his integrity and understanding

of Tasmania. 0

The Premier thanked interim RPDC chief Simon Cooper for his diligent work

in stabilising the Commission during a difficult period.

Mr Cooper has been instrument al i n

chair the pulp mill assessmentpanel, 6 Mr Lennon said.

t ment

securin
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February 2007

During late January and early February, Mr John Gay, Executive Chairman of
Gunns Ltd placed at least two telephone calls to Mr Simon Cooper to discuss
concerns the former had with the RPDC Pulp Mill assessment process. Mr
Cooper asserts that in at least one of these telephone calls, on Thursday, 8
February 2007, Mr Gay sought to arrange an ex parte meeting with Hon
Christopher Wright QC about these concerns. Mr Cooper asserts that he
refused to compl y whMrtGhy hdradviGea thé Gommitteqg u e s t
that his preferred method of managing his business affairs is via the
telephone. Mr Gay further advised the Committee that following a telephone
call with Mr Cooper he formed the view that the RPDC Pulp Mill assessment
process was not likely to deliver a satisfactory outcome for Gunns Ltd. Given
the small number of telephone calls between Mr Gay and Mr Cooper, the
Committee has reason to believe that both withesses have identified the same

telephone call.

On 22 February 2007, the RPDC Pulp Mill assessment committee met in
Launceston for a public directions hearing. At that hearing Hon Christopher
Wr i ght QC addressed the i ssue of compoun
submissions to the Committee and indicated among other things that in light
of these, he did not believe the assessment process could be completed
before the end of 2007. In a media statement issued shortly thereafter,
Gunns Ltd indicated that it would continue to work within the assessment

process.

Notwithstanding this media statement, a special meeting was held on the
evening of Sunday, 25 February 2007 in Hobarti n t he Pr emi er s Re
Room between Mr Gay, two directors and the company secretary of Gunns
Ltd on the one part and the then Premier, two Cabinet ministers and Ms Linda

Hornsey on the other part to discuss the Pulp Mill assessment process.

A sworn statement made out by Mr Cooper, and taken into evidence by this
Committee, indicates that around mid-day on Monday, 26 February 2007 he
attended the Premier 0s RoeniernLlermonfammdrMs a meet |
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Linda Hornsey, then Secretary for the Department of Premier and Cabinet.
Mr Cooper states that, at this meeting (Cooper, Statutory Declaration 2008,
4):
The Premier told me that he wanted a reduced timeline for the pulp mill
assessment process. He wanted the process finished by July 2007 as
opposed to our timeline concluding in October 2007. ... It was my view that
the Premier [sic] request for a shorter time frame was in no way improper,
however; ultimately the Assessment Panel were responsible for determining

the necessary time line.

The following morning Mr Cooper and MrWrightat t ended t he Pr emi er ¢
for a meeting with the Premier and Ms Hornsey. At that meeting Mr Cooper
and Mr Wright were provided with a document entitled; frimeline showing
process steps assuming end date is 31 July 20070 . This document is
reproduced at Appendix 8 to this Report. Mr C o o pwom Gewdence
relating to this meeting, supported by extensive contemporaneous notes, is as
follows (Cooper, Statutory Declaration 2008, 4):
The timelines excluded the ability for the assessment process to have any
public hearings. Neither Chris WRIGHT nor | were happy with this; we both
believed that hearings formed an integral part in the assessment process.
Chris WRIGHT expressed his concerns over the need for public hearings. He
expressed passive disquiet in relation to the proposal and told the Premier
that he would need to consult with the three other Assessment Panel
members. | held the view that the proposed time line was Gunns initiated but
| did not express this view to the Premier. | believed the reduced time line did
not satisfied [sic] the requirement for a full and proper assessment process as
was required in the legislative frame work of the State Policy and Projects Act
1993. Whilst there was a legal argument public hearings was not required,
this was not my position. Furthermore, there were Federal legislation
requirements regarding public hearings which | believed were relevant to the
process. Linda HORNSEY indicated the Solicitor-Gener al 6s opini on
public hearings were not required. She said she would arrange an
appointment with the Solicitor-General for Chris WRIGHT and me
immediately after the meeting. She subsequently made those arrangements.
Immediately after that meeting with the Premier, Chris WRIGHT and | went to
the Solicitor-General®& office and spoke with Mr Bill BALE QC. At this
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meeting the Solicitor-General expressed his opinion that public hearings were
not required. As Chris WRIGHT and | had a counter view there were robust
discussions with Mr BALE over the issue. No formal opinion was requested

or obtained from the Solicitor-General to my knowledge.

March 2007

The relevant events of the first week in March are summarised in the following
extract of the Hansard record of proceedings for the House of Assembly for
Wednesday 13 June 2007 at 6.07pm:**

Mr LENNON (Franklin - Premier) - | rise tonight to put some information on
the record about a question | was asked in question time by the Leader of
the Tasmanian Greens, Ms Putt, which | undertook to get more advice on.
This relates to the question | was asked this morning about the pulp mill
assessment process, in particular the supplementary question.

| can advise the House that | have had a further conversation with the head
of my department, Ms Hornsey, today about this very matter. She has
advised me that the RPDC's intention to write to Gunns on the
supplementary IS was discussed on Friday 2 March with the acting
executive chair of the RPDC, Mr Simon Cooper. This was around the time
that there was speculation about Gunns' position with the RPDC and
followed the meeting about which there has been much discussion in
Parliament that | had with Chris Wright QC, which occurred on 27

February.

On 2 March, Linda Hornsey asked Mr Cooper to check with Mr Wright a
letter that she was drafting on my behalf to send to Gunns. This was the
letter which has been made public, which was dated 7 March and signed
by myself when | came back from a private trip to New Zealand. It was at
that time that she became aware that there was correspondence being
drafted within the RPDC and she made a suggestion that that letter
concerning additional information, which the RPDC indicated was highly

likely that they were going to be wanting to receive from Gunns, await

14 Tasmania, House of Assembly, Hansard record of proceedings, Wednesday, 13 June

2007 (http://www.parliament.tas.gov.au/HansardHouse/isysquery/1df7cd32-1dd8-
47c2-843e-78e5ea89366¢/1/doc/).
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Gunns' consideration of the correspondence which the RPDC was involved
in being drafted for me to send and she undertook to follow the matters up
with Gunns. Ms Hornsey advises me that she took those matters up with
Gunns, that is, the need for the additional information being highly likely to
be sought by the RPDC on 8 March, which is the same day that my letter
dated 7 March was received.

The letter of 7 March 2007 to which Hon Paul Lennon referred in the above
extract of Hansard is reproduced at Appendix 9 to this Interim Report.
Following the events of 25-27 February 2007, the letter was drafted by Ms
Hornsey in consultation with Mr Cooper and signed and sent by Premier
Lennon on 7 March 2007. The obvious intent of this letter was to keep Gunns
Ltd engaged in the RPDC process. The Committee notes however, that the
letter is clearly from the Government and, although officers of the RPDC made
comment on its content during the drafting process, the interests of the
Government at that time were not identical to those of the RPDC. This
Committee sees nothing untoward in the conduct of Ms Hornsey with regard
to this letter. Her efforts in discharging the instructions of her Minister at this
point in time were entirely appropriate to her role. Just as it was entirely
appropriate for the Government to represent its interests in this matter, it was
equally appropriate for the RPDC to seek to advance its own interests

separately as an independent agency with its own charter.

On Friday, 9 March 2007, Hon Christopher Wright QC telephoned Mr Cooper
at home advising that he required Mr Cooper to sign a draft letter to Gunns
Ltd outliningt hat c¢ o mwraaompiasnce to timelines and deficiencies in
the information they had provided to the Assessment Panel. 0 (Cooper,
Statutory Declaration 2008, 6). Mr C o o pwdendes is that he was
recuperating at home from a back injury at the time, and was not able to sign

the letter on that day.

Mr C o o im-personstestimony before the Committee at a public hearing

was that (Cooper, Transcript of Evidence 2008, 7):
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.. | also received a phone call at about the same time, within an hour or so

from Ms Hornsey, who apparently was aware that this letter or a letter of

that type was on its way to Gunns. I donét know how

she b

that this | etter or a | etter of that type

how she became aware that the letter was going to be sent but she told

me not to send the letter, or asked me not to send the letter.

CHAIR i What was your reaction to that request?

Mr COOPER 1 Well, | could see no harm in waiting at that stage. She told
me in the course of that conversation that if that letter was received by

Gunnsit would tip them over the edge

sent. That was on Friday 9 March, | was back at work on Monday 12
March and then Gunns withdrew on Wednesday 14 March.

On the question of how Ms Hornsey knew that Mr Cooper had just been
asked to send the letter to Gunns Ltd - within an hour or so of Mr Cooper
turning his mind to it - while he was at home on sick-leave, this Committee
refers to the following exchange between the Chair and Ms Hornsey during
her in-person examination by the Committee (Hornsey 2008, 7):

CHAIR - How was it that you were in possession of the knowledge that Mr

Cooper was about to send such a letter?

Ms HORNSEY - | can only assume he told me.

Mr Cooperd ssworn evidence was that he believed; thdt holding off on
sending the letter allowed Gunns to withdraw from the process without the
deficiencies being highlighted. 0 (Cooper, Statutory Declaration 2008, 6).

Nevertheless, it was ultimately his decision, as head of an independent quasi-

A

s o0, as

judicial statutory authority, to delay sending the letter outlining Gunns L't d 6 s ;

fcritical non-compliancedo wi t h t he RPDC Pul p MANhile
sending the letter notifying critical non-compliance on Friday, 9 March 2007

would have been inconvenient for the Government, following so soon after the

Assess

Premierds |l etter of Wednesday, 7 March 200

to the RPDC. It was only Mr Cooper who was in a position to fully understand
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all of the circumstances weighing on the decision to send, or not to send that

letter on that day. This Committee has not been able to ascertain what role, if

any, the wunsent l etter played in Gunns L
withdraw from the RPDC process.

This Committee was interested to note that Ms Hornsey should have had such

i mmedi ate information regarding Mr Wright©
to Gunns Ltd. This point was raised with Mr Cooper in his public hearing

before the Committee (Cooper, Transcript of Evidence 2008, 8):

CHAIR 7 Did it concern you that Ms Hornsey should be phoning you about

that letter some hours later when you had only received it that day?

Mr COOPER i At the time, no. Now there could be any number of ways that
she was aware of it. | do not know and would not like to speculate. Again,
| do not see any impropriety with any of that. The commission is not ASIO.
The commission operates as an independent statutory body but it
necessarily operates in a public sense and there is no secret about what it
does or how it conducts itself. All of its records are public. Everything that
is written is written, or at least should be written, with a view to the fact that
one day they will be in the public domain, or may be. | do not see any

problem with any of that. That is certainly the culture that | operate in.

The guestion of Ms Hornseyds i nti mat e
administrative affairs of an independent agency, reporting to the Department
of Justice was also raised by this Committee with the then responsible
Minister, former Attorney-General Mr Steven Kons MP at his public hearing.
(Kons, Transcript of Evidence 2008, 23):
CHAIR - But it was your department - the RPDC - which, in an independent

way quite rightly, was going to send out the letter to Gunns advising them

that their submission was critically non-compliant. Did you i

Mr KONS - | had no knowledge of that letter going out.

CHAIR - No; it didn't go.
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MrKONS-Wel | , whet her it ttdvalexpeated théamdmsyt | wo ul

to me that they're going to be sending out a letter to someone.

CHAIR - No, but were you concerned that supposedly somewhere from within
your department, Ms Hornsey became aware that the letter was in
existence? Surely, it would have been a confidential-t y pe pr ocsess. Ar |
length?

Mr KONS - Y e s . tlkno? wher@ she found out that from. | certainly was
not aware there was a letter being prepared to be sent.

CHAIR - Were you concerned that Ms Hornsey found out that a letter was to
go out?

Mr KONS - | was concerned. As | said, | stayed away simply because of the
fact that an independent process is an independent process and a minister
doesnot get i nv ol vgedinvalvad with Julian Greendds dl n 6
said, when he was running the proce s s . Al I wanGared t o knc¢
you give me some brief idea of whatis sues are confForonting vy
example, one that he gave me was getting approvals from local
government for things that had to be done in the public good that took six

months. That sort of stuff - process.

CHAIR - Let us focus on this issue. Linda Hornsey phones Simon Cooper to
intervene in an independent process, which he is about to embark upon.
He is operating in your department. Did you express your dismay at Linda

Hornsey's intervention to anybody?

Mr KONS - Well | was surprised that something like that would have
happened.

CHAIR - You were surprised. Did you express that surprise and dismay to
anybody?

Mr KONS - No.

CHAIR - You just kept it to yourself?
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Mr KONS - Yes.

Ms Hornsey explained the need for her personal intervention in the Pulp Mill

Assessment process, and the authority under which it was effected in the
following extract of her testimony before this Committee (Hornsey 2008, 7):

CHAIR - Had you been delegated by anybody in government to have

significant carriage of that matter, so that you could feel confident that you

were communicating the wishes of the Government to Mr Cooper and

therefore appropriately handling the Gunns issue at that stage?

Ms HORNSEY - Mr Chairman, | did have carriage of the matter in Premier
and Cabinet because it was a matter of significant interest to the Premier.
As | said earlier, he had a view that a pulp mill was an appropriate
development for the State, for the economy and for the timber industry.

CHAIR - Had the Premier delegated to you that level of authority or was it just
a matter of administrative course that you had that authority?

Ms HORNSEY - | certainly b amrimatlr¢éo bé thee paisomr 6
responsible in his department and | made day-to-day administrative

decisions.

I n additi on f{fmprimdtwed ,Prtehmei equwesti on ari ses as
not Ms Hornsey made the telephone call to Mr Cooper on the instructions of
the Premier, or ot herwi se with théeMrPlLemnemd®s lowony
comments in the House of Assembly indicate that he was in close
communication with Ms Hornsey between Wednesday, 7 March and Friday, 9
March 2007. In the event that this was not the case, the question arises as to
if and, if so, precisely when Ms Hornsey informed Premier Lennon of the
Friday, 9 March 2007 telephone call, to seek ratification for her actions. On
this point Ms Hornsey provided the following sworn testimony to the
Committee (Hornsey 2008, 4):
Mr MARTIN - Obviously the Premier would have been aware of your making

that phone call?
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Ms HORNSEY - He may not at the time but | believe | would have discussed

it with him subsequently.

Mr MARTIN - On the same day?

Ms HORNSEY - | cannot be that specific.

Mr MARTIN - Obviously you would have had a close working relationship with
the Premier and, knowing his passion for the project, it would be hard to
imagine you would not have mentioned it to him on the same day.

Ms HORNSEY - Certainly his view was that it was important to the economy
of the State. | may not have had the opportunity to speak to the Premier

immediately.

Mr MARTIN - Would you ever go more than 24 hours without speaking to the

Premier?

Ms HORNSEY - On occasions, yes.

Mr MARTIN - It is a matter that Paul was most passionate about, and | think
all of us know that it was his baby. Surely you would have told him about

that within a very short period of time?

Ms HORNSEY - | accept that you have made a reasonable assumption but |

cannot swear that | did.

Mr MARTIN - Would you have waited a month?

Ms HORNSEY - No.

Mr MARTIN - You would not have waited a week, would you?

Ms HORNSEY - No.
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Mr MARTIN - So it would be fair to assume that sometime before 16 March
the Premier would have known about the RPDC draft letter to Gunns, that

you had stopped that from being sent?

Ms HORNSEY - It is a fair assumption, that is true.

In further evidence before this Committee, Ms Hornsey allowed for the fact

that she may have informed Premier Lennon as early as Friday 9 March 2007

of her di scussions with Mr Cecomeil i aptadin
letter. The <cl ear i nference that can be dr awn
testimony to this Committee is that then Premier Lennon had no immediate

knowl edge of Ms Hornseyodos telephone <call
place. However, Ms Hornsey has testified that former Premier Lennon would

have been told of the telephone call by Ms Hornsey either immediately

following the call or by Thursday, 16 March 2007 at the latest. This is at

variance with what then Premier Lennon stated to the Legislative Council

Estimates Committee A on Tuesday, 19 June 2007. The Hansard record of

proceedings for that hearing records the following exchange:*®

Mr MARTIN - Your department had asked for the non-compliance letter not to
be sent and then they drafted a letter on your behalf which you signed 1

Mr LENNON - But | was not aware of that 1
Mr MARTIN - that did not mention the non-compliance.

Mr LENNON - Terry, | was not aware of that. | was in New Zealand at the

time.
Mr MARTIN - Was the acting Premier aware?
Mr LENNON - He would not have been aware of that.

Mr MARTIN - What date did you become aware?

15 See: http://www.parliament.tas.gov.au/HansardCouncil/isysquery/f3375¢c53-27c1-

49b9-bb3c-0bdbb5ed25cb/1/doc/cestatuesl.pdf at p 22.
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Mr LENNON - | did not become aware until Simon Cooper wrote me the

letter.

Mr MARTIN - So that is on 23 March?

Mr LENNON - When he wrote me the letter, yes.

Committee Comment

The fact that the Secretary for the Department of Premier and Cabinet
was free, perhaps even expected, to intermeddle in such a manner with
the internal departmental minutiae of a Minister to whom she was not
accountable, raises significant questions about Ministerial responsibility
and accountability to the Parliament within the framework of
T a s ma ndenaoératic institutions. The Committee questions whether
such actions can, or indeed ought to, be sanctioned by reference to the
legislative framework surrounding projects of state significance. The
involvement of the Secretary for the Department of Premier and
Cabinet in such a matter also raises serious questions about the extent
to which the State Service Act 2000 is understood and applied at the

highest levels of Government.

The implication from Ms Homprnnsaerp éseftest.i
the Premier given to her for management of the day-to-day decisions of
Government with respect to the Pulp Mill Assessment Process was
sufficient for her to be given unlimited freedom, to involve herself in the
operations of potentially any and all related Departments. Such an
implication should be of significant concern to the Parliament and the
broader community. Not only does this undermine the ability of
Ministers of the Crown to oversee the operations of Departments within
their sworn commissions, it undermines the ability of the Parliament to

hold Ministers accountable before the people of Tasmania.
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Mr

It is arguable whether the Premier himself could, without damaging the

fabric of responsible democratic government, interfere directly in the

operational decision-ma ki ng of another Ministerods

such processes of an autonomous, quasi-judicial government authority.
The Committee is of the view that this issue warrants an independent,
whole of government review of current Ministerial and Departmental
lines of authority including, but not limited to, the ambiguities created by
the projects of state significance legislative framework.

The testimony of Ms Hornsey relating to her role in delaying Mr
Cooper 6s sendi hrigayt28 klarch 20074 a&so sugdests
that former Premier Hon Paul Lennon may have mislead Legislative
Council Estimates Committee A in evidence taken by that Committee
on Tuesday, 19 June 2007 in relation to his knowledge of the matter, or
alternatively, suffered a significant lapse of memory. The Committee
notes that, Hansard records Hon Paul Lennon as having made the
following remarks in the House of Assembly on Wednesday, 13 June
2007 at 6.07pm
On 2 March, Linda Hornsey asked Mr Cooper to check with Mr Wright
a letter that she was drafting on my behalf to send to Gunns. This
was the letter which has been made public, which was dated 7 March
and signed by myself when | came back from a private trip to New
Zealand. It was at that time that she became aware that there was
correspondence being drafted within the RPDC

These inconsistencies were put to Mr Lennon as a matter of fairness.
Mr Lennoné6és response was t hatidmnoh
constitute a matter of any significance. Mr Lennon indicated that his
evidence to Estimates Committee A was the truth as he understood it
on the day.

Co o p er Ostatement dakem into evidence by this Committee,

continues the chronology of events on Monday, 12 March 2007 as follows

(Cooper, Statutory Declaration 2008, 7):

D
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... | received a phone call from the Premier. He told me Gunns would be
pulling out on 14 March 2007. In technical terms Gunns could not withdraw
from the assessment process, they were in fact simply saying they no longer
were going to build the pulp mill. He expressed concerns they may consider
taking legal action against the state for the delays in the assessment process.
| re-assured the Premier that | believed this was unlikely. | was of the view
they would have no basis for it and | believe the suggestion was all part of the
pressure Gunns was placing on the process to achieve their own ends.

This Committee notes that, according to the Hansard record of proceedings
for the House of Assembly, former Premier Hon Paul Lennon is recorded, on
Thursday, 15 March 2007 at 10.01am, as having said:®
At 1.15 p.m. yesterday, | received a phone c al |exetutive
chairman Mr John Gay informing me of the board's decision. This was
followed at 1.30 p.m. by formal written notification from Gunns of their

decision ...

The Hansard record of proceedings also indicates that Premier Lennon
repeated the above assertion to the Legislative Council Estimates Committee
A on Tuesday, 19 June 2007:"

Mr LENNON - | was made aware of the decision by the proponent to
withdrawfrom t he pr ocess cotkonmld Mgchaft er

In testimony before this Committee at a public hearing, former Premier Hon

Paul Lennon provided the following swornevi dence rel evant

testimony (Lennon, Transcript of Evidence 2008, 20):
CHAIR - Do you not recall a telephone call which you placed to Simon
Cooper on 12 March, two days prior, to advise him that [Gunns] were

withdrawing from the process?

Mr LENNON - No, | do not recall that at all.

16 See: http://www.parliament.tas.gov.au/HansardHouse/isysquery/ce9f3885-3d61-

4ecc-8ccd-368082eb1413/1/doc/h15marchl.pdf at p 1.

See: http://www.parliament.tas.gov.au/HansardCouncil/isysquery/49428bf0-9173-
450a-aa9a-56¢1512cd3c0/1/doc/cestatuesl.pdf at p 26.

17
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CHAIR - Would it be possible that telephone records might reveal that on 12

March a telephone call was made by you to Simon Cooper?

Mr LENNON - | may have talked to him on 12 March but | definitely would not
have talked to him about them withdrawing. | might have talked to him
about my concern that they appeared close to withdrawing, but | was
trying to keep them in the process. How could | tell him that they had
withdrawn wh&n they hadno

The inconsistency bet we ehasedvon hiCextensieer 6 s t e st
contemporaneous notes, and the Hansardr ecor d of Mr Lennonos
before the Legislative Councild €stimates Committee A was raised with Mr
Cooper in-camera by this Committee (Cooper, Transcript of Evidence 2008,
29):

CHAIR T You would then be aware, from the public disclosure of all these

dates, that the Premier contends that he first knew of Gunns withdrawing

from the process was 14 March.

Mr COOPER i That is not true.

CHAIR T Two days after he made the telephone call to you to tell you.

Mr COOPER i That is not true. He telephoned me on Monday 12 March and
my n ot eGusana to pull thedpin this Wednesdayd and i n the state
that you have in front of you | have rendered it into English.

CHAIR T You became aware of the inconsistency, | presume, the fact that the
Premier had in the public domain indicated in Parliament that the first he
knew was on the 14™. He was questioned in the Estimates committee of

the Legislative Council, particularly by Mr Martin -.

Mr COOPERT Yes.

CHAIR 7 When you became aware of that inconsistency what was your

reaction?
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Mr COOPER i Well, | had already been to see the DPP because | was pretty
concerned about what was going on in a general sense. | had been to see
Tim Ellis, an old friend; | did not go and see him in any official capacity but
| rang him and went down and saw him on the 14", as it happens. | was
concerned generally about what was going on and | think by then there
must have been something that had been said by the Premier that
triggered that. | cannot remember what it was but there was some
inconsistency that was attributed to him either in Parliament or outside
Parliament. | do not remember what it was, but in relation to the content of
the discussion between Chris Wright, Mr Lennon, Ms Hornsey and myself,
the sense of unease that | had had about all of this crystallised and | went
and saw Tim. | rang Tim, &an | come and see you?§ and told him what |
was concerned about in a general sense and sought his advice as
somebody whom obviously | respect greatly and whose judgment and
legal acumen | respect greatly. | had these various concerns in relation to
this whole process that | just thought was disgraceful. | went and spoke to
Tim about it and he advised me that | was under no obligation to go into
bat, as it were, go out in public and correct any, what | considered to be,
misrepresentation or misstatement of what had occurred but plainly - and |
suppose he did not need to tell me this - were | asked in a situation like
this then | would have an obligation to tell the truth. It was a reassurance
and | just felt that | needed to put a mark down that | was troubled about
this and that | had gone and sought advice or counsel at about the highest
level you could go. Beyond Tim there was only at that stage Bill Bale. |
was not going to see Bill Bale, or a judge, and obviously it would have
been wrong to seek to involve a judge. Obviously there was a retired
judge involved in all this, Chris Wright, and we had very similar views
about, | suppose, the probity of what was going on and the

appropriateness. That is the best way of putting it.

An extract of sworn testimony from Ms LindaHor nseyds public hear
support Mr Cooper 6s a srsMonday 1@ March BO®OWUby bei ng
then Premier Lennon of Gunns Ltd6 s i nt entwiidrhdr aw from t he

Pulp Mill Assessment process. The following passage suggests that the
Government was, in fact, given significant forewarning of the impending
withdrawal (Hornsey 2008, 6):
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Mr MARTIN - And in the preparation of the brief that went to Cabinet and PLP

on that day? [For a replacement assessment process]

Ms HORNSEY - Yes.

Mr MARTIN - You were involved in that?

Ms HORNSEY - Yes.

Mr MARTIN - When was that prepared? Was that prepared on the day?

Ms HORNSEY - It was |

Mr MARTIN - I think Gunnsnot i fi ed t he me clock onahat
day.

Ms HORNSEY - There was a very lengthy and detailed process between

when we found out that Gunns were withdrawing and when the matter

went to Cabinet. It involved a number of very senior public servants. We

worked over maybe one or two weekends looking at what options might be

available.

Mr MARTIN - When did you become aware that Gunns were going to pull out

of the process?

Ms HORNSEY - The day they did.

This Committee is particularly drawn to the intimation by Ms Hornsey,
underlined in the extract above, that:
There was a very lengthy and detailed process between when we found out
that Gunns were withdrawing and when the matter went to Cabinet. It
involved a number of very senior public servants. We worked over maybe

one or two weekends looking at what options might be available.

The testimony of Mr Cooper, read in conjunction with that of Ms Hornsey

suggests that former Premier Lennon may have had some form of advance

around
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warning o f Gunns Lt doés i mpending withdrawal

Assessment process. This assertion is refuted by Mr Lennon. In addition, the
Committee notes that the sheer magnitude and potential significance of the
proposed Pulp Mill at a State level suggests that both Gunns Ltd and the
Lennon Government would have been unlikely to make rash or uncalculated

decisions about its future.

The Committee notes that as far back as late January, Mr Gay and the Board
of Gunns Ltd were losing confidence that the RPDC Pulp Mill assessment
process would deliver them with an acceptable outcome. Presumably, these

views within Gunns Ltd played at least some role in the high-level meeting in

the Premieroés Office on theByevMerniGagy 6osf

testimony, the Board of Gunns Ltd was considering all of its options with
respect to the Pulp Mill from January 2007. The Committee further notes that
Board papers authorising the pre-prepared ASX Media Release of
Wednesday, 14 March 2007 would have been prepared and circulated to

members prior to the Board meeting on that day.

Ms Hornsey, was quite clear about the details of the preparations that were
being made within the Department of Premier and Cabinet prior to
Wednesday, 14 March 2007 and the formal withdrawal of Gunns Ltd from the
RPDC Pulp Mill assessment process. Her testimony did not confirm that
these preparations were taking place as a result of actual knowledge as
opposed to a growing belief that such an outcome was inevitable. However, it

i's clear from Ms Hornseyds testimony

official announcement did not come as a complete surprise, and the
Government had a workable response ready to run with when such an

announcement was made.

For his part, Hon Paul Lennon has asserted on two occasions before this
Committee that he had no advance knowledge of the intention of Gunns Ltd to
withdraw from the RPDC process on Wednesday, 14 March 2007. The
resources available to this Committee, and the terms of its Order of Reference
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do not enable it to pursue these inconsistencies beyond what has been

disclosed in this Interim Report.

Mr C o o pwmnn gestimony is that on Wednesday, 14 March 2007 he
received a fax from Gunns Ltd advising that they were withdrawing from the
Pulp Mill Assessment Process. This decision by the board of Gunns Ltd was
notified to the Australian Stock Exchange (ASX) on the same day. A copy of
the ASX notice is reproduced at Appendix 10 to this Report. The Committee
notes Gunns Ltd6 sequirement to disclose this matter to the ASX, due to the
continuous disclosure requirements of the ASX6 fListing Rulesoat Rule 3.1,
and Chapter 6CA s 674 of the Corporations Act 2001 (Cth).® Mr Cooper 6s
testimony regarding this matter raises questions as to whether or not Gunns

Ltd adequately complied with its listing and statutory obligations.

While the Committee makes no judgement whatsoever regarding Gunns Lt d 0 s
conduct in this regard, the Committee does make the following

recommendation:

RECOMMENDATION 3.

The Committee recommends the Australian Securities and

Investments Commission should be provided with all evidence

gat hered by the Committee relevant t o
Mar c h A3IX@M Madia Release0, announcing its with
the Pulp Mill Assessment Process.

On Tuesday, 20 March 2007, Hon Christopher Wright QC made certain public
statement s concerning his experience as C
Assessment Committee. These statements were widely reported at the time.

A representative sample of relevant newspaper articles is reproduced at

18 fOnce an entity is or becomes aware of any information concerning it that a

reasonable person would expect to have a material effect on the price or value of the
entityods securities, the entity muset (Semedi at e
http://www.asx.com.au/ListingRules/chapters/Chapter03.pdf. Accessed 20/11/08)

19 Contravention of this section of the Corporations Act 2001 (Cth) carries civil (s

1317E) and criminal sanctions (s 1311).


http://www.asx.com.au/ListingRules/chapters/Chapter03.pdf
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Appendix 12 to this Report. Mr  C o o p e r gvidence,wasedron extensive
contemporaneous notes, was that on the same day Ms Linda Hornsey
tel ephoned him and i nfor med hepresMr
Cooper stated that (Cooper, Statutory Declaration 2008, 9):
She wanted me to contradict the media release made by Chris WRIGHT. His
release related to our meeting with the Premier. Chris Wright had felt he had
been lent on by the Premier to speed up the assessment process. | told her |
tended to agree with Chris WRIGHT and | would not make any media release
to the contrary without me first reviewing my notes of the meeting. ... | told
Linda HORNSEY that | would not put my credibility up against Chris
WR1 GHT 6 [¢ returned to my office and checked my notes of the meeting.
Whilst | was at my office | received a further telephone call from Linda
HORNSEY. She told me a mediarelease was no | ongehe
heatd has now gone out of it.

In sworn testimony before this Committee, Ms Hornsey made the following
response to Mr Coop¢Horasey?2a08,$er t i ons

Mr MARTIN - In the same month, the next couple of weeks, Christopher

Wright issued a media statement on the occasion of his resignation as

Chair of the Gunns Pulp Mill Assessment Committee. Do you remember

ringing Mr Simon Cooper to request that he issue a media statement

contradicting Mr Wright's statement?

Ms HORNSEY - | did not do that.

There is clearly an inconsistency in the evidence of Mr Cooper and Ms
Hornsey on this matter. When this Committee raised the question of this
inconsistency with Ms Hornsey, she did not dispute that she may have called
Mr Cooper on 20 March 2007 but had no independent recollection of the

content of the telephone call.

On Friday, 23 March 2007, Mr Cooper wrote a letter to Premier Lennon,
regarding the circumstances surrounding Gunns L t dwdtisdrawal from the
RPDC Pulp Mill Assessment process. This letter included, by way of an
attachment, a copy of the letter that would have been sent to him by Mr
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Cooper on Friday, 9 March 2007, but for the intervention of Ms Hornsey
(Cooper, Statutory Declaration 2008, 21). The apparent consequences of this
letter having been sent to the Premier were described by Mr Cooper in his
sworn evidence as follows (Cooper, Statutory Declaration 2008, 10):

Ireceived a reply, dated 13 April 2007

had no significant content apart from it acknowledged receipt of my letter. ...

I n the period after writing the Il etter

office was displeased with my (and the RPDC) stance over the pulp mill
assessment process. This was apparent through lack of inclusion and

general contact from that office.

On Thursday, 29 March 2007 Mr Nick McKim MP lodged a Freedom of
Information (FOI) application with the RPDC for all 2007 communications
between the RPDC and the Government relating to the Gunns Pulp Mill. An
identical FOI application was lodged by Mr McKim with the Department of
Premier and Cabinet. A copy of the relevant RPDC and Department of
Premier and Cabinet files was obtained by this Committee in response to a

summons for documents.

Mr  Mc KRPB®application was successful in the first instance. The entire
application process was conducted by the Office Manager in the RPDC. The
application to the Department of Premier and Cabinet however, was initially
refused by the relevant Departmental officer, and consequent upon Mr

Mc Ki mO s aganst ¢hatldecision, the original decision was upheld in a

frol

letter signed by Ms Li nda Hor ns enttlement krthesklc Ki mo s

documents was substantially supported by the Ombudsman following a

subsequent investigation by that Officer.

April 2007
On Monday, 16 April 2007, Ms Lisa Hutton, Secretary for the Department of
Justice, wrote to then Attorney-General Mr Steven Kons MP, advising that

Magistrate Roger Willee had tendered his resignation, effective Monday, 2

July 2007. Ms Hutton recommendeda pr ocess of appointment f

replacement under which the Department should call for expressions of
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interest, after which Ms Hutton and the Chief Magistrate would draft a short-

list for the Attorney-Ge ner al 6 s ¢ o riosneydGener@ltkone approvedA t

this advice from Ms Hutton on Tuesday, 24 April 2007 (Hutton, Statutory

Declaration 2 2008, 12). Ms Hutt onds advianerefatanaetonot i ncl
the Departmental appointment policy document, developed in 2002 by Hon Dr

Peter Patmore.

May 2007

In a sworn statement made out by Ms Lisa Hutton and taken into evidence by

this Committee, Ms Hutton testified that, on instructions from Attorney-General

Kons, expressions of interest were called for on Wednesday, 2 May 2007,

from suitably qualified persons, forthevacant Magi stocawmeddy s posit
the impending retirement of Hobart Magistrate Roger Willee. The subsequent

selection process, up-to-and-including the recommendation to Cabinet was

properly a matter for the Department of Justice and the Attorney-General

(Hutton, Statutory Declaration 1 2008, 1).

About this time Mr Cooper stated that he approached Attorney-General Kons
and inquired if the prospect of creating two senior vacancies in planning
bodies would, in any way, retard his expression of interest for the vacant
Magistracy. In sworn evidence, Mr Cooper indicated Mr Kons 6 response t
Cooper 6 swas as fpllowsr(Gooper, Statutory Declaration 2008, 11):
He advised me that if | was interested in the job | should submit an
expression of interest and he would consider every applicant on their merits.
He indicated that leaving two positions vacant at RMPAT and the RPDC

would not influence his decision.

Mr Kons provided some corroborationof Mr Cooper 6s comments i n
sworn statement taken into evidence by this Committee as follows (Kons,
Statutory Declaration 2008, 2):

Although Mr COOPER was occupying a key position within Justice, | did not

believe that he should be deterred from applying for the position of

Magistrate. However, my personal view was that he should not be nominated

because of the perception that would be created by appointing a person who
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was personally associated with the then Premier, Paul LENNON. | was
mindful of the fact that he had previously been appointed to a public position
of Chairperson of the RMPAT and that another public appointment of this type
would not have been viewed favourably. | recall his appointment to RMPAT
attracted some criticism in Parliament. Furthermore, | did not believe that he
was the best applicant for the position as he had not been a practicing lawyer
in Tasmania for the past five years.

Committee Comment

This Committee notes the difficulties that arise in attempting to discern

the relevant facts on the basis of Mr
events. In the same sworn statement in which Mr Kons made the

observation that (Kons, Statutory Declaration 2008, 2); imy per sonal
view was that [Mr Cooper] should not be nominated[ as a Ma,gi str at e
Mr Kons stated (Kons, Statutory Declaration 2008, 4); fi | do not dispu
the suggestion that | may have told Mr COOPER | intended to appoint

him as a Magistrate during a phone conversation with him whilst he

was at Wh i t éHdowd®era suth. abnflicting statements of

intention do not rule out the possibility that Mr Cooper was told by Mr

Kons that his application for the vacant position of Magistrate would be

considered on its merits.

In evidence before this Committee at a public hearing, Mr Kons repeated
some of the assertions contained within his prior sworn statement (Kons,
Transcript of Evidence 2008, 2):
Although | had no reservations about his ability to be a magistrate | had
concerns that if he should be nominated there would be a perception that he
had been personally associated with the former Premier, having represented
him as his lawyer. His appointment to RMPAT was criticised by the

Opposition even though he was doing a sterling job there.

This Commi ttee notes Mr Ko;mMe@eptiomn ctehight about
have been created, both in the public domain, and within Parliament, if Mr
Cooper had been appointed as a Magistrate. The Committee appreciates that

suchconcernsmaye xer ci se a Ministerds mind. Howe
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not prepared for the revelation that the same considerations were also at the
forefront of the mind of the then de facto Head of the State Service, the

Secretary for the Department of Premier and Cabinet, Ms Linda Hornsey.

In sworn testimony given by Ms Linda Hornsey before this Committee the
following exchange took place (Hornsey 2008, 9):

Mr MARTIN - What was the reason for your decision to ask [Attorney-General
Kons] not to proceed with the Cooper appointment?

Ms HORNSEY - Two reasons: it would have been politically controversial.

Mr MARTIN - Because?

Ms HORNSEY - Because there had been past criticism of Mr Cooper's
appointment because of connections to the Premier, which in fact were
unfair given that he is a highly competent, professional individual.
Nonetheless there was public criticism. | held the view that it was the
wrong time to appoint him, given that past controversy. The second
reason was the important nature of the two positions he was actually

undertaking in government planning work at the time.

Committee Comment
This Committee notes that Ms Hornseyds coshonkelnt s abo\
perhaps be read in conjunction with the following extract from Mr
Cooperb6s sworn st at einehetollowingtenmiioah he r e
conversation with Ms Hornsey in mid-August (Cooper, Statutory
Declaration 2008, 17):
During the conversati onWalgoecaslaaved wor ds
thenextone ( magi str at es. lapp a@bdbudcannodpromse
me t hat, itds onot Ilyotwwolsd tlmergitviee candi
completely different and it was not a promise that she could make or

keep. She s ai Ho, wgaudas haseithm nektamed . 0

I f accurat e, Mr Cooperd6s account of thi

contemporaneous notes, puts a particular complex i on on Ms Hor nse
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sworn testimony before this Committee. In that context, Ms Hornsey
st at e dl heldhtleetview tifiat it was the wrong time to appoint him,
given that past controversya The totality of this evidence is somewhat
enigmatic. If Mr Cooper was truly considered a; Apol i
c ont r ovappoistmeatlas a Magistrate, as a matter of common-

sense, the question of timing would appear to be irrelevant. The

t

suggestion, therefore, that Mr Cooper could; A have t he

appointment as a Magistrate undermines the credibility of Ms

Hor nseyds claim that her | ast

mi

cal

Iy

next

nut e

nomination was because he would have been a, Apolitically

cont r o\amoirgmeat! 0

On the question of Mr ent€in the manning ared,uthasl
Committee notes that these were properly matters for the relevant Minister,
then Attorney-General Kons, and his departmental Secretary, Ms Hutton to
consider. Given that Mr Kons was prepared to make the necessary
accommodations, and that Ms Hutton had gone so far as to arrange for Mr
Will ee t o postpone hi s retirement

appointment, this concern appears t

0]

nvol

n
be

or
b a

V

express concern that Mr Cooper politicalyp poi nt me

controversialo .

Ms Hornsey testified before this Committee that she was aware of the process

whereby a short-list of three candidates was produced for the vacant
Magistrate position (Hornsey 2008, 10):

Ms HORNSEY - Mr Chairman, there was a process to appoint a magistrate.

My memory was that there was an expression of interest process and that

there may have been 20 applicants. A merit selection was made, |

believe, at the time with the involvement of the Chief Magistrate. There

were three candidates who were assessed to be suitable for appointment.

| was aware of who those three were.

This Committee further notes that Ms Hornsey, as the de facto Head of the

State Service at the relevant time, was charged with the maintenance of the
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State Service Principles as enunciated by s 7 of the State Service Act 2000.
The Committee notes that the opening provisions of that section are:
1. The State Service Principles are as follows:
a. the State Service is apolitical, performing its functions in an impartial,
ethical and professional manner;
b. the State Service is a public service in which employment decisions

are based on merit;

This Committee draws the attention of the Legislative Council to the fact that
section 8 of the State Service Act 2000 places the following obligations on
Heads of Agencies:

A Head of Agency must uphold, promote and comply with the State Service

Principles.

This Committee notes that the only indication in the Hansard record of
proceedings of any; fcriticismo i n Parl i ament regarding
appointment to RMPAT relates to the record from the House of Assembly
Estimates Committee A hearing on Friday, 30 June 2006. That record reveals
that there was a question about the selection process used in appointing Mr
Cooper to RMPAT. The entire Hansard record relating to this question is as
follows:*

Mr MICHAEL HODGMAN - | only have one question. | know that Mr Simon
Cooper was appointed by your predecessor, Judy Jackson, and | have no
problem at all with his ability to do the job as chairman of RMPAT, but can
you tell the committee whether his position was advertised in the normal

manner by your predecessor?

Mr KONS - The advice | have received is that the department was not
involved in the process. Back then it was run by the previous minister. |
have to say, as far Mr Cooper is concerned, | requested some initial
thoughts about where he wants to take the body. | was most impressed

that within a week we had some suggestions.

See http://www.parliament.tas.gov.au/HansardHouse/isysquery/8b851d8e-83c9-
42ec-86df-3fc2308c552b/2/doc/hestafri2.pdf at p 112.
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Mr MICHAEL HODGMAN - | have no problem with his ability, you did not
hear me. | just asked whether you could tell this committee whether the
position of chairman of the Resource Management and Appeals Tribunal

was advertised.

Mr KONS - It was not.

Mr MICHAEL HODGMAN - It was not. Surely you can give us an honest

answer; it was not advertised.

Mr KONS - It was not. | am not too sure what the reason was.

Mr MICHAEL HODGMAN - | am not going to the reasons; you are not in the

dock on this. | will move on.

Mr KONS - | just said it was not advertised and you wanted an opinion for

something | do not know about.

Mr MICHAEL HODGMAN - No. | just asked you for an honest answer as to

whether it was advertised or not.

Mr KONS - It was not advertised.

In addition to the above exchange, this Committee observes that the House of
Assembly Notice Paper for Wednesday, 21 June 2006, contained the
following Notice of Motion, number 66:
Mr McKIM to move - That the House:-
1. Condemns the State Government for appointing a new Chairman of
the Resource Management and Planning Appeals Tribunal without a
competitive and transparent process.
2. Calls on the Government to avoid the continual perception of
cronyism and jobs for Labor mates by ensuring that future
appointments to independent authorities are made after an open and

transparent competitive process.
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The above Notice of Motion continued to appear on the House of Assembly

Notice Paper throughout 2006 and 2007, but was never subsequently moved

inthat place. There i s no record of the question ¢
to RMPAT ever being raised in the Legislative Council.

Committee Comment

It is not apparent to this Committee how the assertion made in Mr

Konsd6 sworn statement t hatpertab the appoi nt
Chairman of RMPAT; fattracted some criticism in Parliamento can be

made out. It is clear from the Hansard record that Hon Michael
Hodgman QC MP as ked Mr Kons i f Mr Cooperds p
was advertised. Mr K odtrwss netadvartised.ad | v ans
The Hansard record of proceedings reveals that Mr Hodgman did not

make any comment whatsoever in response to Mr Kons answer.

The suggestion therefore that a question regarding a matter of pure
fact, eliciting a binary response in the affirmative, should constitute
fcriticism in Parliamentd i s t h er e f Asifae as the Natiae ofe .
Motion of Mr Nick McKim MP is concerned, it is clear that the Notice of
Motion was focussed on the same question as Hon Michael Hodgman
QC MP, namely, the appointment process used by Government.

The Committee has formed the view that if any criticism could be

di vined in Mr HodgmBMnoMcHKEumesi Blnti ce of
was criticism of the processes adopted by Government rather than of

the appointee. Finally, given that both Mr Hodgman and Mr McKim

i denti fy t hopposteriov emse mber § , criticism of
from those sources (where such could reasonably be perceived as

criticism), would appear to be unremarkable.

ThisCommi ttee further not es NevchdiendnfarthRel eas e,
Resource Management and Planning Appeal Tribunalo and i ssued by
Attorney-General Hon Steven Kons MP on Friday, 7 April 2006, in which Mr

Cooper 6s ap pghe Cmirnmamrshig of RMIPAT was announced. This
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Media Release is reproduced at Appendix 11 to this Report. According to that
document:
Mr Kons said he was pleased to welcome Mr Cooper and his family back to
Tasmania after some years in the United Kingdom.
i Agraduate of the University of Tasmania, Simon Cooper has almost 17

years experience as a | egal practitioner i
said.
i Most recentl vy, he has been the Deputy Dirt

England and Wales, with direct responsibility for training almost 10,000

solicitors every year.

nHe i s a former President of the Tasmani
Chairman of the Tasmanian Parole Board and acted as the Counsel assisting

the Coroner in Tasmani agasondeat hs in custody
Al &m confident Simonés wealth of experienc:

serve him well in his new role. o

Expressions of interest for the vacant position of Magistrate were set down to
close on Friday, 25 May 2007. A sworn statement of Ms Lisa Hutton and
taken into evidence by this Committee described the process which then
followed (Hutton, Statutory Declaration 1 2008, 2):
Once the applications were received, the process of reviewing each applicant
to determine their background, experience and suitability for the position
commenced. This activity was undertaken by Chief Magistrate Arnold
SHOTT and I. This was carried out to provide the Attorney-General with a list
of suitable applicants from which he could choose a Magistrate. He was not
obliged to follow our recommendation, this was simply to assist him in making
a choice. He could also have chosen a person who had not responded to the
EOI if he wished. At the time, Mr SHOTT was overseas in Austria and
therefore our communication about creating the final list was conducted by

phone, facsimile and electronic mail.

Given that the appointmenttothe vacantMa gi st r at enassadvprtised, t i o n
and was also subject to a short-listing process managed by the Secretary for
the Department of Justice, Mr Kons &uggestion that an appointment of Mr

Cooper would be subject to criticism, referred to above, is difficult to support.
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Presumabl y, gi ven that Mr Konsd® prior app
from perceptions of a failure of proper process, in a situation where an open
and arms-length short-listing process was followed (however limited), such
criticism would be patently baseless. Criticism in such circumstances would
not only be relatively easy to confound, but rightly regarded with some
suspicion. The only concession to criticism of this nature might be the fact
that the process adopted by Attorney-General Kons did not comply with the
process developed by former Attorney-General Hon Dr Peter Patmore.
Nevertheless, it is of relevance that this Committee notes the testimony given
by Mr Kons himself in which he stated in another context that (Kons,
Transcript of Evidence 2008, 28):
Mr KONS - Personally, | think that someone in a very senior position such as
that gets paid the big bucks to cope with pressure that may be applied to
them and that is why they get paid the big money to make independent

decisions and to stand up to people who they think are bullying them.

Committee Comment

It is understandable that an elected Minister of the Crown should have

regard to the political implications of any given Ministerial decision. In

thisr espect, Mr Steven Kons MPG6s sensitiv
perhaps unremarkable, if misconstrued. However, the forthright way in

which the same, essentially political, considerations were used by Ms

Hornsey as the major justification for her advice to Mr Kons not to

proceed with the appointment of Mr Cooper later in this process, is of
someconcern to this Commi ttee. As Ms
testi mony before this Committee, she fo

appoi ntwoddrhave beén politically controversialo .

It I's remarkable to this Committee that
servant should see it as their proper role to colour the advice they give
to Ministers based primarily on political considerations. This
Committee accepts that a departmental Secretary can uphold, promote
and comply with the State Service Principles at s 7 of the State Service

Act 2000, and at the same time provide advice to ministers based on
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political considerations, such as the perception of cronyism. However,
it is also possible that in doing so, at some point, a Departmental
Secretary may cross the line between informed apolitical advice, and

purely partisan sensitivity.

Ms Hornsey stated ilbelievesl [Mr@ooperflveaaad e t hat ;
meritorious candidateo , a n dl think thet three Bandidates [on the
shortlist] were equally worthyo (Hornsey 2008, 15). However, such
process-oriented considerations did not prevent Ms Hornsey from
proffering advice, principally based on admittedly political
considerations, to the then Attorney-General, and her own Minister the
then Premier, as was revealed in the following extract of testimony
(MAGIS):

CHAIR - Had you made the former Premier aware of any of these

considerations of yours, or concerns of yours, regarding the

appointment of Simon Cooper?

Ms HORNSEY - Yes, | did. When | first learned that Simon Cooper
was a candidate at some time after that | raised it confidentially with
the Premier.

CHAIR - That was only when you learned he was a candidate?

Ms HORNSEY - Yes.

CHAIR - In what context did you raise that with the Premier?

Ms HORNSEY - In the context of the same argument that | presented
to the Attorney and to Lisa - that it would be seen as a highly political
appointment. | was aware that Mr Willee wanted to go sooner rather
than later and that whoever was appointed had to be available
immediately. My view was that Mr Cooper was not available

immediately because he was in two very critical positions at that time.
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This Committee notes that all Ministers are well served by Ministerial
office staff, none of whom are bound by the State Service Act 2000.
This Committee accepts that it is the proper role and function of such
staff to provide politically-informed advice to Ministers. However, the
suggestion that the then de facto Head of the State Service could be
given the; fimprimaturo o f t he then Pn apareetly
politically partial, and administratively irregular manner is of some
concern to this Committee. It suggests that the objects of the State
Service Act 2000 may have been circumvented in a manner that was
not envisaged by the Parliament. The Committee is also concerned by
the suggestion, implicitinMsHor ns ey 6 s dtestmony that tha
Premier might in some way, have the power to dispense with statutory
obligations placed on senior public servants. Such a suggestion is
indeed, in the words of one witness before this Committee; firoublingo
(Cooper, Transcript of Evidence 2008, 22).

Available evidence indicates that, once the final 25 expressions of interest had
been received by the Department of Justice, a list of the candidates was
produced. It is clear from the relevant files held by the Department of Justice
that this bare list was emailed to the Chief Magistrate while he was on leave in
Europe. The Chief Magistrate was also provided with the statutory eligibility
requirement for appointment as a Magistrate. It is therefore clear to this
Committee that both the Chief Magistrate and the Secretary for the
Department of Justice were fully seized of the nature of the relevant
considerations relating to the short-listing process. It is also clear from the
evidence that a small number of telephone calls were made between the
Chief Magistrate and the Secretary of the Department of Justice as to certain
limited matters of detail on the basis of the list (Hutton, Statutory Declaration 2
2008, 50-65).

Other than this, somewhat perfunctory, reference to available evidence the
Chief Magistrate appears to have had little further information, or additional
processes to hand, to assist him in selecting his suggested short-lists for
appointment to the Magistracy while overseas on leave. Ms Hutton indicated
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in two emails to Mr Shott that she had undertaken some functional inquiries
relating to a small number of applicants (Hutton, Statutory Declaration 2 2008,
50-54). In sworn evidence at a public hearing of the Committee Ms Hutton
made the following comments (Hutton, Transcript of Evidence 2008, 20):
Mr Shott at the time was somewhere in southern Germany, | understand. He
had copies of the expressions of interest from those candidates that we were
giving serious consideration to, which was probably two thirds or so of those

who submitted an expression of interest.

June 2007

On Monday, 4 June 2007, on the basis of the above, somewhat passive
assessment, Attorney-General Kons was presented with two short-lists of
three candidates. The principal shortlist of three candidates comprised the
following names; Mr Simon Cooper, Mr Michael Daly and Mr Glenn Hay
(Hutton, Statutory Declaration 1 2008, 2).

The Hansard record of proceedings for the House of Assembly on
Wednesday, 6 June 2007 at 10.37am, indicates that Mr Nick McKim MP
asked a question of the then Premier, Hon Paul Lennon MP relating to a copy

of Mr Cooper 6s | et t Eriday,t2® Match 2007P Thes teitee r

was obtained by Mr McKim pursuant to an application under the Freedom of
Information Act 1991.

In fact, Mr McKim made two Freedom of Information applications for this
document, one to the Department of Premier and Cabinet, and the second to
the RPDC. This Committee notes that Mr Mc Kapphdaton was initially
rejected by the Department of Premier and Cabinet and this decision was
subsequently upheld on internal review. The Secretary for that Department at
this time was Ms Linda Hornsey and she upheld the original decision not to
supply Mr McKim with those documents. Although the Department of Premier
and Cabinet did not release that document, the RPDC did release the

document to Mr McKim.?*

2 Confirmed in a letter to the Committee from Mr Nick McKim, dated 29 January 2009.

dat ed
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The Hansard record of proceedings from the House of Assembly for
Wednesday, 6 June 2007 at 10.59 am, records that Mr McKim MP questioned
then Premier Hon Paul Lennon MP about certain disclosures in the Friday, 23
March 2007 letter that he had previously identified during question time. Mr
Mc Ki mbés oasasfallows:n

Mr McKIM (Question) - Mr Speaker, my question is once again to the
Premier. Premier, can you confirm that in the letter to you from the
Executive Commissioner of the RPDC that | referred to in my previous

question you were further informed that, and | quote:
It was the intention of the former Chairman of the Assessment Panel,
the Honourable Christopher Wright QC, to send to Gunns Limited a
letter detailing deficiencies with Gunns supplementary information
provided to the commission on 16 January 2007. A copy of this letter
is enclosed for your information. It had been intended to send this
letter on 9 March but it was not sent, at the request of the Secretary of

the Department of Premier and Cabinet.

When did the Secretary of your department request that the RPDC not
send the letter to Gunns detailing deficiencies in their supplementary
information, and what form did that request take? Did you know at the time
that the Secretary of your department made that request, and is it
appropriate that she did so?

Given the fact that clearly the secretary of your department knew that the
supplementary information supplied to the RPDC was deficient, is it not a
fact that the secretary made the request that the letter not be sent so that
Gunns could withdraw from the RPDC process before being officially
notified by the RPDC that the supplementary information was deficient? Is
it not now clear that Gunns Limited withdrew from the RPDC process
because it knew that it had failed to provide adequate information that
would enable the RPDC to properly assess the project, and that therefore
the project would have either been rejected or further delays would have
ensued, being the eleventh such delay directly attributable to Gunns'
incompetence? Was not vy o usrunpseeedentedtinéervgniion part

of a set-up to ensure that Gunns could get out of the RPDC process with
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clean hands and move into the sham assessment process, cobbled

together by your Government in direct consultation with Gunns?

The Hansard record of proceedings for the House of Assembly on the

following day, Thursday, 7 June 2007, records that Premier Lennon, at the

instance of then Leader of the Greens Ms Peg Putt MP, provided the following

answer to Mr McKi mds qu,ensofaras irelatdd totMb
Hornsey:

Mr LENNON - Mr Speaker, | thank the honourable member for her question.

It does follow a question that | was asked yesterday by your Deputy

Leader, who was asking me yesterday in his status as acting Leader. | did

undertake to follow the matter up and I can advise the honourable member

who asked the question today that | have had a conversation with the

Secretary of the Department of Premier and Cabinet who confirms that a

conversation did take place which is referred to in the correspondence

sent by the Acting Executive Commissioner of the RPDC, | think dated 23

March but | stand to be corrected on that date, which refers to a draft letter

that was proposed to be sent from the panel head looking at the Gunns

proposal on 9 March. | think that is the reference in the correspondence.

But | think that it is a long bow to draw, to say now that there was some

conspiracy being hatched between the Department of Premier and

Cabinet Secretary and persons inside the RPDC to somehow or other

agree not to send a letter so that Gunns would be able to withdraw from

the RPDC process. It is fanciful to suggest that the Secretary of the

Department of Premier and Cabinet, in having a conversation with the

RPDC, was able to or indeed sought to - because she did not - curtail the

activity of Christopher Wright, chair of the assessment panel, in any way,

shape or form. The decision not to send the letter was his, of course. He

did so, on the advice that | have received, on the request from the RPDC

following a conversation that the Secretary of the Department of Premier

and Cabinet had. | am advised that she indicated nothing more than that

she was prepared to try to assist the RPDC if they wanted her assistance

to get further information. That is what | have been advised and that is

totally plausible as far as | am concerned.

e

previ
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Subsequent events from 9 March and shortly thereafter saw a decision by
Gunns, and by Gunns alone, to withdraw from the RPDC process. As we
have said continually, that was not our preferred course of action. We
wanted the proposal to be dealt with through the RPDC. It was a decision
of Gunns, and Gunns alone. To suggest that there was some conspiracy
being hatched, which you have done through your media statements, the
innuendo in your questions and through the reflections on Ms Hornsey that
you made yesterday in this House through your acting Leader, is fanciful.
To suggest some conspiracy on the part of Ms Hornsey also requires
compliance from persons or person inside the RPDC, and it is just
ridiculous to suggest that. It is wrong, baseless and false, and | totally
reject it. | hold Ms Hornsey in very high regard and | believe the wider
Tasmanian community does as well. She has done an outstanding job
now over a long period of time as Secretary of the Department of Premier

and Cabinet.

This issue also received wide media coverage on Thursday, 7 June 2007. A
representative sample of the media coverage is reproduced at Appendix 14 to
this Report.

Mr Simon Cooperbé ssworn statement indicated that, on the morning of
Thursday, 7 June 2007 while he was on holiday at his family shack, he was
contacted by telephone by Attorney-General Mr Steven Kons MP. Mr
Cooper 6s testi mony regar di ng, dHadee iorr
extensive contemporaneous notes, is as follows (Cooper, Statutory
Declaration 2008, 11):

| had a conversation with Mr KONS and during which he said words similar to;

fl have decided to appoint you as a magistrated .Mr KONS said words similar

t oThe dnly people who know is Pauland I. o I took Paul

the Premier; it could have been no one else in the contextual sense.

Mr Kons made the following concession in a sworn statement and taken into

subsecr

evidence by this Committee, i n r el ati on t o Mr Cooper 6s t

the above telephone call (Kons, Statutory Declaration 2008, 4):
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| do not dispute the suggestion that | may have told Mr COOPER | intended to
appoint him as Magistrate during a phone conversation with him whilst he

was at White Beach.

However, Mr Konso0 in-person testimony to this Committee regarding the
above telephone call is somewhat at variance from his own previous sworn
statement (Kons, Transcript of Evidence 2008, 20):

Mr MARTIN - Did you not tell Cooper on 7 June that he had the job?

Mr KONS - The way | would have told Cooper, and the way | recall it was that
| told him he was in with a very good chance, that there was high
probability that he would get this job. As | said, on his performance and
what | had seen of the work and the way he fronted up to his obligations in
RPDC and RMPAT, he was really good, so | was giving him a highly
flagged invitation that he may be the next magistrate. | did not want him to
go into a job, leave loose ends everywhere by appointing him as a
magistrate and then we would have a planning system in disarray because
the Chairman was involving himself in too many decisions so the planning

system hits a bottleneck.

Given that Mr Kons6sworn statement outlined the reasons why he believed it
was not appropriate to appoint Mr Cooper as a Magistrate, this Committee
sought to ascertain the reasons why Mr Cooper subsequently became the
preferred candidate up to, and including, the morning of Wednesday, 8 August
2007. In the same sworn statement, Mr Kons made the following
observations (Kons, Statutory Declaration 2008, 3):
| do not recall the date, but when it was time to nominate a person to Cabinet
for t he Magi strateds position, I was gett
Premi er 6s MfCOORER was lbabé the nominee. This message
was communicated to me during the meetings | had with the Premier, Mr
LENNON, the Secretary of the Department of Premier and Cabinet (DPAC),
Ms Linda HORNSEY. As | held the position of Deputy Premier at the time, |
had meetings with them every Monday i n t
Cabinet. During the discussions in respect to the Magistrate appointment, |
communicated my concerns about Mr COOPER being the nominee, but it

was clear to me that Mr COOPER was the preferred candidate. | cannot
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provide more specific details of these discussions or the dates and times

when they occurred.

Further, Mr Kons repeated the essence of the above passage at the

conclusion of his sworn statement in the following words (Cooper, Statutory

Declaration 2008, 7):
In conclusion, | would like to say that at no stage was Mr COOPER my
preferred nominee for the position of Magistrate. | initially signed the Cabinet
Minute to nominate him to Cabinet and this was done because of the
messages | received from the Premi
the phone call to shred the nomination of Mr COOPER, | was comfortable
with that course of action. | was subsequently pleased with the nomination
and believed that Mr HAY was a good choice. | believe | was simply doing
what the Premierodos Office required.

Mr Konsé sworn statement does not
Premier Hon Paul L e n mqarson testiidany thd e¢his
Committee was as follows (Lennon, Transcript of Evidence 2008, 11):
CHAIR - ... You said you took little interest because the Attorney was tasked
with that appointment. My question was, did you and Steve Kons
specifically discuss Steve's desire, intention, to appoint Simon Cooper,

given his satisfaction with his high level of credentials.

Mr LENNON - No. He never said to me that he wanted to appoint Simon
Cooper. | did not discuss the matter. | do not know how many times |

have to say this to you.

And again in a later response to a similar question (Lennon, Transcript of
Evidence 2008, 13):

Mr LENNON - | do not know what meetings he is referring to. | did not take

any active interests [sic] in this appointment at all. As | have said

repeatedly, had | wanted to take an interest in it, | simply would have done

so at a Cabinet meeting.

L:\Committees\PSE\rep\PSE.rep.090402.InterimReport Body.ch.008.docx

er 6s Oof f

concur

A

nonos



Select Committee on Public Sector Executive Appointments 90

This Committee notes that Mr Kons confirmed the content of his sworn
statement, during his examinationbytheCommi t t ee wi t hcleaespect t
message from the Premierés Office o6hat Mr
The following passage demonstrates this point (Kons, Transcript of Evidence
2008, 42):

CHAIR - You actually said to the Committee earlier that Mr Lennon never told

you to do anything.

Mr KONS - No.

CHAIR-No n et h e |sestied to bive &ou a clear message however he
chooses i

Mr KONS'T T h & tight.

CHAIR -t h adbe & godd appointment to make.

Mr KONS - Yes. At no time, everything in my portfolio, what | was doing -
can | say that people would say to me that you're not going to do that, but
you get it up to the stage where you think you might have to take up the

fight.

CHAIR - Ok ay , ve yamfunded that you were getting clear messages from

the Premier and from Ms Hornsey that Mr Cooper would be a i

Mr KONS - Clear messages, but not in spoken word or written word.

CHAIR - Not in spoken word?

Mr KONS - No.

CHAIR - So you read their mind?

Mr KONS - Yes. T h & tik& now, | mean, I'm here and | can gauge an

expectation of what you want me to say or what you want me to do. | think

I vé repeated that a number of times. Fr om p ® actohse ldy their
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acceptance oré¢ tellimdn thém, woo gabh presume that the
appointment you're going to make is acceptable. | f | mgang tol 6
appoint Coopéepget amd respomde from you, it

y 0 ne @gainst it. It could mean that you probably accept it.

On the question of whether the Pulp Mill Assessment process was relevant to
the decision to appoint Mr Cooper as a Magistrate, this Committee is in the
difficult position of attempting to reconcile Mr Konso6 sworn statement of
Wednesday, 9 July 2008 with his own in-person testimony before the
Committee at a public hearing on Tuesday, 11 November 2008. Mr Steven
Kons MP& sworn statement indicates that he was getting; fthe clear message
from the Pr &ne[tha Riesnier@ndf Ms diada Hornsey], that Mr
Cooper was to be the nominee (Kons, Statutory Declaration 2008, 3):
Although | cannot confirm the reason why he was preferred as the nominee, |
can only speculate on the matter. My belief is that Mr COOPER made some
comments in his capacity as Acting Executive Commissioner of the RPDC
that placed the government in a potentially difficult position. For example, |
was aware that he sent a letter to the Premier over concerns about the

deficiencies in the Gunns Pulp Mill application.

MrKonsd® sworn statement s h ofallbwdng passage o mp ar e d
from the transcript of Mr Konso in-person testimony (Kons, Transcript of
Evidence 2008, 6):

CHAIR - Thank you. There are matters, Steve, in terms of our getting some
chronology to the process that the committee has investigated with other
witnesses and we will go down a similar path. There are matters related to
the pulp mill approval process. You are well aware of some allegations
that it was the desire of some to get Mr Cooper out of the RPDC process,
therefore the assessment process. It would have been convenient
therefore to appoint him a magistrate. The committee certainly does have
some questions in that area so that we can satisfy ourselves about what

processes might have unfolded for the appointment of a magistrate.

Mr KONS - Well in response to getting Cooper out of the pulp mill process, |

have read articles in the newspapers and seen all the media comments. |
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scratch my head to try to work out where that presumption can come from
because | think it is completely preposterous that something like that can
be concocted by people outside that process. ...

To move him on because of the pulp mill is one of those fantasies that has

overtaken the State that everything revolves around building a pulp mill. |

unfortunately do not think that the centre of the universe is this pulp mill
where others believe it is and within parliament our political opponents.

In addition to his own sworn testimony, Mr Kons o assertion t
t he clear message fromthatt MMreGoepés
nominee, does not appear to be supported by the sworn testimony of former
Premier Hon Paul Lennon before this Committee. In sworn testimony before

this Committee Mr Lennonds a die mever saaro me ahat; he i
wanted to appoint Simon Cooper. | did not discuss the matter. | do not know

how many times | have to say this to you.o Once agaliitreig he
faced with two differing versions of the same matter by two different

witnesses.

Committee Comment

The question of whether Mr Cooper 6s
his expression of interest was processed is central tothisCo mmi t t e e
Order of Reference. The Committee notes that Mr St even Kons
in-person testimony before the Committee on this matter is directly
inconsistent with Mr K @wnspdor sworn statement. Mr Kons, in his
Wednesday, 9 July 2008 statement directly linked Mr Cooper
preferred candidacy for appointment as a Magistrate with his duties at

the RPDC. Despite this, Mr Kons6 Tuesday, 11 November 2008
testimony before the Committee described the same proposition as;

fone of those fantasies that has overtaken the Stateo .

hat I
wWa i i

Comn

dut
0s
MP 6 s

6s

The Committee has formed the view that

issue are mutually exclusive. Clearly both statements cannot be true.
Either one, or both, of the statements must be false. On this basis, the

Committee has concluded t h at Mr Ko ns anrekable aheé n c e

i s
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unsound, and that he cannot reasonably be regarded as a credible

witness.

In order to test whether to preferone or t he other of
the question of whether the Pulp Mill Assessment process was relevant to the
decision to appoint Mr Cooper as a Magistrate, it is relevant to consider the
testimony of other witnesses. The only other witness or statement relevant to
this question is a sworn statement made out by Mr Nigel Burch, former
Electorate Officer for Mr Steven Kons MP. In that statement, which was taken
into evidence by this Committee, Mr Burch made the following observation
(Burch 2007, 1):
On or about April 2007, | recall that the Attorney-General, Mr Steve KONS
indicated to me that he wanted to merge the Resource Management Planning
Appeals Tribunal (RMPAT) and the Resource Planning and Development
Commission (RPDC) and that he wanted to have Mr Simon COOPER, who |
understand to be a lawyer, appointed to oversee both of these areas.
However, Mr KONS stated that the Premier, Mr Paul LENNON did not want
Mr COOPER involved in the running of these departments and that to avoid

this, the Premier wanted him appointed as a Magistrate.

On the question of whether or not Mr Kons had signified to others that Mr
Cooper was in fact his preferred nominee for appointment as a Magistrate, a
sworn statement made out by Ms Lisa Hutton, Secretary for the Department of
Justice indicated t h aAround the 7™ June 2007, | spoke with Mr KONS about
the appointment for the new Magistrate and he informed me that his preferred
appointee was Mr COOPER. {@Hutton, Statutory Declaration 1 2008, 3). It
should also be noted that Ms Hutton made a diary entry, dated Thursday, 7
June 2007, which stated; SKi appoint temp magis (...?) for 6 mths pending
perm appoint of S.C who in meantime will return to RMPAT & review RPDC
structure. @utton, Statutory Declaration 2 2008, 157).

In an undated, unsworn statement, Chief Magistrate Arnold Shott indicated as
follows (Shott 2008, 2):
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On, | believe, either 8 or 9 June, 2007, as a result of a message that | had

received from her, | telephoned Lisa HUTTON. During this telephone call she

indicated to me that it was likely that Simon COOPER may be the Attorney-

General 6s preferred candidate and to this e
in appointment due to his work commitments with the Resource Planning and

Development Commission (RPDC) and Resource Management Planning

Appeal Tribunal (RMPAT). ...

On, | believe, 9 June, 2007, and while still on leave overseas, | telephoned

Roger WILLEE and asked him to defer his retirement date for a period that

would cover the expected delay period.

Committee Comment

There is a remarkable coincidence in timing between the tabling in the

House of Assembly by Mr Nick McKim MP (on Wednesday, 6 June

2007) of Mr C ocb RGOT [etter t&® Bon Keal Lennon
outlining t he deficiencies i n Gunnos
application to the RPDC, and Mr Steven
a decision by him to seek the appointment of Mr Cooper as a

Magi strate. dvhr staténecentp irdicadesthatsMr Kons first

informed him of that decision on Thursday, 7 June 2007. Ms Lisa

Hutton made a diary entry to the same effect on the same date. Chief

Magistrate Arnold Shott indicates that he was advised of this by Ms
Huttonon;i 8 or 9 June, 20070

This Committee has formed the view that, taken together with the

content of Mr Konsd own s wbmes ssatgaetseome n t
he received from the; A Premi er 6sab®@itfi cMro Cooper 6
appointment, there is no coincidence. The evidence strongly suggests

t hat Mr Ko n sad Thiirsdaye T Jursge 200¢ about Mr Cooper

being the preferred nominee as a Magistrate were triggered by the

Wednesday, 6 June 2007 revelations in the House of Assembly

regarding the derailment of the RPDC Pulp Mill Assessment process.
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Mr Simon Cooper testified that, on Tuesday, 12 June 2007, he attended a
private dinner with Attorney-General Mr Steven Kons MP and one other
person. At the conclusion of the meal, and after the only other guest had
excused themself, on the basis of his extensive contemporaneous notes Mr
Cooper stated that (Cooper, Statutory Declaration 2008, 12):
I had a conversation with him in relation
initiated the conversation, | did not. During that conversation he said words to
the effledton®ft; want to trash the Commission
delay your appointment as a magistrate. | will ask (Roger) WILLEE if he is
prepared to stay on and if not | will appoint a temporary Magistrate,0... From
the conversation | had with him | was in no doubt that my appointment was
going ahead but that he required a smooth transition for the RPDC and
RMPAT.

Mr Konsé sworn statement i n relation to hi
this meal was that (Kons, Statutory Declaration 2008, 4):

After that meal ... | had a discussion with Mr COOPER about the vacancy. |

donot theesxaatlcodnversation that I had with him, but | may have

indicated to him that he had a good chance of being appointed and told him to

@et ready. 6

Mr Gary Hill, former Ministerial Head of Office for Mr Steven Kons MP made
out a sworn statement which has been taken into evidence by this Committee.
Accor di n gssworn skatemerti(Hilll2@08, 3):
As a result of the conversations and meetings with Steve KONS on
[Wednesday, 9 April 2008] and the previous day in relation to the magistrates
appointment issue, | became aware through KONS that he did infact [sic]
have dinner with Simon COOPER. He had a conversation with COOPER
after dinner that night whilst walking away from the restaurant, about

COOPER being appointed as a magistrate.

I n an emai l message to Chplas df attdekg i shdat e S
dated Wednesday, 13 June 2007 at 3.28pm, the Secretary for the Department

of Justice, Ms Lisa Hutton outlined the need for Magistrate Roger Willee to
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seek an extension of his intended retirement from the Executive Council until
mid-August (Hutton, Statutory Declaration 2 2008, 60).

In a letter dated Thursday, 14 June 2007, Magistrate Roger Willee requested

that Attorney-General Kons seek from the Executive Council an extension of

Mr Willeebs retirement date from Monday,

2007 (Hutton, Statutory Declaration 2 2008, 35).

In a letter dated Thursday, 14 June 2007, the Secretary for the Department of
Justice, Ms Lisa Hutton advised all applicants for the Magistrates position that;
fa decision on the appointment is expected to be delayed for approximately
two monthso (Hutton, Statutory Declaration 2 2008, 34). The reason for the
delay was elucidated as follows by Ms Hutton when she appeared before the
Committee to testify in person (Hutton, Transcript of Evidence 2008, 21):

As | think is known, the original intention was for Mr Simon Cooper to be

appointed as magistrate. But at the time Mr Cooper was doing not one but

two jobs for government, both o f whi ch wer epodftlicareas. n Mr
He was doing some particular review work in relation to the planning system.
So there was a question of availability ...

On Friday, 15 June 2007, Ms Linda Hornsey wrote a letter to Ms Peg Putt MP,

Leader of the Tasmanian Greens in which she indicated that she wr o tte ; A

express my personal disappointment that you have chosen to damage my
integrity in a very public way. 0 This |l etter was |

received wide coverage. A selection of relevant media reports is reproduced
at Appendix 15 to this Report. This Committee notes the degree to which Ms
Hornsey chose to personalise this matter at this time. In testimony before this
Committee Ms Hornsey made it clear that she believed that this was an
unprecedented attack on her integrity and confirmed that it has left a lasting
negative impression on her career. The Committee further notes that,
according to Media reports, Ms Hornsey characterised events of this period of

time as having; fdamaged her integritya

eaked

2

t
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On Monday, 25 June 2007, an Executive Council Minute was formally
executed extending the retirement date of Magistrate Roger Willee from
Monday, 2 July 2007 to Monday, 27 August 2007 (Hutton, Statutory
Declaration 2 2008, 36).

August 2007

On Tuesday, 7 August 2007, Ms Lisa Hutton prepared a Cabinet Minute and
Cabinet Briefing documents for the attention of then Attorney-General, Mr
Steven Kons MP (Hutton, Statutory Declaration 2 2008, 66-70). These
documents comprised the first unsigned recommendation from the Attorney-
General to Cabinet (the First Cabinet Brief), for the appointment of Mr Simon
Cooper as a Magistrate to replace Mr Roger Willee.

On Ms Hutt on 6 st 4ilfpston Tuedday,0 7 August 2007, the

documents were sent by her assistant Mr Brett Charlton, via a high-

importance email to Ms Michelle Lowe (a Department of Justice liaison officer

with Attorney-Ge n e r a | Konds MHuttonsStatutory Rekclaratidn® i c e

2008, 66). At 4. 28pm Ms Lowe f emaivéorMse d Mr C
Stephanie Shadbolt, who was t h e n Mr St ev e Burnik-basexl MPO s
Electorate Officer, requesting that the documents be signed by the Attorney-

General and faxed back to Hobart the next morning (Hutton, Statutory

Declaration 2 2008, 67).

Ms Shadbo | t 6 s statement, maken into evidence by this Committee, was
that (Shadbolt 2008, 3):
| received the [the First Cabinet Brief] on my email, acknowledged receipt and
printed it off. | left it on my desk to enable me to give it to Mr KONS when he
first arrived in the office the following morning. ... The following Morning |
handed this document to Mr KONS, | am unsure what time he arrived but it

would have been some where between 8.30am and 10 am.

At 8.54am on Wednesday, 8 August 2007, Mr Brett Charlton emailed Ms
Mi chel l e Lowe a copy of Mr Si (Hoton, Cooper O
Statutory Declaration 2 2008, 71).
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Ms

S h ag bworh tstatement contains the following account of what

happened next (Shadbolt 2008, 3):

Mr

| recall seeing Mr KONS with the [First Cabinet Brief] near the desks in the
open plan area. He was obviously discussing the document with Nigel
BURCH. Whilst | did not see Mr KONS sign the document he did have a pen
out and was going through it. | took no notice of the discussions being had by
Mr KONS and Nigel BURCH.

Ni gel B u r ateméntssunamarsed rihe svents of that morning in

the following terms (Burch 2007, 3):

Mr

During August 2007 | recall Mr KONS showed me a Cabinet Minute in the
main office area which had been prepared under his hand. My understanding
was that the minute had been prepared for Mr KONS by his department at the
behest of someone at DPAC. The subject of that minute related to the

appointment of Mr Simon COOPER as the next Magistrate.

On being shown that document | saw that he had already signed the minute.
| told Mr KONS that he would be crazy to sign a document saying the
appointment was his choice, especially after he had been aware that the
appointment was due to the Premier wanting to remove Mr COOPER from
any role in planning. | told him if he signed the document as it was, he would
be agreeing that the appointment was his choice, when he had told me that
he was actually making the appointment under instruction. After | told him
that, he made a hand written amendment to the document, effectively saying
that the appointment was approved based on the advice of his department,

rather than by any direct selection made by himself.

Kons6 sworn statement r Ferdt @abinen Brieft o

recommending the appointment of Mr Cooper was as follows (Kons, Statutory
Declaration 2008, 4):

After examining the [First Cabinet Brief], | spoke with Mr Nigel BURCH, who
was also employed in my Burnie Office as an Electoral Officer. As a result of
my discussions with him, | placed a notation on the Cabinet Minute to the
effect that although | was prepared to sign the document as nominating Mr

COOPER as Magistrate, this was done on the advice of my department.

t

he
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Ms H o r ntes@nyldysto this Committee on the question of her prior
knowl edge of Mr Konsd intention to
Magistrate was as follows (Hornsey 2008, 11):

CHAIR - Linda, when did you first then learn that Mr Cooper was the

recommended choice of the Attorney for the appointment of magistrate?

Ms HORNSEY - During another conversation with Lisa Hutton, when she told
me that the Attorney had asked for a cabinet minute to be drafted

appointing Simon Cooper.

CHAIR - Again, was that a communication that Lisa volunteered to you
because of your involvement with regard to the preparation of matters to
go before Cabinet?

Ms HORNSEY - Absolutely.

Ms Hornsey further testified about a somewhat earlier disclosure by her to
Hon Paul Lennon regarding Mr Coo
appointment of a Magistrate before this Committee in the following terms
(Hornsey 2008, 11):
CHAIR - Had you made the former Premier aware of any of these
considerations of yours, or concerns of yours, regarding the appointment

of Simon Cooper?

Ms HORNSEY - Yes, | did. When | first learned that Simon Cooper was a

candidate at some time after that | raised it confidentially with the Premier.

CHAIR - That was only when you learned he was a candidate?

Ms HORNSEY - Yes.

Committee Comment

recomme

per 6s C

The Committee not es swomatdstimiig onHsr ns ey 6s

matter is inconsistent with the sworn evidence of Hon Steven Kons MP.
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Ms Hornsey testifiedt hat she had no knowl edge

to appoint Mr Cooper as a Magistrate until Ms Hutton had been

requested to draft the relevant Cabinet Brief. Mr Kons has testified that

prior to the formal appointment pr ocess he wasclegretti ng
t hat

message from the Premieros Offi

nominee. This message was communicated to [Mr Kons] during the
meetings ... with the Premier, ... [and] ... Ms Linda HORNSEY. df Mr
K o n dedision to appoint, or not appoint, Mr Cooper as a Magistrate
was, as was Mr Kons 6 s wo rimsoneessyt related moyhjs
involvement in the Pulp Mill Assessment process it would clearly have

been inappropriate.

Ms S h a dslwarr stat@msent then continued as follows (Shadbolt 2008, 3):
Around this time | received a phone call on my work number from Michelle
LOWE. She told me to tell Mr KONS to hold off or hold fire or words similar
on the [First Cabinet Brief] and that he would receive a phone call from Linda
HORNSEY, the secretary of the Department of Premier and Cabinet.

I informed Mr KONS of this; Nigel BURCH was present at that time and would
have heard this.

Almost immediately after this Mr KONS received a phone call in his private

office.

Telephone records indicate that Attorney-General Kons received a telephone
call on his mobile telephone on the morning of Wednesday, 8 August 2007,
from Ms Hornseyds | andline. (Tasmdnia
Police 2008, 10).

Mr Kons & s wo relatingstd tizat telepreme tcall was as follows (Kons,
Statutory Declaration 2008, 5):
The conversation, who | believe may have been with Ms HORNSEY, related
to the nomination of Mr COOPER. All | can recall about the conversation was

s he sslareddto .n I do not recalll any of

ce

cal

t

he

of

1

det a
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but | was pleased because of the reasons | stated earlier in this statutory

declaration. | cannot recall discussing who the nomination would be.

The testimony of Ms Hornsey before this Committee relevant to the 10.10am

telephone call was as follows (Hornsey 2008, 9):

Mr MARTIN - We will probably move now on to August. Mr Cooper was
chosen by the Attorney-General to be appointed to the magistrate's
position and it has been suggested that you made a phone call and told Mr
Kons to not proceed with that, that you did not consider it appropriate and

to shred the document. Is that correct?
Ms HORNSEY - | phoned the Attorney on that day and | advised him that it
was not an appropriate appointment and | advised him. | said, 'lIf you are

prepared to take my advice, my advice would be to shred the document'.

Mr MARTIN - And Mr Kons agreed with that? He did not have a problem?
Did he argue or put up a fight?

Ms HORNSEY - We had a discussion about the pros and cons of that
appointment.

Mr MARTIN - What was the reason for your decision to ask him not to

proceed with the Cooper appointment?

Ms HORNSEY - Two reasons: it would have been politically controversial.

For mer Premier, Hon Paul Lennonds testi
Ms Hornseyods t el ephorflennanalrahscript@f EdMdenc& o n s
2008, 11):

At a point in that process Ms Hornsey contacted the Attorney-General and
offered her opinion. She did not do that at my request, if that is what you are

asking me.

At 10.12am on Wednesday, 8 August 2007, Ms Lowe sent an email to Ms
Hutton entitled; fiCabinet Briefo wh i ¢ h(HuwtdnaStawtry Declaration 2
2008, 80):
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Mi ght be too | ate to stop him signing that
it. He was on the phone with the door closed and Cabinet Brief in hand when

| spoke to Steph.

Telephone records indicate that then Attorney-Ge ner al Kons6 telephc
from Ms Hornsey terminated at 10:14:55am on Wednesday, 8 August 2007

(Tasmania Police 2008, 10). Almost immediately, Mr Kons emerged from his

office, walked to the office shredder and shredded the Cabinet documents

recommending the appointment of Mr Cooper. Mr Kons was then heard to

say words Wedlnli | talma tt dos(Shadhott 2008, 4),eand (Burch

2007, 2).

Mr Konsd® sworn st adsareddimgtof the edcantent was as o t

follows (Kons, Statutory Declaration 2008, 5):
After the phone conversation was terminated, | took the Cabinet Minute
relating to Mr COOPER to the office shredder and shredded it. The reason |
did this was because | was told to and | knew one would be prepared. The
reason why | shredded the COOPER document was not for any sinister
reason, it was simply because | did not want two documents circulated with
two different names, as this may have created confusion about who was to be
nominated to Cabinet. | have no recollection of any discussion about the
nomination of Glenn HAY or when | signed those documents relating to his
appointment. However, | was very pleased with that choice as he would have

been my original preferred candidate.

The Committee notes that the Hansard record of proceedings in the House of
Assembly for 6.00pm on Wednesday, 9 April 2008, on the adjournment
contains some remarks by Mr Steven Kons MP relating to his resignation as
Deputy Premier and Attorney-General. In those remarks Mr Kons made the
following statement:
| reiterate that at no stage of my decision to recommend Glenn Hay to be
appointed as a magistrate was | instructed by the Premier or the Premier's
office not to recommend Simon Cooper, nor was | pressured by the former
Secretary of the Department of Premier and Cabinet, Linda Hornsey.

The decision to take Mr Hay's name to Cabinet was mine and mine alone.
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In response to a question about the above comments, by the Chair of this
Committee, Mr Kons made the following observation at a public hearing:

Mr KONS - There is a difference between being instructed and having the

ability to follow that instruction or not. | was never curtailed or put on

notice that if you do not do this the consequences are there. The option

was always mine.

The Committee notes that Mr Kons 6 response
consideration of the question as to whether or not h e  w @ressured by the

former Secretary of the Department of Premier and Cabinet, Linda Hornsey. 0

At 10.21am on Wednesday, 8 August 2007, Ms Hutton repliedtoMs L owe 6 s

email entitled; fRe: Cabinet Briefo wi t h t h gHuttorgp IStatatevyi n g
Declaration 2 2008, 79):
Thanks Michelle 7 | 6ve got Brett poised ready
becomes necessary!
At 10.25am on Wednesday, 8 August 2007, Ms Lowe sent an email to Ms
Hutton which stated (Hutton, Statutory Declaration 2 2008, 80):
Steph just rang ... the Brief has been shredded!
At 10.25am on Wednesday, 8 August 2007, Ms Hutt on repl i ed

email (Hutton, Statutory Declaration 2 2008, 80):
Tal

The question, therefore, arises as to whom it was who actually made the
decision, and issued the instruction, to issue fresh documentation for the
recommended appointment of Mr Hay as a Magistrate. On this question the
responsible officer, the Secretary for the Department of Justice, Ms Lisa
Hutton is regrettably vague. In a sworn statement received into evidence by
this Committee, Ms Hutton stated (Hutton, Statutory Declaration 2 2008, 4):
With regards to the change from COOPER to HAY; | did not initiate the

change and reiterated that | have no independent recollection of who
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contacted me about stopping the COOPER document and making a change
to appoint HAY. However, there were only a small number of people that
could have been responsible. They were the Premier Mr LENNON, Norm
ANDREWS, the Attorney-General and Linda HORNSEY. It was unlikely to
have been ANDREWS; the Premier rarely contacted me direct, therefore that
proposition is highly unlikely. Linda HORNSEY was the most likely person
with the Attorney-General being less likely. I think the change may have been
made due to a perception of cronyism but | am unable to attribute this reason

to any particular person.

In sworn evidence given before this Committee at a public hearing Ms Hutton
made the following, equally ambiguous observation (Hutton, Transcript of
Evidence 2008, 24):
| believe on the day that the change was communicated to me | had a
discussion, | had a telephone conversation | think with Linda Hornsey, as
Secretary of the Department of Premier and Cabinet but | could not tell you
whether it was before or after | became aware that the Attorney had changed

his mind.

At the same public hearing Ms Hutton also made the following, contribution
(Hutton, Transcript of Evidence 2008, 28):
Mr MARTIN 7 Who asked you to prepare a new cabinet brief appointing Mr
Hay?

Ms HUTTON 1 | believe it was the Attorney who said to me that the appointee
was to be Glenn Hay but | do not recall how exactly that was
communicated. It was obviously communicated in a way that | knew that it

needed to be done but | am not certain how the message was delivered

Later in the same public hearing, Ms Hutton added to the C
understanding of this point at some length (Hutton, Transcript of Evidence
2008, 33-38). That passage of Ms Huttonds test.i
attention of the careful reader, and is included at Appendix 13. Consider the

following exchange (Hutton, Transcript of Evidence 2008, 33):
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CHAIR - So what would cause your office to prepare a replacement
document when you had not yet been advised that the shredded one was

no longer live?

Ms HUTTON - Oh well, the shredding is a bit incidental really. It might have
been shredded or not shredded. It was not the shredding that was the
decision-making process. The decision-making process was that the
Attorney had changed his view about whom he was going to recommend
for appointment.

CHAIR - How did you become aware of him changing his view?
Ms HUTTON - That is what | do not recall with any clarity whether it was him

who told me. | suspect it was, but again this would have been a telephone

conversation so there is no documentary record of it.

The Chair again attempted to obtain a direct answer to this fundamental
guestion from Ms Hutton in the following exchange (Hutton, Transcript of
Evidence 2008, 35):

CHAIR - You have indicated that Michelle Lowe advised you by e-mail that
the document had been shredded. You have indicated that that was on
8 August.

Ms HUTTON - Yes.

CHAIR - When was the second document - the recommendation for Mr Hay -

prepared?

Ms HUTTON - Somewhat earlier than that, on 8 August, | think.

CHAIR - Same day, earlier than the Michelle Lowe e-mail to you?

Ms HUTTON - Yes.

The Chairdés next attempt to ascertain from

had the following outcome (Hutton, Transcript of Evidence 2008, 36):
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CHAIR - But he was in the Burnie office on the 8th, hence the shredding of
the document on that day. Why would the Glenn Hay recommendation

have been prepared before this shredding by the Attorney?

Ms HUTTON - | think | have tried to explain to you that the shredding is a bit
irrelevant. The relevant point was when the Attorney changed his mind.
Obviously the Attorney had changed his mind about whom he wished to
recommend for appointment and either had directed me accordingly or
had sent a message via somebody else that he had changed his mind.
That is the point | cannot recall with clarity. Therefore, the second set of
documents was prepared. We did not have a lot of time to lose on it, if you
like, because we were about to hit the cabinet deadline. The shredding

was just a colourful detail afterwards, as far as | was concerned.

CHAIR - So clearly then in the public domain, | think the interpretation has
been, the Attorney had not made any decision about not proceeding with
Mr Cooper until he received a telephone call, then subsequently he
shredded the document almost instantaneously at the conclusion of that
telephone call. So clearly you are advising the committee that the
Attorney had already made his mind up that Mr Cooper would not be
appointed magistrate, before the alleged telephone conversation and
before the shredding. And as incidental as you may think this shredding
is, it is a matter of the public record that that was almost instantaneous

after Mr Kons took an alleged telephone call.

Ms HUTTON - | see where you are going with that but I certainly did not
prepare the second set of documents on my own account. | was preparing
them as a result of being advised either directly or indirectly by the
Attorney that he had changed his mind. If | had realised that you were
going to be so interested in forensic detail | might have tried to get
together as many of the details and times as | could, but that has not really
been my focus. Nor did | expect that it would be the focus of the

committee.
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Shortly after the above extract, the Chair sought to clarif
testimony regarding the central question actually was. This is reproduced in
the following exchange (Hutton, Transcript of Evidence 2008, 37):
CHAIR - How can you advise the committee of the precise process by which
you became aware that the Attorney had changed his mind? You have
indicated that you are not sure whether it was a telephone call or whether

somebody else told you or whether it was the Attorney himself.

Ms HUTTON - That is true. | cannot.

CHAIR - How can it be so that you can actually advise the committee of the
precision of that communication that the Attorney was not going to

proceed with Simon Cooper's appointment?

Ms HUTTON - | cannot.

In further evidence before this Committee Ms Hutton was no clearer than
indicating it was; thighly likelyd0 t o have been Ms Linda Horn
the relevant instruction. In light of all the electronic evidence, this could only
have occurred before Ms Hornselyfughert el epho
evidence before this Committee Ms Linda Hornsey, was equally adamant that

she did not issue the relevant instruction to Ms Hutton.

Committee Comment

The source and timing of the instruction to Ms Lisa Hutton, Secretary

for the Department of Justice, to prepare replacement documentation in

the name of Mr Hay is a central fact around which much turns. The

evidence of Ms Hutton on this point can be most appropriately

characterised as evasive, inconsistent and incoherent. Further, for

reasons that wil become apparent bel ow, Ms Hut t
indicative of a witness who is reluctant to tell the whole story. This

Commi ttee believes the evidence suggest
at this stage of her testimony was to endeavour to protect a third

person.
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The Committee has reluctantly arrived at the conclusion that Ms Hutton

is an unreliable witness on this point.

In a sworn statement made out by Mr Norman Andrews (formerly Head of
Ministerial Office for Attorney-General Mr Steven Kons MP), which was taken
into evidence by this Committee contains the following passage (Andrews
2008, 3):
| cannot recall how | became aware that there had been a change from
appointing COOPER as a Magistrate to appointing HAY. | do not know who
actually made the decision to change the proposed appointment from
COOPER to HAY but obviously the Attorney-General signed off on it. | had

no involvement in the decision to change the appointment.

The only other withesses who could potentially give first-hand evidence about
the issuing of an instruction to prepare replacement Cabinet documentation in
the name of Mr Hay, are former Attorney-General Mr Steven Kons MP and Ms
Linda Hornsey. As r e c or themdentadiatng ® the
shredding of the document included the following passage (Kons, Statutory
Declaration 2008, 5):

I have no recollection of any discussion about the nomination of Glenn HAY

or when | signed those documents relating to his appointment. However, |

was very pleased with that choice as he would have been my original

preferred candidate.

In evidence to the Committee in-person Mr Kons provided the following
account of this matter (Kons, Transcript of Evidence 2008, 38):
CHAIR - ... When was it then that subsequently you put forward another

recommendation - that of Mr Hay?

Mr KONS - | think it was that day.

CHAIR - The same day?

Mr KONS - Yes.

Mr

Kons
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CHAIR - It is your recommendation?

Mr KONS - Yes.

CHAIR - How did you go about that?

Mr KONS - | communicated it to my secretary, | believe.

CHAIR - To Ms Hutton?

Mr KONS - Yes, or she rang me, | am not too sure of that process. The
name was changed, the document was changed slightly. Mr Hay's name
was replaced.

CHAIR - | think it might be reasonably significant if we can determine whether
it was she who phoned you or you that phoned her bearing in mind here it
is you dealing with a judicial appointment, you negotiating with your
department and yet Ms Hornsey intervenes.

Mr KONS - | would have to chase up my phone records to see whether it was
me ringing Lisa or Lisa ringing me and | don't know. What did Lisa say to
you?

CHAIR - I do not have it in front of me but let us construct this.

Mr KONS -L o o k , trkcallc bam &ot going to say something that could be

wrong.

At a later stage in his public hear i ng, Mr KonsO® acc

paperwork was as follows (Kons, Transcript of Evidence 2008, 38):

CHAIR - Following the shredding of the document, did you ask for

replacement paperwork to be sent to you?

Mr KONS - It would have been communicated and replacement paperwork

would have come up.
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CHAIR - Did you ask for it?

Mr KONS-As | s atiralnembér witether brang Lisa or Lisa rang me.

CHAIR-1 t dtomateemwdo rang whom but did you ask for it to be provided
to you?

Mr KONS - If there is nothing there you presume that whether | asked for it or
it was sent up the communication would have gone back to my secretary
that the previ ous d o c u nmgomg to beaused, @ new nominee was
going to be appointed so the stuff would be sent; the new paperwork
would be sent.

CHAIR-But v deuided that Glenn Hay is going to be the nominee.

Mr KONS - Yes.

CHAIR - That being the case i

Mr KONS - | would have communicated that, but | am saying whether | rang
Lisa up to say Glenn Hay or Lisa rang me up to say what's going on, one
of us would have rung the other up and communicated that the new
appointment would be Mr Hay.

CHAIR - Itis conceivable is nt ibthat she would have only rang you i

Mr KONS - If someone else told her, yes.

CHAIR - if somebody had told her that you had shredded the document?

Mr KONS - Yes.

CHAIR - Otherwise it is conceivable that you would have phoned her.

Mr KONS - Yes very conceivable. Factual actually.
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Police files conclusively show that there was no telephone call between Mr
Kons and Ms Hutton, between 10.10am and 2.17pm on Wednesday, 8 August
2007. Neither is there any record of an email message for the same period of
time between Mr Kons and Ms Hutton. Similarly, there is no record of any
email or telephone communication between Ms Hutton and Ms Hornsey
between 10.10am and 2.17pm on Wednesday, 8 August 2007. On this basis,
the Committee has formed the view that the instruction to prepare the
replacement documentation is unlikely to have emanated from Mr Kons. On
balance therefore, it appears that Mr Konsé most reliable testimony on this
guestion was that he has; o recollection of any discussion about the

nomination of Glenn HAYO .

Other than Ms Hutton herself, the only witness before this Committee who has
provided any evidence that they participated in a conversation with Ms Hutton
about the Cooper/Hay appointment documentation was Ms Linda Hornsey.
Ms Hornseyo6s sworn t elsdansem200813Wwas as
CHAIR - Linda, when did you become aware, or did you become aware, that

the Department of Justice had issued Cabinet briefing paperwork relating

to the appointment of Mr Cooper?

Ms HORNSEY - The same day | called the Attorney.

CHAIR - Which would have been 8 August 2007?

Ms HORNSEY - Yes.

CHAIR - How did you become aware of the existence of that paperwork?

Ms HORNSEY - Lisa Hutton called me.

It appears likely then, based on all of the available evidence before the

f

ol

oW

Committee t hat , prior to Ms Ho r atienewith she t el epho

Attorney-General, Ms Hutton had a conversation with Ms Hornsey. After this

conversation, and before the Cooper recommendation was shredded by Mr
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Kons, Ms Hutton began preparing the replacement documentation

recommending the appointment of Mr Hay.

On balance therefore, it could reasonably be inferred that the replacement
documentation was prepared on the instructions of Ms Hornsey and not Mr
Kons. Regrettably the testimony of Ms Hornsey relevant to testing such an

inference does not add any greater clarity to the matter (Hornsey 2008, 17):
CHAIR - How might it be that Lisa Hutton, the secretary of the Department of
Justice, knew that a fresh Cabinet briefing relating to Mr Hay was required

even before your telephone call to Mr Kons?

Ms HORNSEY - | do not know the answer to that.

Having ascertained a point at which some of the testimony of withesses
converges with an objective fact, the Committee is almost immediately faced
with yet another inconsistency.

It is clear from the fact of the replacement Cabinet documentation that only

one person was intended to be recommended to Cabinet by the Attorney-

General. However, Ms HornseyO0s sworn testwasm®ny

follows (Hornsey 2008, 12):
CHAIR - Okay, we will do that at some later stage. Linda, back to the matters
related to specifically when the Attorney had made his choice, as it were,
did you and/or the former Premier have any communication with the
Attorney prior to him indicating to some people that it was his choice that

Mr Cooper be appointed?

Ms HORNSEY - Yes, during one of my discussions with Lisa Hutton | had
suggested that a sensible way of handling the appointment of the
magistrate, which | should point out is a Governor-in-Council appointment
and it goes through the Cabinet first. Legitimately it is an opportunity for
Cabinet to make a decision and then to advise the Governor in Council of
that appointment. | felt that because there were three appointable people

perhaps those three names should be put before Cabinet. | believe that

t
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Lisa Hutton had that conversation with the Attorney. | requested her to

have that conversation with the Attorney.

Ms Hornseyds assert i camovel sugdgestios ltoeMs iigade s uc h
Hutton directtyc ont r adi ct s Ms Hut twhich&Gtated{Hutton,n st at er
Statutory Declaration 2 2008, 4):

| believe that about the time that the COOPER documents were prepared |

would have had discussions with Linda HORNSEY regarding the pending

vacancies at the RPDC and RMPAT. DPAC had a strong interest in those

positions and that would have been the reason for the contact. By necessity

the issue of COOPEROGS ©pr opostewouldalayeoi nt ment

arisen in my discussions as his appointment was to directly cause those

vacancies. | do not recall Linda HORNSEY expressing any view over

COOPERO®S app o iMagistmaeother ethan indhe context of filling the

pending vacancies his appointment would create.

Ms Hornsey further testified that she provided her advice to put three names

before Cabinet directly to then Attorney-General Mr Steven Kons MP
(Hornsey 2008, 12):

CHAIR - | think that probably brings us to the matter of the discontinuance of

a process to go ahead with the appointment of Mr Cooper. You have

indicated in answer to questions from Terry that you did phone the

Attorney on 8 August 2007 and suggested to him that the document

recommending Simon Cooper be shredded. Did that communication, by

you to the Attorney, constitute the change of decision? Were you

suggesting to the Attorney that that appointment ought not proceed?

Ms HORNSEY - My advice to the Attorney was still that the three suitable

candidates go by way of recommendation to Cabinet.

CHAIR - So why was it then that you suggested strongly to the Attorney that

he shred the document recommending Mr Cooper?

Ms HORNSEY - Because | believed that he was agreeing to my suggestion

that more than one name go before the Cabinet.
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Onthispoint , Mr Kons & t e sQomnmiteawas ds éolloos(onst hi s
Transcript of Evidence 2008, 43):

CHAIR - Okay. Following the call from or at the same time you had the
telephone conversation with Linda Hornsey, did she suggest to you who

your next recommendation should be?

Mr KONS - | a thinkéso. | mean, it was down to two.

CHAIR - Down to two?

Mr KONS - Yes.

CHAIR - What process did you use to determine that Mr Hay would be your

next recommendation?

Mr KONS - | think Mr Daley had acted on behalf of another member of
parliament so | put the same process there - take the safe option and
appoint the other equally accepted, highly-regarded person by the
Secretary and the Chief Magistrate.

CHAIR - At any time, did either Ms Hornsey or Ms Hutton indicate to you that
it would be better for you to go forward to Cabinet with a list of three
recommendations and let the Cabinet decide?

Mr KONS - | at thimkds o . [ doubt i tgolnevithaadist ef y o u
names. You make your ultimate decision and put it forward to Cabinet and
you have to bat f o rs absolving youf hespensibilitg ynd i t 6
passing on the buck; handballing it onto someone else to make a decision.
It may have been a better process. Maybe that could be one of your

recommendations.

CHAIR - You are quite clear that that was never communicated to you by

either of those two people.

Mr KONS - | at thinkéso.
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Committee Comment

Ms Linda Hornseyds <cl| ai to bdthoMsHhisay e

Hutton and former Attorney-General Kons that three names be
submitted to Cabinet, rather than only one, is difficult to reconcile with

objective fact.

Af ter Ms Hornseyos c onvoa ths mtorning of
Wednesday, 8 August 2007, but before the 10.10am telephone call
between Ms Hornsey and Mr Kons, the Department of Justice prepared
documentation recommending a single-person to Cabinet, namely; Mr

Hay.

The evidence shows that, on Wednesday, 8 August 2007, subsequent
to the 10.10am telephone call, there was no communication with Ms
Hutton by either Ms Hornsey, or Mr Kons, prior to the Cabinet Brief
being re-issued for Mr K csigratdre in the name of Mr Hay. Ms
Hutton was M gunioH officer dnetlied State Service. Ms
Hor ns;efy®s g g e sthat dvis 0 Hutton prepare replacement
documentation could therefore reasonably be expected to be followed
up in some way by Ms Hutton unless the suggestion were revoked.
The Committee also notes that the replacement Cabinet Brief was
sighted by Ms Hornsey prior to it being lodged for the Cabinet meeting
of Monday, 13 August 2007. This would have given Ms Hornsey a
further opportunity to question why her suggestion or advice had not

been actioned.

Of less probative value, but worthy of noting nonetheless is the
evidence of both Mr Kons and Ms
guestion as to whether either Ms Hutton or Ms Hornsey ever suggested

to him that he recommend three names to Cabinet Mr Kons repeatedly

wi t h

Hut t

testilfi ednodth ot hi nMs skWutt onods recol |

Committee did not include any reference to putting three names
forward to Cabinet. Rather, Ms Hutton was very specific about what

the final deci si on was that hadl
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did not initiate the change and reiterated that | have no independent
recollection of who contacted me about stopping the COOPER

document and making a change to appoint HAY. 0

The Commi ttee has t herefore f or med

testimony on the details of her; fadviceo t o t h eGerfetaltcannoh e y

reasonably be regarded as being reliable.

At 12.17pm on Wednesday, 8 August 2007, Mr Brett Charlton, Human
Resources advisor to Ms Hutton, sent an email to Ms Hutton entitled; fiContact
Numberocontaining the telephone number of Mr Glenn Hay (Hutton, Statutory
Declaration 2 2008, 81). In an unsworn statement dated Friday, 4 July 2008
Mr Hay observed as follows (G. Hay 2008, 1):
My records indicate that on the 8" August 2007, | received a telephone call
from Ms Lisa HUTTON, the Secretary of the Department of Justice. | do not
recall the exact time of this call but believe it was before late afternoon. Ms
HUTTON asked if | was still interested in being appointed to a position as
Magistrate. | indicated | was. Ms HUTTON informed me that the
appointment to a position in Hobart could be confirmed subject to Cabinet
approval at its meeting on the following Monday, followed by Executive
Council approval on the 20" August and with a public announcement

probable on the following day.

At 12.43pm on Wednesday, 8 August 2007, Mr Charlton sent an email to Ms
Hut t on ®&aocsoand htaahingithe new Cabinet Briefing documents and
Curriculum Vitae for Mr Hay (Hutton, Statutory Declaration 2 2008, 82). At
12.47pm on the same day, Ms Hutton replied to Mr Charltondé s eas &ollows
(Hutton, Statutory Declaration 2 2008, 94):

Thanks Brett. As usuall!

Ms Hutton then immediately forwarded, via email, the Second Cabinet Briefing
documents in the name of Mr Glenn Hay to Ms Mary Conway (Hutton,

Statutory Declaration 2 2008, 82). Ms Conway then on-forwarded Ms

t

h €






