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(No. 55.)':-

V. D. L. COlVlPANY'S WARATAH AND ZEEHAN RAILWAY. 
ACT, (PRIVATE): 

BRANCH LINE FROM ROSEBERY TO LYELL. 

V. D. L. COMPANY'S WARATAH-ZEEHAN R'AILvVAY.-BRANCH LINE. 

Mv views in connection with this matter were given at length in the House on 28th October,-
1897, and are reported in the Jl1ercury of the following day. I am now asked to give ah opinion,. 
upon the application of the Emu Bay Railway Company, Limited, for a lease for a b1:anch line 
under Section 8 of ,'59 Viet. (the V. D. L. Company's Waratah and Zeehan Railway Act). 
Recognising the difficulties that ensued last year owing to the promise by Ministers to grant a lease· 
for a branch_ line, caused by the doubts expressed as to what was or was not a branch line, and 
with the view. of disarming hostile_ critics who insinuated that my opinion would probably be g·iven 
to suit the views held by Ministers, I have deemed it necessary to call in the aid of the Solicitor--
9'eneral, so that the tw~ opinions, if divergent, may be submitted to some counsel of high standing. 

I find by 55 Viet. No. 15, Section 27, the length of a branch line was limited to 10 miles, 
but no definition of what constituted a branch line was given. In 59 Viet. V. D. L. Company's. 
Act the 10 mile limit was eliminated, and the Act itself silent upon the meaning of branch railways. 
From which I conclude that in giving within the latter Act the power to the Executive to grant a 
lease for a branch line, it was the intention of the Leg·islature to leave the question of lerigth of 
line to the discl'etion of the Governor in Council. 'l'here is no law from which a conclusion can be 
deduced as to what is a branch line. This is a mere matter of faqt, to be judged from the par-· 
ticulars of each case, and is a question fiw railway experts to determine from their knowledge of the 
conduct of railway business. .But such opinions, it seems to me, are only necessary when grave 
doubts might exist that in granting an application Ministers mig·ht- be exceeding their powers in 
consenting to what is really a railway rather than merely a deviation to feed a tru11k line. 

Under ordinary circu1mtances not much consideration would be required in coming· to the con
clusion that an application based upon the plan submitted w_as one meet for l\Iinisters to deal with ; 
and I know of no outside reason why there should be any doubt from a legal point of view that in 
acceding to the request of the Company Ministers should have any fear that their action was in. 
contravention of the Act under which the application is made. 

D. C. URQUHART, Attorney-General. 
Attorney- General's Chambers, Fran/din Square, Hobart, 

12th July, 1898. 

EMU BAY RAILWAY COMPANY, LIMITED, AN.D BRANCH LINE FROM 
ROSEBERY TO QUEENSTOWN. 

·1,r appears that in pursuance of Section 4 of "The Van Diemen's Land Company's W aratah· 
and Zeehan Railway Act," (59 Vic., private Act), the primary lease has been granted to the Emu 
Bay Railway Company, Limited, for the construction, maintenance, and working o,fa railway from 

·a point on the Emu Bay and Bischoff Railway to a point near Zeehan and near Leslie Junction" 
on the Mount J>undas and Zeehan Railway. · 
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The Company are the assignees under Section 91 of the Act of the Vai1 Diemen's Land 
""Company. 

Tlie Company now apply to the Minister of Lands and Works for a lease under Section 8 of 
·the Act" for the construction of a branch line from a point on the Cornpany's, main line in the 
· vicinity of Rosebery to Queenstown ." 

The railway now being constructed under the primary lease to Zeehan (hereinafter referred to 
. as "the primary line") will extend for the distance of 55 miles, and I am instructed that the 
_proposed branch line to Queenstown will extend for the· distance of 25 miles. 

The question arises whether the Minister, with the consent of the Governor in Council, may 
lawfully grant a lease for the construction of the proposed branch line, and this depends upon the 
meaning of Section 8 of the Act. Of course the scope and provisions of the whole Act must be 
carefully considered in coming to any conclusion. There does not appear to be any definition of :L 

·" branch line,'" nor am I able to glean from the Act any provision which cuts down or modifies the 
•words of Section 8. 

'I'his Section provides that a lease may be granted for the construction "of such branch lines of 
-" railway from the said railway to such termini as may be determined upon by the Uornpany and 
·" approved by the Governor in Council, and also such area of Crown Land for 'all Stations," &c. 

The Legislature might very easily have controlled this power by any number of restrictions as 
to the length and direction and termini of branch lines, and, indeed, restrictions of this nature do 

· find· a place in subsequent legislation, and also in the previous Act, 55 Viet. No. 16, (the W aratah 
.and Zeehan Railway.) 

The power given by Section 8, however, as to granting: a lease for branch lines is unrestricted 
.as to all the above matters, and I am of opinion that the proposed line is a branch line within the 
meaning -of Section 8, and that the Minister, with the consent of the Governor in Council has 

.. power to grant it. 

It may be arg·ued that if the primary line is only 55 miles long, then a branch line from it 
,should not extend for such a distance as 25 miles, or that tL branch line should not extend in some 
,particular direction. 

I do not think that any arbitrary rnle of this kind can he laid' down, or that restnct1ons may 
be read into Section 8, which have been omitted and, presumably, deliberately omitted, by the 
Legislature. 

'I'he Legislature appears to have trnsted Ministers with certain legal powers, and Ministers are 
.responsible to Parliament for the way in which su_ch powers are executed. 

lf the expression " branch line"· is considered a technical one, and there is any plain and 
_recog·nised usage or custom among railway experts which gives to such expression a meaning more 

· restricted than the expression iii its ordinary sense would imply, then such restricted interpretation 
.might, according to tbe canons of construction, be read inl;o Section 8. 

I am not aware, howevei·, of the existence of any such usage or custom, and I apprehend that 
the circumstances of each particular case mu13t always be taken into consideration. This appears to 
be so having regard to the opinions (with the papers forwarded to me) of three railway experts, 

.. namely, Messrs. Charles Oliver, Chief Commissioner of Railways, ::3ydney; John Mathieson, 
,.Commissioner of Victorian Railways; and Alan G. Pendleton, Commissioner of_ Railways in 
.South Australia. These three gentlemen all concur in the opinion that the proposed line is 
.undoubtedly a branch line. 

· None of these gentlemen give any precise definition of the meaning of the term "branch 
,line," and I assume that, as before stated, each case depends upon the particular circumstances 
surrounding it. 

Taking, then, the words "branch lines" in their ordinary sense, I fail to see why the proposed 
line to Queenstown is not a branch line. 

, . 

The traffic on the line will feed the primary line. It appears that the primary line (and this is 
.recognised in Section 4 of the Act) was built to be used in conjunction with the line already con
structed from Emu Bay, and that the conjoined lines tap a port on the ~orth-VVest Coast of the 
the Colony, and that such lines will mu from that port to Zeehan, a distance of - miles. I think 
.it must be admitted that the proposed line to Queenstown would undoubtedly be a branch line if 
the conjoined lines are considered as one. 
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A reference to the conjoined lines appears to be permissible for the purposes of the. argument; 
.-.but, even if this is not so, I am still of opinion that the proposed line is a branch line as regards the 
_pr~mary l~ne n?w being constructed. Forth~ purposes of the above opinion, I assume_ that the 
0
pnmary hne will be constructed to Zeehan. 

Should the Company stop short at Rosebery, I have some doubt as to whether the lease 
applied for can be legally granted. 

Under the Act the Company have a right ~o stop at Rosebery. The granting of any lease for 
,a branch line is entirely a matter of discretion, and a condition may be inserted in any such lease 
that the primary line will be constructed to Zeehan. 

I may add generally that I have some diffidence in advising upon this question-I am not 
skilled in railway matters, and moreover the question is one as to which conflicting opinions appear 
-to exist. For the reasons given above, however, my own opinion is that the proposed line is a 
,branch line within the meaning of Section 8. 

ALFRED DOBSON, 
Solicitor-General's Chambers. 

9t!t July, l 898. 

The Emu Bay Railway Company, Limited, 
39, Queen-street, Melbourne, Marc!t 1st, 1898. 

:Sm, 
THE Board of this 'Company have the honour to request your opinion on the following· state

ment:-
By an Act of the Parliament of Tasmania, called "The Van Diemen's Land Company's 

W aratah and Zeehan Railway Act," certain rights are conferrer! upon the Van Diemen's Land 
·Company, from whom this company has acquired them, for the constrnction, maintenance, and 
working of a railway from a point near W aratah, on the existing Emu Bay and Mount Bischoff 
Line, to a point near the Town of Zeehan. Section 4 of the Act reads as follows:--

" It shall be lawful for the Minister, with the consent of the Goverr1or in Council, to grant to 
·' The Van Diemen's Laml Company," for a term of 'l'hirty years, at a nominal rentai, an<l in 
accordance with the provisions of this Act, a primary lease of any Crown Land, not exceeding one 
-chain in width, for the constmction and maintenance and working of a railway from a point on the 
Emu Bay and Bischoff Railway, to a point on the Mount Dundas and Zeehan Railway, distant not 
more than one mile from the station on such railway known as Leslie Junction; and also such area 
-of Cl"Own Land for all stations. sidings, crossings, side-cuttings, cuttings, embankments, Epoil-banks, 
.and ballast, and other conveniences in connection with the said railway as may be prope1·, subject t~ 
·such covenants, terms, and conditions as to the Governor in Council may seem fit." ' 

The accompanying phm shows the existing Emu Bay and Mount Bischoff Line (48 miles 
long), which extends from Burnie 011 the North Coast of Tasmania to W aratah; and also the 
proposed course ( as . now. surveyed) of the Rail way authorised by the Act. The length of the 
railway authorised by the Act ( called the W aratah and Zeeb an Line), from its junction with the 
existing Emu Bay and :Mount Bischoff Line to its terminus 11ear Zeehan, as shown by the plan, is 

,about 55 miles. · 

In addition to the right of constructing· the Waratah and Zeehan Railway, the Act confers 
upon the Van Diemen's Land Company certain rights with regard to the construction of branch 
lines. of railway. Section 8 of the Act reads as follows: 

"The Minister may from time to time, with the conseut of the Governor in Council, grant to 
the company for the unexpired residue of the term of the said lease, a lease of any piece of Crown 
land not exceeding one chain in width, for the construction thereon of such branch lines 'Jf railway 
from the said railway to such termini as may be determined upon by the company and approved 
by the Governor in Council, and also such area of Crown land, arid all stations, sidings, crossings, 
side-cuttings, cuttings, embankments, and conveniences in connection with the said branch lines of 
railway as may be ne,~essary or proper." 

"Any· such lease as last aforesaid shall be subject to all the provisions of this Act as far as the 
.same may be applicable, and shall contain such of the provisions and stipulations hereby required 
to be contained in the primary lease as the G0Yerno1· in Council may think necessary or applicable 

:.to such branch lines, and shall be renewable iu like manner with the primary lease." 
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. · It is i;ow <lesired to construct a railway from a point on the ,v aratah and Zeehan Railway to
Gormanston, (Mount Lyell.) 'The proposed route of the railway (as now surveyed) is shown on 
the plan by means of a dotted red line, and is about 25 miles in length. 

Your opinion _as a railway expert is requested as to whether this proposed line to Mount ]~yell 
would be a branch line, as mentioned in section .8, quoted above. · . 

I am, Sir, . 
Your obedi1mt Servant, 

JoHN MATHIESON, Esr/, the Victorian Uailways, 
Spencer-street, iWelbourne. 

C. L. HE\YITT, Secretary. 

Srn, 

Victorian Railwa;i1s, .Commi.~sioner's Offece, 
Spencn·-street, :Melbourne, 18tlt iv.larch, 1898. 

ON vVednesday last I received your favour of the 1 st instant, forwarding· me a copy of clanses-
4 and 8 of the Tasmanian Act of Parliament, which gives to the Van Diemen's Land Company 
the right to construct and work a railway from a point on the Emu Bay and Mount Bischoff line 
to a point near the town of Zeehan, and joining there with the railway from Macquarie Harbour to
Dundas ; and also giving· the same company power to coHs_truct "such branch lines from the said 
railway to such termini as may be determined by the company and approved by the Governor in 
Council." · 

After considering the clauses and looking at the plan, I think there can be but one opinion, and 
that is that the line shown as starting from a point on the Zeehan line and running towards lVIount 
Lyell is strictly, in accordance with Clause 8, only a branch line. 

I have the honour to be, 
Sil-, 

Your obedient Servant, 

JNO. I\'IATHIESON. 
L. HEw.ITT, Esq., Secretary Emu Bay Railwa'lf 

Company, Limited, 39, Queen-street, Melbourne. 

The Emu Bay Railway Company, Limited, 
:39, Queen-street, .Melbourne, 2nd Marclt, 1898. 

Sm, 
TnE Board of this Company have the honour to request your opinion on the following 

statement :-
By an Act of the Parliament of Tasmania, called "The Van Diemen's Land Company'& 

vVaratah and Zeehan Railway Act,'' certain rights are conferred upon the Van Diemen's Land 
Company-from whom this Company has acquired them-for the construction, maintenance, and 
working of a railway from a point near W aratah 011 the existing Emu Bay and Mount Bischoff 
Line to a point near the Town of Zeehan. Section 4 of the Act reads as follows:-

,, It shall be lawful for the Minis.ter, with the consent of the 0-ovemor in Council, to grant to 
• The Van Diemen's Land Company' for a term of thirty years, at a nominal rental, and in accor
dance with the pr(?visions of this A.et, a primary lease of any Crown Land, not exceeding one chain 
in width, for the construction and mainteuancfl and working of a railway from a point on the Emu 
Bay and Bischoff Railway to a point on the Mount Dundas and Zeehan Hail way, distant not more 
than one mile from the station 011 such railway known as Leslie ,Junction, and also such area of 
Crown Land for all statio11s, sidings, crossings, side-cutti11gs, cuttings, embankments, spoil-banks, 
and ballast and other conveniences in connection wit.Ii the said railway as may be proper, subject to 
such covenants. terms, and conditions as to the Governor ·in Council may seem fit." 

The accoinpanying· plan shows the existing Emn Bay and Mount Bischoff Line (48 miles 
long'), which extends from Burnie, on the north coast of Tasmania, to W aratah ; aud also the pro
posed course (as now surveyed) of the railway authorised by the Act. 'rl10 length of the railway 
authorised by the Act (called the Waratah and Zeehan Line), from its junction with the existing 
Emu Bay and Mount Bischoff Line to its terminus near Zeehai1, as shown by the plan, is abont 
55 miles. 

In addition to the right of constrncting the VVarntah and Zeehan Railway, the. A.et confer& 
upon the Van Die.men's Land Company certain rights with regard to the construction of branch 

· lines of railway. Section 8 of the Act reads as follows :-
" The Minister may from time to time, with the consent of the Governor in Council, grant to 

thP, Company for the unexpired residue of the term of the said leasfl a lease of any piece of Crown 
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land, not exceeding one chain in width, for the construction thereon of such branch lines of railway 
from the said railway to snch termini as may be determined upon by the Company and approved 
by the Governor in Council, and also such area of Crown land for all stations, sidings, crossings, 
-side-cuttings, cuttings, embankments, and other conveniences in con_nection with the said branch 
lines of railway as may be necessary or proper. . 

"Any such lease as last aforesaid shall be subject to all the provisions of this Act so far as the 
same may be applicable, and shall contain such of the provisions and stipulations hereby required 
to be contained in the primary lease as the Governor in Council may think necessary or applicable 
to such branch lines, and shall be renewable in like manner with the primary lease." · 

It is now desired to construct a ,railway from a point on the W aratah and Zeehan Railway to 
Gormanston (Monnt Lyell). The proposed route of the railway, (as now surveyed), is shown on 
the plan by means of a dotted red line, and is about 25 miles in length. 

Your opinion, as a railway expert, is requested, as to whether this proposed line to Mmrnt Lyell 
would be a Branch Line, as mentioned in Section 8 q noted above. 

I have, &c. 
C. ~- HEWITT, Secretary. 

·CHARLES OLIVER, Rsq., Chief Commissioner. of Railways, Sydney. 

:Sm, 

Offece of the Railway Commissioners of New South Wales, 
' Sydney, 9th March, 1898. 

I AM in receipt of your letter of the 3rd instant, furnishing certain information with reference 
to the "Van Diemen's Land Company's Waratah and Zeehan Railway Act," together with extracts 
from that A'.et, and also a tracing showing the Emu Bay and Bischoff Railway, the line in course 
-of construction in accoraance with the provisions of the Act before mentioned, and the proposed 
branch line to Gormanston (Mount Lyell), the letter on behalf of the Directors of the Emu Bay 
Railway Company, Limited, concluding with a request for my opinion as to whether the proposed 
ine to Gormanston (Mount Lyell) would be a branch lin~ as mentioned in Section 8 of the Act 
lreferred to. 

Assuming that the Act referred to (the com.plete text of which I have not before me) contains 
no interpretation of the term "branch line," it does not appear to me that there is room for doubt 
in the matter. The 4th Section of ihe Act most distinctly defines the line which is to be constructed 
in accordance with the provisions of the Act. It is described from point to point, therefore there 
can be no pGssible question as to its being the main or parent line as contemplated by thEl Section of 
the Act quoted in your letter. Section 8 provides for the granting of a lease of land for the purpose 
of '' the construction thereon of such branch lines of railway to such termini as may be determined, 
.&c.;" clearly the words " said railway" refer to the railway defined in the Act, which must, of 
course, be the main or parent line, and the branch which is proposed from that main or parent 
line to Mount Lyell must be a· branch line coming within the enacted authority for the "con
:Struction of such branch lines of railway." 

Regarded from a railway point of view, the facts before me, in my opinion; clearly indicate 
that the line referred to in your letter, if constructed, would be a branch line. 

Yom faithfully, 

CHARLES OLIVER. 
C. L. HEWI'.l.'T, .Esq.,,tlte Secretary of the Emu Bay 

Railway Co. Ltd., 39,. Queen-street, JJ1elbourne, Victoria. 

Tlte Emu Bay Railway Company, Limited, 
39, Queen-street, JVJelbourne, 2nd March, 1898. 

SIR, 
THE Board of this Company have the honour to request your opinion on the following· 

•statement :-
By an Act of the Parliament of Tasmania, called "The Van Diemen's Land Company's 

Waratah and Zeehan Railway Act," certain rights are conferred upon the Van Diemen's Land 
Company-from whom this Company has acquired them-for the construction, maintenance, and 
working of a railway from a point near \Varatah on the existing Emu Bay and Mount Bischoff 
Line to a point near the Town of Zeehan. Sec1ion 4 of the Act reads as follows :-

" It shall be lawful for the Minister, with the consent of the Governor in Council, to grant to 
"The Van Diemen's Land Company " for a term of thirty years, at a nominal rental, and in 
accordance with the provisions of this Act, a primary lease of any Crown Land, not exceeding one 
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chain in width, for the construction and maintenance and working of a railway from a point on the· 
Emu Bay and :Bischoff Railway to a point on the Mount Dundas and Zeehan Railway distant not . 
more than one mile from the station of such Railway, known as Leslie Junction, and also such 
area of' Crown Land for all stations, sidings, crossings, side-cuttings. cutting·s, embankments, spoil- · 
banks, and ballast, and other conveniences in connection with the said Railway as may be proper, 
subject to such covenants, ten11s, and conditions, as to the Governor in Council may seem fit." 

The accompanying plan shows_ the existing Emu Bay and Mount Bischoff Line (-18 miles long·),_ 
which extends from Burnie, on the North Coast of Tasmania, to vVaratah, and also the proposed 
course (as now surveyed) of the railway authorised by the Act. The length of the railway autho-
rised by the Act (railed the Waratah and Zeehan Line), from its junction with the existing Emu 
Bay and Mount Bischoff Line to its terminus near Zeehan as shown by the plan, is about 55 miles. · 

. . 

In addition to the right of constructing the vVaratah and Zeehan Railway, the .Act confen; 
upon the Van Diemen's Land Company certain rights with regard to the construction of branch
lines of railway. Section 8 of the Act reads as follows :- · 

"The Minister may from time to time, with the consent of the Governor in Counril, grant to 
the Company for the unexpired residue of the term of the said lease a lease of any piece of Crown 

, land, not exceeding one chain in width, for the construction thereon of' such brnnch lines of· 
railway from the said railway to such termini as may be determined upon by the Company and 
approved by the Governor in Council, and also such area of Crown land for all stations, sidings,_. 
crossings, side-cuttings, cuttings, embankments, and conveniences in connection with the said brunch 
lines of' railway as ·may be necessary or proper. 

"Any such lease as last aforesaid shall be stibject to all the provisions of this Act as far as the 
same may be applicable, and shall contain such of the provisions and stipulations hereby required 
to be contained in the primary lease as the Governor in Council may think necessary or applicable 
to such branch lines, and shall be renewable in like manner with the primary lease." 

It is now desired to construct a Railway from a point on the Waratah and Zeehan Bailway to 
Gormanston (Mt. Lyell). The proposed route of the Railway (as now surveyedJ is shown on the
plan by means of a dotted red line, and is about 25 miles in length. 

Your opinion as ,i railway expert is requested as to whether this proposed Li11e to :Mt. Lyell 
would be a Branch Line as mentioned in section 8 quoted above? 

I have, &c. 
C. L. HEvVITT, Secretary .. 

ALAN G. PENDLETON, Esq. 

.Melbourne, 2nd March, 1898. 
Sm, 

I HA YE to acknowledge the receipt of yon r letter of 1 st instant. 
The proposed line of' railway to Mount Lyell would, in my opinion, undoubtedly be a branch, 

line. 
I am, Sir, 

Your obedient servant, 

ALAN G. PENDLETON. 
The Ser.retary Emu Bay Railway Company, Limited. 

Tasnvmian Government Railicays, 
Gene·,al Mar,a,qer's Office, Hobart, 13th July, 1898. 

lVIE1IORANnuar FOR THE RIGHT HoN. ·rrrE PREMIER. 

Subject-Line from Rosebery to Lyell. 
REPLYING to your letter of yesterday, the line from Rosebery to Lyell, as shown on map· 

deposited with the Survey, is a branch line. In this opinion I am guided by experience. 

1.'here are, however, authorities on the subject if it is desired to seek further opinion. Ivatts,. 
in his" Glossary of l:lailway Terms," defines a branch line as follows:-" Branch line, a Railway 
line connecting with the main line at a junction." A. M. Wellington, in his "Railway Location,''' 
devotes a chapter to the subject of branch lines-see page 731 and following·.· 

FRED. BACK, General Manager .. 

WJJ..1,JAM GilAHAMl,, 

aovgn!'-l'MR:'\'I' PRl~TEH, 'J'A:-0-:\IANIA. 


