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10th October, 1881. 
~EA~ 4:TTO~_NEY-GENERAL, 

~!t I s}wJ~, biol. afo;ent fr:01Il, Hoban until next. week l will· feel greatly obliged DY, 
y,o,~~ i,~µµ,ipg to rne, yjO,u;r replyi re• TaIQ.!l;r· 3:nd :Meander .. Elections by to-morrow's 
ste.a.me.r: kom La,unc.e$.to11; .to, l\;Ielb9µrne. Be. gpod enough to ask. the. Speaker to. allo,w 
the Motion which stands for Thursday of this week to stand for Thursday of next week .. 

Yours; faithfully, 
W. CAMPBELL SLEIGH8• 

Addre~s,me,.to.,"·Melbourn;e,,Club.'.' 

Attorney-General's Office; Hbb'a:tt,' 10th October, 1881. 
MY DEAR SERJEANT, 

IN the main I entirely concur in the opinion of Messrs·. vVebb & Hamilton; and 
should have advised much to the same effect had the same statement of facts been 
suqmit,ted to m_e. The whole aspect of the case is charged by the assumption of the fact 
that there. never was a· vacancy,; and the perusal of' the opinion of these gentlemen,. 
which you have so kindly afforded me; does not alter the view I had previously taken. 

I will, hav('l your Notices of Motion postponed as you desire. 

Yours very truly, 
J. S. DODDS .. 

Mr. Se1;jeant SLEIGH. 

To the Honorable the Legi.~lative Council of Tasmania. 

Tlie. hum:hle Petition of William Campbell Sleigh, Esquire, Serjeant-at-Law, Member· 
of the House of Assi;)mbly, in the Parliament of Tasmania, 

RESPECTFULLY SHOWETH.: 

1. That, by virtue of· a -W~rit--lawfully issued and duly executed, an election was. 
holden in the District of the Meander, on or about the 22nd day of February, 1881, for 
the election of a Representative to your Honorable House for the said District. 

2. That at the said election the Honorable F'. W. Grubb was nominated as a· 
mp1.didate, but was, in fact, disabled.and disqualified to be such. candidate or to be elected. 

3. That your Petitioner was duly nominated as a candidate, at ,the said election,. 
and was, in fact, the only qualified candidate thereat. 

4. 'J;'hat,, the. said. F .. W. G~ubb had the, majority of votes at the said election, and was 
declared·by the Returning Officer to be d1.1ly elected, and the said Writ was so endorsed. 
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5. That your Petitioner has been advised, and verily believes, that the said 
F. W. Grubb was not qualified to be elected, and was not duly elected, at the said 
election; but that, on the contrary, he was absolutely disabled and disqualified to be 
elected thereat. 

6. That your Petitioner was the only duly qualified candidate at the said election; 
and that he is de jure the Representative for the Meander in this Honorable House. 

7. That your Petitioner being in Victoria when he heard that a Resolution was 
passed by your Honorahle House, and was unable to consult members of the Tasmanian 
Bar, placed the facts connected with the said election before eminent members of the Bar 
of Victoria in the form of a "Case," and obtained their Opinion thereon from Mr. G. H. 
F. Webb, Q.C., and Mr. E. B. Hamilton, members of the Bar of Victoria. 

23 Victorin, A copy of the Case is as follows :-
No.43, Sect. I. 

The Legislative Council of Tasmania is an elective body, consisting of sixteen Members, 
each of whom "shall hold his seat for the period of six yeari; from the day of his election, at 
the expiration of which period his seat shall be vacant by effiuxion of time." (23 Victoria, No. 
43, Section 1). 

18 Victoria, The preamble to the statute cited declares "that it was the intention of the framers of. the 
No. 17. Constitution Act (18 Victoria, No._ 17) that the tenure of seats in the Legislative Council should 

be more permanent and less precarious than the tenure of seats· in the Legislative Assembly; 
but·it has been found that the provisions .of the said Act are insufficient to effectuate such: 
intention, and it is desirable to provide a remedy by amending the said Act," &c. " Be it there-· 
fore enacted," ut supra. . 

18 Viet, No. By Section 13 of the Constitution Act it is enacted that for any one of the following 
17, Sect. 13. causes the seat of a Member in the Legislative Council "shall thereby become vacant" :-

a. _Failing to give his attendance for one entire Session without permission. 
b. Taking an oath of foreign allegiance. 
c. Becoming a citizen of a foreign state. 
d. Becoming bankrupt o insolvent. 
e. Becoming a public defaulter. 
f. Being convicted of felony, &c. 
g. Becoming insane. 

18 Viet. No. By Section 12 of the same statute it is enacted, "That it shall be lawful for any Member_. 
17, Sect. 12. of the Legislative Council, by writing under his hand addres;:ed to the Governor, to resign 

his seat; and upon such resignation the seat of such Member shall become vacant. 

13 & 14 Viet., By Section 12 of 13 & 14 Victoria, chapter 59, certain provisions of 5 & 6 Victoria, 
c. 59, Sect, 12. chapter 76, and 7 & 8 Victoria, chapter 74, shall also apply to Van Diemen's Land. 

23 Viet. No. By Section 3 of23 Victoria, chap. 43, it is ·enacted that '' Every Member of the Legislative 
43, Sect. 3, Council vacating his seat shall, if qualified, be capable of being re-elected." 

This section read in pari m.ateria with Section 1, cited supra, raises the very important 
question whether a Member of the Legislativ"e Council can resign, having regard to the express 
prnvision of the statute that he shall hold his seat for six years from the date of his election; or 
whether the '' vacating" contemplated in Section 2 is not such a "vacating" as would be 
created by causes speC'ifiecl in 18 Victoria, No. 17, Section 13, wholly distinct from a. 
"vacating" by the voluntary act of a Member, as resignation would be. The'' capability to be 
re-elected," within the meaning of 23 Victoria, No. 43, would, it is sug-gested, be the removal 
of the official disqualification: for example, the superseding of a bankruptcy, the pardon of a 
felony, &c.: in each of which cases, by the removal or disqualifieation, the statute would be 
satisfied, and the former Member would be again qualified and capable to be re-elected. 

i10J2AOit may here he as well to remind Counsel that in the B!·itish Parliament a Member cannot 
resign his seat. It can be vacated only by some special act of disqualification, and accepting 
a place or office of profit under the Crown. 

18 Viet. No. By Section 14 of the Constitution Act it is enacted that, "Whenever any question shall 
17, Sect. 14, arise respecting any vacancy in the Legislative Council, the same shall be heard and determined 

by the Legislative Council itsel£" 

1875. 

I ACTS. 

· F. W. Grubb, Esquire, was duly elected Member for the District of the Tamar, in the 
Legislative Council, 1875. 
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During the absence of Mr. Grubb from the Colony a writ was issued for the election of a 1880. 

Member for Tamar; and it may be taken as a fact, for the purposes of this case, that there was:'November. 
not, in point of law, any vacancy when the said writ was issued. It was supposed that the said 
F. W. Grubb had vacated his seat by being absent from the Comicil for one entire session 
without permission; but it is now clear and admitted this was an erroneous supposition. · 

In obedience to the exigency of the said writ, the form of an election was gone through/November 30. 
11nd John Scott, Esquire, who stood against the said F. W. Gmbb, polled the majority of votes, 
and was accordingly declared the duly elected Member, and the writ was so endorsed. 

In the month of February, 1881, an election was holden at the Meander, by virtue of a 1881. 
writ lawfully issued for the election of a Member to the Legislative Council, vice the Hon. T. February 12. 
W. Field, deceased. 

At this election the said F. W. Grubb and W. C. Sleigh were nominated candidates, and 
were the only candidates. -

The said F. W. Grubb, having polled the majority of votes, was declared to be duly 
returned, and the writ was so endorsed. 

The Parliament of Tasmania re-assembled after the recess, when the said F. W. Grubb July 19. 
took the oaths and his seat for Meander in the Legislative Counc!l, and the said John Scott 
did likewise, as Member for the Tamar. 

The said F. W. Grubb, shortly after taking his seat as aforesaid, gave notice that on a i 

future day he would ask the H onorable the Colonial Secretary, who represents the Government 
in the Legislative Council, by what authority the seat for Tamar had been declared vacant? · 

The said F. W. Grubb put this question in pmsuance of notice; and, in doing so, denied August 3. 
that there had ever been any vacancy since his election. He affirmed that he was not "absent 
<luring one entire Session without permission;" and that, after the time of the issue of the 
Writ for the supposed vacancy he was in lawful possession of his seat; and, further, that he · 
had c:mtinued to hold his seat until the day before the re-assembly of ·Parliament (18th July,• 
1881), when he sent in his resignation to His Excellency the Governor. 

Considerable excitement was created by this statement, and much discussion ensued in 
reference to the manifold complications evolved thereby. It is not necessary to trouble Counsel 
with this disctission: sufficient to say, some honorable · Members observing that, upon 
Mr. Grubh's own statement, he was already a Member of the Legislative Council for Tasmania 
when he was elected for Meander; and that, as snch Member for Tamar, he was disqualified 
to be elected for M.eander; and that, therefore, he was not the lawful Member for Meande1·, 
neither was the said Mr. Scott the Member fo1· Tamar, inasmuch as there was no vacancy 
when he was elected. 

The Honorable the Colonial Secretary gave notice that on Tuesday, the 10th August, he August r.,. 
would move a Resolution "That the Writ issued for the Tamar was issued in accordance with 
the provisions of the Constitutional and Electoi·al Acts of the Colony." 

Upon these facts becoming public, tlrn said vV. C. Sleigh addressed a letter to the August 9. 
Honorable the Premier, which, by order of the Legislative Council, was ordered to be printed 
:and ]aid upon the Table of the House. ( A copy of this letter accompanies this case, for the 
perusal of CounseL) 

, The H onorable the Colonial Secretary said that, upon further considerntion, he would ask August 10. 
leave to withdraw the Resolution of which he had given notice, and substitute another in these 
,terms: "Resolved, that there exists no vacancy for the representation of the District of the 
Tamar in the Legislative CounciL" 

The Honorable the Colonial Secretary said that, upon further consideration, he would August 12. 
ask leave to withdraw the Resolution of which he had last given notice, and substitute therefor 
a "Doubts Removal Bill," which, by leave of the House, was then introduced and read a First 
time. 

The Houorable the Colonial Secretary said that, upon further consideration, he did not August 16. 
intend to proceed with the "Doubts Removal Bill." 

The Honorable the Colonial Secretary said that, upon further consideration, he had August 17. 
-determined not t:> proceed with the" Doubts Removal Bill;" and he would therefore move that 
the Order of the Day for Second reading should be discharged; and it. was discharged 
accordingly. 

The Honorable the Colonial Secretary said that, upon further consideration, he would ask August 18. 
leave to move, without notice, another Resolution in the place of those previously submitted, 
and of the "Doubts Removal Bill," which, if passed by the House, would lJC an effectual remedy 
foi· all the difficulties suggested. "It would," said the honorable gentleman, "have the effect of 
confirming both gentlemen in the title to their seats," ( Mr. Scott for Tamar, Mr. Grubb for 
Meander.) 



'I;_h.e l10norable gentleman then tabled the Opinion of. -the Attorney-General and Solfoito~-: 
Gimeral (w11ich are sent herewith), and moved the following Resolution:- ·· 

"That it being provided by Section 14 of the Constitt1tion Act that w;henevcr any question shall 
arise i:~specti~g any vacancy ~n the ~egi_sla_~ive CQ\l_ncil,, tli~. saID}] sha}l, be _ren~ and determined bY, t~~ 
Council itself;· and the quest10n having arisen whether, on the 6th clay of November, 1880, the seat 
for the District of the Tamar, lately filled by the Honorable F. W. Grubb, :was then vacan~, this Co_µncil 
·hereby declar_es that such seat was vacant_ o_n th~t day." · •. · · 

Notwithstanding earnest.protest from some l1onorable Members, this Resolution was then 
and there adopted by the House. 

Upon this state of facts Counsel are requested to give their Opinion-

}. Whether the Honorable F. W. Grubb was qualified and capable to be elected a 
J.\l[emJ:ier of the Legislative Council for the Meander, he being at the date of such election a 
Member of the said Legislative Council for the District. of the Tamar? 

2. Whether, having reference to the provisions of the 13th & 14th Victoria, Chapter 59, 
Section 12 ; 18 Victoria, No. 17, Section 12; 23 Victoria, No. 43, Sections 1, 3, 4, the said­
Honorable F. W. Grubb could lawfully resign his seat for the District of the Tamar? 

3. Whether, having reference to Section 18 of the 5th & 6th Victoria, Chapter 76, and• 
Section'. 14 of 18 Vir.toria, No. 77, and to the fact that, although there did not exist any: 
"vacancy" in the representation of the Tamar at the date of the issue of the ·writ and 
subsequent election, it was within the power of the Legislative Council to declare and 
determine, by mere Resolution, that there was a "vacancy,". and.thus substantially decide that­
the said Honorable John Scott was lawfully elected for the Tamar, and, further, that the 
Honorable F. W. Grubb was qualified and capable to be elected, and was duly elected, Member· 
for the Meander?' 

If Counsel shall be of opinion that the Resolution as above set fortl1 is valid, it would then 
seem that the Legislative Council has the power, by mere Resolution, no.·1 obstante Statute and 
Parliamentary Law,· to create a vacancy when no va_cancy exists; to give validity to a Writ­
which was illegally OJ" improvidently issued; to create a disabled or disqualified person into 
a duly qualified candidate; and to declare that a Member, while in lawful possession of his 
seat, was not a Member, and so dispossess him of his seat, althuugh he had not va_cated it nor 
had it been vacated by process of la:v. ' . 

Counsel are, further, referred to May's Parliamentary Practice and Rogers on Elections, 
titles" Member,"" Qualification,"" Disqualification;"' Duanis on Statutes, titles "Rules on 
Con~ictory Statutes," et sequitur; Lord Althorpe's Cases, 2, Ast.ell, page 74; Todd on 
Parlmmentary Government, volume l, page 250. 

Your Petitioner very respectfully submits that the Opinion of the sai_d Counsel is,-

1. That Mr. Grubb was not qualified to be, or capable of being, elected a Member_ 
of the Legislative Council for the Meander, he being·, at the date of that election, Member 
for the Tamar. It appears to us that to hold otherwise would be inconsistent with the 
existing statute law, for the numLer ofM,innbers of the Legislative Council is fixed by statute, 
34 Viet. No. 42, Section 2; a~d there is .no. power of compelling any Member to resig·n. 
If, then, a Member for one constituency could_ be elected for another also, be could not be 
forced to resign either seat, and might, consequently, hold both at the same time. Similarly, 
if he could sit for two places he might sit for three, and so on; and thus the result might be 
that the statutory number of lVIembers might be reduced until the whole representation is 
concentrated in the hands of a few individuals, or even of one, contrary to the manifest 
intention of the statute. Our opinion is corroborated by what appears to be the law of 
Parliament in Great Britain, where a person elected and returne<l a Member of the 
H.ouse of Commons for one constituency is nQt .. e_ligi):>J!:l for .. a.no.t her n_nless he first re'?ign 

· the seat which he hole.ls. This was settled in Lord Alt.horpe's case. He was elected for 
:N orthamp~on, and while a Memb(!r for that place was. elected for Surrey also. It was, 
however, decided that he was not eligible for Surrey, as he had not previously vacated his 
seat for Northampton; and that the doctrine that a person elected for one place can be 
electe,d:for another at the same time only applies to the case of a general election. 

2. As to the resignation of Mr. Grubb, we are of opinion that he had no legal 
po·wer to resign. This will, we thi?k, appear the more clear by a short reference to the 
history of the legislation on the subject of resignation c,f their seats by M,ell/bers of 
the Council. · 

By the combined effect of the 15th Section of 5 & 6 Viet., c. 76 (passed in 1842), 
and the 12th Se'.)tion of 13 & ] 4 Viet., c. 59 (passed in 1850), a ·Member of the original 
Council of Tasmania was empowered to· resign his seat by writing a<ldressed to the 
Governor. This provision was re-enacted by the Tasmanian Legislature in 1854, by 18 



7 

Viet. No. 17. But it wae: found thanhis poF"er:to r~sign wasproducti-iie·ofcertaih ificon­
venien~es, 3:nd ac~ordii;iglY: a~r Act W!l~ p,a~~ed iµ 1§§!:l,.(~:3, Viet .. No. 43),. which, after 
l_'e12iting_" that it is in the pow,er of _M(;m1_by_r~ "'.ho ?.,re aµput to ;rettre at,.,aµy .~pproaching 
tfie'n:nial #e~iod or r'etir~:me'nt b'y r~~ig'nH:ig fll'eir'#i~.w,:~hor;lyJiVrir~,ji\s\~'ad of retiring at, 
such period, to. cause the retirement o~ other Members out of tli'eii· prciper,rotation; " and 
alsb;- fecitirig tliat' "ihs•~·esh:alile· tO:; provide' a,i tei:n:~dy •: for fh'e aforesaid' inconvenience, 
proceeds' to• enact, by' Section' l·, that' '' e'vei'f Me1nber of the ~egislative C,mncil shall 
hold his seat fo1· the perioJ of six years from his election, at the expfr"ation of which period 
his seat shall be vacant by effiuxion .of time." 

From\ tl~e predMin!tacctniht' ofthe·Ii~gisi'a,ture 1V8 afe··o{opirli6fftli'~t'.Padi"iitj'Ierf1}-',by-' 
23· rvict'. No~ Z~i' · Sect: 1, J~priver tlWf MtinHier's; of the' C:i?4ricil of the' pbw/i1'. tcl' r·J~ighY, 
because1it hatl'beeii' used' in" a: mannef· irij_ul:i:otis _w· the,' p'i1blic'ih't~res

1t: Wf tperefofl: 
th'i'frk-· tliat Mr, <1ru:bb1 die!' tiof, and .colilcl'· notr• ov· fe•siir'riing·' ,: "vacat\=r" 1rn,:: seatifonm;r' 

' - ' ., 0 ' \t , i 

Tamar, and that he is still Member for the Tamar, unless the seat has b'eeii'vat'afelJl'by1 

one _of the events sp~cified in Section 13 of the Constitution Act, which is still in forct>, or 
by itbe 'effiuxion 'of time: 

. . 

.. 31.' w·e ate·of opiiiic5rt'thdt'it was'noi "''ithiffth~' poW~tof: t~~ Leiislativi"(8orihcn1il' 
determine' uyi Resoluti'on· t\'ilit' t~\eht was' a_1 ".vacaiicy" f~r· TiCrqar":" - Tile'·· S'tatufe' · 
18 Viet. No. 17, by Sect. 13, specifies'the' eventsl·'iii' wh'i'clf'a'"vadancf" snaU' occ\if'( 
and, in our opinion, on the_happening of.any ontof such events a. ".vacancy" ip_~o .facto 
tak.'~srpH1ce·;, We 1do-,not1 thin'k: it\va:s tli<=i• inte~ti<lti"o( th"e 4:a:~~\{tlaqlethe'D~gisTdtive 
Cotih'ciho' declare''iL seat v·aca:iit' whic:h 'was'lfofiri' fact· v·aca~nt tin'Ue'i-' the· Act':' If· siiclFa(· 
power were vested in the Council, a majority ili'ig•hti Bf riieank'of: Resollitions;'e'xpe1'tli'e 1 

minority, by declaring all their seats· vacant, though no cau~(;) ':,>f vacancy, e~i~ted. 
Se'ction' l 4'pi·ovides' that the Leg-islative· _ Cd1'!'.ricil -riia'y deaL ,vitli' · a:n'y'c'(tie'sfio'n' "·which 
shall arise respecting any vacancy;" but no such questio'iCcarr ai,se' utile'ss' tliefe'bif'aiif. 
actual "vacancy" with regard to which anv que~tion. caJ.?, be n1ised. T_he ,.existe~ce ,of a. 
"vacancy" is, in our opinion;,:a ·co'ncli:tioif p\•ecedent'to tHe'' p6w'ifr''of' tHe" CouiiciHo 'deal 
with any _ _question respe9ting_ it; and we <lo not think that, under this Section, the 
Legis1at.ive Council c'an1 decla1ll!/ a" vacancy,, to exist so as to gi;y~ thems~lve;; jµrisdiction, 
to deal with a question relating to it. But even if the Legislati% Co\iricith'aa:'p'ow'ifr'tJ' 
determine the question of "vacancy" or no vacancy, w_hich we do not think they have, 
the Resolution which was passed is, in our opinion, void, and a mere nullity. The 
Council is, under the 14th Section of the Act, to "hear and determine" questions relating 
to vacancies ; but, in the present instance, the matter has been determined without a 
"hearing;" and it is manifest that such a procedure is in direct contradiction of' the 
Statute, which obviously requires the determination to be preceded by a judicial or quasi-

judicial investigation, in which all persons interested may be heard. 

6. Your Petitioner submits, upon the facts hereinbefore set forth, and inter alia for 
the reasons given by learned Counsel, it is abundantly clear that there never has been any 
vacancy in the representation of Tamar since the election of the said Honorable 
F. VV. Grubb, and that the said F. W. Grubb has always, e:ince his said election, 
-continued to be, and is now, Member for the Tamar; and that he never could, nor can 
he at any time, resign his seat therefor, but "shall hold his seat (unless removed by 
death or by one of the specified acts of disqualification, (18 Viet. No. 17, Sect. 13) for six 
years from the date of his election, when it shall become vacant by effiuxion of time.'' 

7. That the " vacating" a seat within the meaning of 23 Victoria, No. 43, Section 3, 
is not a " v,arating" by death or resignation, but a "vacating" by reason of one of the 
special causes as defined in Section 13 of 18 Victoria, No. 17:. for example, absence for 
one entire ~ession, without permission; bankruptcy; felony; insanity, &c.; and it is 
obvious that the 3rd Section of 23 Victoria, No. 43, was framed for the express purpose 
of enabling a person who should, after losing his seat by absence, bankruptcy, &c., to be 
-capable to be re-elected if such cause of disqualification should be removed,-as by return, 
by superseding bankruptcy, &c. : in any such case he would "be capable of being 
re-elected," (Section 3.) 

8. That this is so must be apparent, as your Petitioner ventures to submit, t1pon a 
careful consideration of the Statutes 5 & 6 Victoria, Chapter 76; 13 & 14 Victoria, 
Chapter 59; 18 Victoria, No. 17; and 23 Victoria, No. 43, Section 4, which must be 
read in pari matei·ia, and be interpreted according .. to the well-known rule respecting 
,conflicting, inconsistent, and repugnant clauses, and which is there stated by Duarris, 
page 514, " Where a general intention is expressed, and the Act also expresses a 
particular intention incompatible with the general intention, the particular intention is to 
be regarded as an exception." 
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9. Your Petitioner therefore respectively submits-
a. That the said Honorable F. W. Grubb is Member for the Tamar. 
b. That the said F. W. Grubb was not qualified to be elected, and was not 

elected, for the Meanrler. 
c. That William Campbell Sleigh was the only qualified candidate, and that 

he is de jure the Representative in your Honorable House for the 
Meander. 

10. That the Law Officers of the Crown have stated in their opinion that the subject 
in reference t.'.> these matters is not matter for the decision of the Electoral Act, but is 
entirely for the action of the Legislative Council alone; as May (page 670) says, "After· 
the time (14 days) has expired for receiving election petitions, it holds itself not only free, 
but legally bound to determine all questions affecting seats of its Members, as numerous 
precedents attest." 

ll. That your Petitioner respectfully submits, in reference to Resolution, that Mr_ 
Todd (on_ Parliamentary Government, vol. l, p. 250) says, "No mere Resolution of 
either House, or joint Resolution of the two Houses, will suffice to dispense with the 
requirements of an Act of Parliament, even althoug·h it may relate to something which 
directly concerns only one Chamber of the Legislature." 

12. That your Petitioner respectfully submits that the Honorable House has full 
power to order such rectification and amendment to be made in and on any writ which 
has been returned to your Honorable House. 

13. That your Petitioner very respectfully prays that your Honorable House will do­
as may seem fit and proper to you. 

And your Petitioner will, as in duty bound, ever pray, &c. 

Hobart, 9tli September, 1881. 

WlM.IAM THOMAII STRUTT, 
OOVERNAIENT PlUSTER, T.ABMAJU.A. 

W. CAMPBELL SLEIGH .. 


