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TASMANIA. 
Downing-street, 9tli January, 1871. 

No. 2. 

Srn, 
. I HAVE to acknowledge the receipt of your Despatch, No. 46, of 19th October, forwarding 

copies of the Speech with which you prorogued t.he Session of the Parliament of 'l'asmania. 

I observe that you stated in your Speech that the Bill amendinD" the Electoral Franchise had 
been necessarily reserved for the signification of Her l\fajesty's pleas~re. -

I have to point out to you that Section· 32 of" The Australian Colonies Government Act" only 13 & 14 Viet. 
requires the reservation of any Bill passed by the Legislative Council created under that Act for c. 

59
• 

the purpose of making certain alterations in the Constitution; but it did not make any similar 
provision respecting Bills passed by the Council and House of Representatives, the establishment 
of which the Imperial Act contemplated, and which are now in existence. 

Nor am I aware that there is any provision in "The Tasmanian Constitution Act" which makes IBVict.No.17. 
it necessary to reserve Bills passed subsequently to the establishment of a Council and Assembly. 

I have the honor to be, 
Sir, 

Your most obedient humble Servant, 

KIMBERLEY. 
(Jovernor Du CANE. 

FoR the Ministers. 
C.D.C. 

17. 3. 71. 

Fomv ARDED to the Honorable the Attorney-General for an expression of his views on the · 
question which forms the subject of this Despatch. 

J.M. WILSON. 
21 lliarcli, 1871. 

-RETURNED to the Honorable the Colonial Secretary with my written Opinion upon the question 
raised in the within Despatch. 

W. R. GIBLIN. 
4. 5. '71. 

OPINION. 

I HA VE perused Lord Kimberley's Despatch of the 9th January last~ in which . he r,ointed out _to -~is 
Excellency the Governor that " The Australian Colonies Better Government Act, 13 & 14 V !cto~ia. 
cap. 59, by its 32nd Section, " only requires the reservation of any Bill passed by t?e L_e~pslat1Ye . 
Council created under th,!l,t Act;" and His Lordship in the same Despatch intimates his opm10n that 
no such reservation is required in Bills passed by such a " Legi_slative CouncH and House of 
Assembly" as are now in existence in Tasmania. ' 

His Lordship correctly states that there is no special provision in the Tasmanian Constitutional 
Act (18 Victoria, No. 17,) making it necessary to reserve for the Royal Assent Bills passed b:y ~he 
Parliament it created : but I, ·notwithstanding, venture to think, with every deference to the 0~1mon 
expressed by His Lordship, that the course taken by· the Governor, in reservi~g the Bill to 
amend" The Constitutional Act" passed last· year for the signification of Her MaJesty's pleasure 
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thereon, was not only in accordance with the precedents set by His Excellency's predecessors, but 
was that prescribed by the Imperial enactments. 

The Act for. tl1e Government·of New South Wales and Van Diemen's Land (5 & 6 Viet. 
cap. 76), by its 31st Sect., requires a Bill of the nature of that under consideration to be reserved 
for the Royal ~ssent, if passed by the Council to be established u~~er that Act. .The prov!s!ons as 
to reserved Bills "'.ere somewhat. altered by the Act 7 & 8_ · v 1ct'. c. 74 ; but the prov1s10ns of 
both the Acts referied to were by the 33rd Section of 13 & 14 Viet. cap. 59;· declared to be 
applicable to all Bills which might be reserved under the proyisions of the last-named Act. 

The. 32nd Section of 13 & 14 Victoria, cap. 59, authorised any Legislative Counyil established 
under that Act to establish in t.he stead of such Legislative Council a " Council and a House of 
Representatives," and further " to vest in such Council and House of Representatives" " tlte powers 
andfunctions of tlte Legislative Oo-µ,ncit for which the same niay be substituted." . .. 

This power was exercised in Tasmania by the pasi;ing of the local Act, 18 Viet. No. 1.7~ 
"The Constitutional Act." '!'his Act in its preamble recites the section just quoted; and by its 1st 
section enacts that " there shall be in place of the present Legislative Council of Van Diemen's Lancl
one Legislative Council and one House· of Assembly,· "and that su~h Council and House of 
Assembly" shall have and exercise all tlte powers and functions of tlte said _ea:i.;ting Legislative_, 
Council." · -

It is, I think, quite clear that a Body having_ only limited power~ and functions, and being: 
empowered by Statute to confer those powers and functions upon a successor, cannot'under such an 

·authority lawfully confer upon such successor any greater or other·" powers and functions" than it 
possesses. It is equally evident that the former Legislative Council had by the 32nd Section of: 
13 & 14 Victoria, cap. 59, only restricted powers as to Bills to amend the franchise ; and I venture;· 
to think that it necessarily follows that the old Legislative Council conferred upon its successor the_
"Legislative, Council and House of Assembly" as at present constituted only such restricted and.: 
limited powers as were theretofore enjoyed by the preceding Council. · 

If my view be correct, then the disallowing clause as to Bills altering the_ franchise _is still in·. 
forre ·as to Tasmania, and His -Excellency in following the course indicated by his Responsible 
Advisers was acting in conformity with the existing, law. . -'-

But if in the· opinion of Her Majesty's. Advisers the time has come when the grant or refusal of 
the Royal Assent_ to any Bills (except those specified in His Excellency's instructions) may be 
safely entrusted to the discretion of the Govemor of the Colony without incurring the delay involved. 
in a reference to England, I should advise the preparation of a measure to be submitted to the Tas-' 
manian Parli~ment for the purpose of removing those disabilities as to legislation under which, in my 
judgment, that Parliament at present lies ; and there can be no d9ubt_tq?,t such measure, if passed 
and assented· to, w:ould not only facilitate future legislation, if it sl_iould -be again required in this 
direction, but would be acceptable to the Colonists, and favorable . to the growing feeling of self
dependence which it appears to be the policy of-Her Majesty's Advisers to strengthen and encourao·e 
in these Colonies. 

0 

Attorney-General's Office, Hobart Town, 
4tli May; 1871 . 

. ·MEl\IORANDUM. 

W. R. GIBLIN. 

MR. Wilson has· the honor to return to the Governor Lord Kimberley's Despatch, under date 9th 
January, 187 l, on the subject of the reservation ·for·th-e· signification of Her Majesty's pleasure 
thereon of the Bill of last Session amending the Electoral Franchise, accompanied by an Opinion 
on the leg·al bearing of the question by the Attorney-General. 

His Excellency's Advisers entirely adopt the vi~ws ~xpressed by the Attorney-General in the: 
closing· paragraph of his Opinion; . and consider it desirable that, if possible, the views of the Sec1;etary'. 
of State on the course· proposed should be obtained before the next meeting of Parliament, which 
the Goyernor will, probably, be advised to call together in October. 

His E:i:cellency tlte Governor. 

J. lVL "WILSON. 
Colonial Secretary's Office, 

llfay, 1871. 
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No. 22. Government House, Tasmania, May 15, 1871., 
My· LORD,· 

I HAVE the honor to forward a Memorandum addressed to me by the Colonial Secretary, en::- . 
dosing an opinion by the Attorney-General of this Colony in reference to your Lordship's Despatch 
of the 9th of January, 1871, in which your Lordship pointed out to me that" The Australian Colonies 
Better Government Act, 13 & 14 Victoria, cap. 59, by its 32nd Section only requires the reser.'.. 
vation of any Bill passed by the Legislative Council created under that Act;" and that in yolll' 
Lordship's opinion no such reservation is required in the case of Bills passed by such a Legislative 
Council and House of Assembly as are now in existence in Tasmania. · 

2. Your Lordship will observe that the Attorney-General gives it as his opinion that by thi 
Constitution Act of this Colony only such powers were vested in the Legislative Council and House 
of Asse\nbly as were previously exercised by the Legislative Council. Should your Lordship concur 
in this view, and think it desirable that the grant or refusal of the Royal Assent-to any Bills 
(except those specified iri my instructions) should be entrusted to my discretion without incurring the 
delay involved in a reference to England, I recommend that the further sugg·estions of the Attorney
General should be acted upon. I also endorse the opinion expressed by my Responsible Advisers 
that it is desirable that I should be informed as to your Lordship's views on this subject before the 
next meeting of the Parliament of this Colony, which will in all probability take place in October 
·next. 

The Right ~Ion. the EARL of K.nrnERLEY. 

TASlliANIA. 

No. 22. 
Srn, 

I have the honor to be, 
My Lord, 

Your Lordship's most obedient humble Servant, 

CHARLES DU CANE. 

Downing-street, I I August, 1871. 

I HAVE received your Despatch, No. 22, of 15th May, enclosing an opinion of the Attorney
General of Tasmania upon the point whether the reservation of the Bill amending the Electoral 
Franchise was or was not necessary. 

I referred the question to the Law Officers of the Crown, and I am advised by them that the 
restriction imposed upon the Legislative Council of Van Diemen's Land by the 12th Section of the 
Act 13 and 14 Vic., c. 59, remains in force upon the .bodies which that Council was authorised to 
create in substitution for itself, and that it i.s· an Imperial7estriction which can only, the Law Officers 
think; properly be removed by an Act of the same authority which imposed it, that is, the Imperial 
Parliament. · 

Her Majesty's Government will always be willing, in the case of a Colony under responsible 
government, to ask Parliament to remove any disabilities which may be found to present a serious 
obstacle to legislation, if, as in the present insi;ance, there is no constitutional objection to such a 
course ; but as it is desirable to avoid the introduction of mea,,ures into the Imperial Parliament 
without actual necessity, and it does not appear that any serious practical inconvenience has arisen 
from the present state of the law on this subject, I do not propose to take any further steps in the 
matter, unless I hear from you that in the opinion of your Advisers Imperial legislation is· urgently 
needed. 

Governor Du CANE. 

MEMORANDUM. 

I have the honor to be, 
Sir, 

Your most obedient humble Servant, 

KIMBERLEY. 

Mn. Wilson begs to return to the Govemor Lord Kimberley's Despatch of the llth August last. 

His Excellency's Advisers observe with satisfaction that the Law Officers of the Cr_own adopt 
and confirm their construction of the legislative enactments which regulate the reservatrnn for the 
signification of Her Majesty's pleasure thereon of Bills· affecting Constitutional amendments and 
.altering the Electoral Franchise. 

. ~} 



The Governor's Advisers are not prepared to express an opinion that "Imperial legislation is 
.urgently needed." .for the removal of the Statutory restrictions which no,v, in the case of the class of 
measures under consideration, "involve the delay of a reference to England." But His Excellency's 
Mini_sters entertain a confident .expectation that, in compliance with the wishes of the Governments 
·and Legislatures of all the Australasian Colonies, expressed in. the Resolutions of Confer!=Jnces and 
_in recent enactments, Her Majesty's Government will shortly introduce into the Imperial Parliament 
a Bill for the removal of all the existing disabilities and restrictiom whirh now fetter the free fiscai 
Jegislation of these self:gov~rned Dependencies of the Crown. 

' Ministers would suggest that a clause might be appropriately introduced into such a Bill 
repealing those Sections of the 13th & 14th Victorire, Cap. 59, which necessitate the reservation 
9f legislative amendments of the Constitutional Act, and of the Electoral Franchise, in any 01· 

ft.11 the Australian Colonies, for the signification of Her Majesty's pleasure. · 

Pis Excellency tlte Gove1·nor. 

J"AM!sS BARNARD, 
GOVERNMENT l'RINTER, TA8MJd'4IA, 

J. lVI. WILSON. 
Colonial Secretary's 0.-{jice, 

25tlt Octobe1·, 1871. 


