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Members present.-Messrs. Fysh, Watchorn, Crosby, and Salim·. 
Mr. Fysh was appointed Chairman. 
A copy of the Bill was laid on the Table. 
The Order of the Council appointing the Committee was read. 
The Solicitor-General (Mr. Alfred Dobson) was called in and examined. 
Mr. John Roberts and Mr. John Mitchell were called in and examined. 
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REPORT. 
YouR Committee having taken the evidence of the Solicitor-General and of several of the leading 
private Legal Practitioners· on the Bill, beg to submit the same for the consideration of the 
Council. . . . 

AftP-r hearing the evidence, the Committee have arrived .at the conclusion that the Bill is one 
which it is desirable to pass. 

P. 0. FYSH, Chairman, 
Committee Room, Ist October, 1889. 
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EVIDENCE.-

THE Chairman asked the Solicitor-General (Hon. A. Dobs.on) to explain the express provisions ofthe 
Bill as though he was doing so to the Members of the Legislature. 

The Solicitor-General said : The Bill, which I understand to be .a transcript of the English Act, 
comes wonderfully well recommended. I suppose there are very few Bills that have _undergone what this 
one has been subjected to ; nor do I know of any Bill in England that has received so much careful 
consideration and discussion. It has been introduced at the instance of the Incorporated Law Society, a 
Society that has a good character for improvements in legislation. It was first introduced into the House 
of Lords by ,Lord Herschell, and was afterwards referred to a Select Committee, eventually passing through 
all its stages. In the House of Commons it was introduced by Mr. Cozens Hardy, Queen's Counsel, who, 
was mostly responsible for the drafting of the Bill-a gentleman whom I read with as a pupil when in• · 
England, and one who ranks high in his profession as an Equity Draftsman. After its introduction it 
went on to the Standing Committee on Law in the House of Commons, and evr.ntually, after the most 
careful consideration, passed through all its stages. The Bill was not introduced to affect general principles 
of law, but to obviate one which has been found, from experience, to exist with reference to specific cases; 
.and the Bill is of a highly technical nature. It was said that Trustees for .a long· time had suffered from 
the existing state of the law, and that. in several matters Trustees had been held liable where ordinary 
people would not. The burden was greatly felt by them, and it was thought necessary to recommend some 
<'hange in the law, or they would be unable to get private persons to act as Tmstees. There is one thing 
which strikes me forcibly in this Colony: whil~t in England you have the greatest difficulty to get men to 
act as Trustees, here anyone seems ready to do so, without thinkino of the responsibility. In England, 
touching comparatively simple questions, Trustees are in the habit of taking the opinion of Counsel, and 
would not move until they knew exactly what they were doing. Here it is different, and people do not 
seem to recognise their position. The position of a Trustee is a most responsible and onerous one. Be 
can never reap any benefit from his Trust; whilst, on the other hand, if he goes technically wrong, even 
though he acts honestly and from the best motives, he is liable to the extent of his last farthing, and, if he 
does well for the estate, he cannot reap any personal benefit. · The prevailing discontent with' reference to 
some points affecting Trustees was brought to a head in the case re Whitely, which went from Court to 
Court, and was finally decided by the Honse of Lords not long ago. In this case the Trustees were 
permitted, by the terms of their Trust, to invest the Trust Money in mortgage of freehold land. They did 
invest in land, upon which was a rich manufactory. They had the land valued by surveyors. They had 
an opinion from their 'Solicitor upon it, and got 5 per cent.,-a good income for tenant fo1· life. The land 
deteriorated in value, and the Trustees were held responsible,-the Court holding the investment an 
improper one, because a trade w·as carried on upon the land. Although the tenant for life had received the 
income of 5 per cent., he was permitted to keep all that, and the Trustees were held liable for all the loss. 
This is only one of many instances showing the necessity for some alteration ; and this Bill is the outcome 
~~ . . 

The First Clause deals with clefinitions, and one would naturally suppose that the word "Trustee" would 
be deemed to include an Executor or Administrator, as well as Tmstee. 

The second Clause provides for the receipt of money by a Solicitor as agent.· This is merely extending 
to Trustees the law of the land as it now exists with reference to other people. The matter was partly de_alt 
with by the 60th section of the Conveyancing and Law of Property Act, 1884, but a recent decision shows 
that this Section does nqt applied to Trustees ; hence the necessity for Section 2 of this Bill. The meaning 
ofit is this. Supposing you are making a very large purchase in Melbourne. The Trnstee cannot ahyays 
be present personally to receive the purchase money and give a discharge for it, and yet it might be said 
that the man who sells the property is justified in not giving a conveyance of that property until he sees 
that the money is paid into the hands of the Trustees. There is no doubt that between parties not Tmstees 
there is a power to authorise a Solicitor to give receipts for and receive money, and if that power is given 
to the Solicitor the deed may be effected althou<Th the parties are at the other end of the world. It is 
thought absurd that Trnstees cannot be· allowed to "'act in this way. Even when all parties are in Tasmania, 
a man who is Trustee for a large estate could not possibly attend personally on the sale of every portion of 
land subject to the trust. . · 

As to the Insurance Policies. This is another provision in the interests of freedom of trade and business 
between different parties which is often very usefol indeed, for by it authority can be given by' a Trustee 
to a Solicitor by virtue of which authority he can obtain a discharge for any money payable on a Policy of . 
Insurance, but a Solicitor is not permitted ·to keep money longer than is reasonably necessary. 

The 'rhird Section is a very technical one, but I will endeavour to make it as plain as pos~ible. 
Jlf-r. C1·osby.-Will it not be better to ask any question of the Solicitor-General as it presents itself to 

us? , 
Tlte Cltafrman.-I would suggest that we hear the S_olicitor-General throngh, and then we shall'be 

able to get very practical answers from Mr. Roberts and Mr. Mitchell. 
Jl:lr. Crosby.-! .only wished .to know whether we ~hould ask at the particular time or wait until he 

has finished the Bill. With respect to the latter pait of Clause 2, supposing that a Trustee gave an order 
to some Solicitor to receive that money, and it is misappropriated through no neglect of his own, would the 
Trustee still be liable? . 

Tlte Solicito1'-General.-N o, he would not, unless he a1lows the Solicito1; or Banker to keep it longer 
than was necessary. See the proviso to the Section : "Provided that nothing herein contained sha)l 
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exempt a Trustee from any liability which he would have incurred if this Act had not passed, in case he 
permits such money to remain in the hands or under the control of the Banker or Solicitor appointed as 
aforesaid for a period longer than is reasonably necessary to enable such Banker or Solicitor to pay the 
same to the Trustee." ' · · 

. Mr. Vrosby.-If an application was made to the Solicitor, and it was impossible to get that money 
from him, then the Trustee would still be responsible for the amount? · · 

The SolicitiJr-General.-If the Trustee did all he could to get the money from him, but the Solicitor 
turned rogue immediately, then the Trustee would not be responsible. Of course, if thei·e were any fraudulent 
action, that case would stand by itself. The object of the Section really is to facilitate the transaction of 
business which is now somewhat retarded. The fact is, before thi~ passed in England men were• afraid to 
take the position, because they could not transact the business they do now every day, and otherwise they 
could not do it at all. · If gentlemen are Trustees for many estates in different colonies they cannot possibly 
be running aho·ut to receive the purchase money for every sale. . 

M1-. Watclumi.-What do you call a reason~!Jle time?' 
The Solicitor-General.-I do not think you can tie it down to any particular time; I think it would 

depend upon the transaction. I think I can assure the. Committee that every word in this Bill has probably 
been weighed. It has passed through a wonderful ordeal. It faced the House of Lords, where there 
are many lawyers. Then the House of Commons' Standing Committee on Law and _the Incorporated Law 
Society have also taken a great interest in it. I think it would be dangerous to define any time ; that· 
would have to be decided according to the special circumstances of the case. 

Tlte Clwirman.-I do not see why a cestuique trust should expect to have his business done by the 
Trustee risking everything. We.have heard of some cestuique trusts who allow their Trustees to take all 
the risk and take no profit out of their gains. A difficulty in Committee was that I found Hon. :M:embers' 
minds were turning upon the responsibility which Trustees were taking OJ" avoiding. On the other hand, 
there was the responsibility which must be thro'wn upon the cestuique frust, and you cannot in any Bill 
protect both. You may lay down some principle also for the Trustee to act upon and possibly protect 
the cestuique trust, but cannot hit upon a principle which relieves the Trustee from responsibility. 

· Tlte Solicitor-Ueneral.-The guiding pl'inciple of this Section is that if the Trustee acts honestly, and 
does all that could be expected of him, he is not to be made_ liable for that which is a misfortune. It 
ensures him against loss if he employs a Solicitor in any trust transaction as he would in his own private 
business, and that Solicitor turns out to be a rascal.and runs away. 

Tlte Solicito1·-Gene1·al ( continuing) said:____The 3rd clause r~fers to "depreciatory conditions on sales 
by Trustees." 'l'his is a secti_on ·that was very much wanted, more so possibly in England than here. 
'l'he meaning of the depreciatory conditions may be said to be this : when_ a man sells a property he 
always hands the abstract of title to the Solicitor for the purchasei·, and this abstract in England some
times goes back over 50 or 60 years, and this discloses the title of the man who is selling. The vendor 
goes to his Solicitor and says he wants to sell his property, and wants the conditions of sale prepared·. 
'l'he Solicitor commences and goes through all the deeds, son?etimes extending to the Crown Grant, and 
if there are any flaws, or any deeds lost, it is the duty of the Solicitor to cover them up by conditions. 
In some circumstances it is necessary to have a condition which provides that the abstract of"title shall 
begin from a certain day in order to effect the sale, and make a title that the vendor can gi,,e. Various 
conditions are imposed with respect to properties ·passing from one i;nan to another, conditions sometimes 
so stringent that they affect the sale, and are called "depreciatory." 'l'he law holds that Trustees may not 
take precautions similar to those taken by private people, and an unwilling purchaser sometimes escapes 
from his contract upon some technical oJ:\jection that the conditions of sale were· depreciatory. The clause 
states-" No sale made by a 'l'rustee shall be impeached by any cestuique trust upon the ground tl1at any 
of the conditions, subject to which the sale was made, may have been unnecessarily depreciatory, unless it 
shall also appear that the consideration for the sale was thereby rendered inadequate." The section is very 
guarded, and it must be remembered that all conditions mu~t be to some extent depreciatory, otherwise you 
would never have any conditions of sale at all. If we could all get a title directly from the Queen's 
Crown Gram the difficulty would be removed. But inasmueh_as most titles involve the consideration of 
deaths, marriages, conveyances, changes of ownership, &c., there are ahyays ·some complications. Where 
the ordinary man can go into the market an<l sell his property, the Trustees cannot do so under similar 
conditions, and the law now proposes to say that no man shall get out of a contract with a Trustee by 
setting up the fact of a depi·eciatory condition of sale as an excuse. If I am a cestuique trust, I mean one 
on whose behalf the Trustee sold, and -I want to repudiate the sale, I· may show that some of the 
conditions under which the property was sold were depreciatory in ·a technical sense, whilst all the time the 
title to the property may really be good and marketable. If you were not a Trustee that ,,,ould not affect 
you, and that is why it has been found necessary to alter the law. · The whole clause, as I said before, is 
very technical, and it would never have been here unless there were very good grounds for it. 

The Cltairman.-I may say that the Committee got as far as this clause and did not find any particular 
objection. We want you to dwell more particularly, if you please, on the next section and sub-section, as 

· to the retrospective character of the clause, and especially on those words in the 49th and 50th lines-" by a 
person whom the Trustee reasonably believed to be an able practical surveyor or valuer, &c." It was 

-pointed out that such words were very applicable in England where you li'ave to take the valuation of a sur
veyor, but in these Colonies the practice i1> not to take .the valuation of a surveyor, but from gentlemen 
acquainted with. the property. Some Members wanted to alter the phraseology and turn the one person into 
two persons, and instead of the term practical surveyor use the words two persons, competent ·valuers. Some 
of. the Committee object to that, but I see no difficulty whichever course is taken; but I want you to tur:r;i 
especially to the retrospective character as it comes out in sub-section 3. . 

The Solicit01·-General.-There is.no doubt that the question which you have raised is one of great 
importance, and one more for bu_siness men or solicitors and business people than a pure question of law. I 
quite agree that it is necessarr that there should be some sa~eguard where,the Trust~e lends money, and that 
he should get a proper valuation, but I do not at all agree with the gentleman who said that, because he was a 
valuator, the law should be altered, and he should not be obliged tp take the opinion of another. Probably 
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in that partiqular instance he had a knowledge of prop"erty, b·ut the great btilk of Trustees have not. I 
think it would be a very wise thing indeed to haYe same defined principles to make the thing- workable, 
and have one or two persons who have a practical knowledge of the· subject to see that the 'l'rustec does 
not go on his knowledge alone. Previously they could go to any Solicitor's office, being generally too 
wise to go to their own, and get responsible men to de_al with; they must now follow the coi1rse laid down 
by Act of Parliament. I am in some doubt as to what to !'ecommend, whether there should be two or one 
persons, and who they should be. 1 should think if you had two persons· acquainted with property, that 
should be sufficient, and I see. no objection to an amendment of that sort. Of course, if we had anyone 
here answering to practical surveyor or valuator, it would hardly be necessary. , 

· T!te Chairman: 'l'here is no one holding the position as a practical man. Architects do what is 
required_ with regard to buildings, and a good .deal of actual valuation iu land is done by men who own 
pastoral estates. · . 

The Sulicito1·-Gene1·al.-I see no necessity to slavishly follow the Bill because it has been found best· 
in England, where the conditions are ·different, and it is a matter that may well be left to discussion. 
Unlike the other portions ·of the Bill, this matter is not one of legal technicality. I should advise the 
Committee not to follow the Bill if we liave not practical surveyors and· valuers, because that would put 
the Trustee to some expense and difficulty in getting what might really be unsatisfactory valnatious. I 
think that some. such alteration as that would be an improv<:IIi.ent in the Bill, although, as a rule, I think · 
the Bill is carefully drafted, but I shoulJ. be son;y to see it attach any other responsibility; although this 
particular part has reference to the condition of the Colony rather than to legal clrafting. It I was in charge 
of the Bill I should be quite satisfied to see any alteration made. either to two persons, or, if you like, one. 
Two would be safe if thoroughly acquainted with property. 

· J.lfr. C1·osby.-Would not that alteration increase the difficnltiel:! of the Bill? Ifwe allow it to remain 
as ·one, there is no objection to the Trustee employing a second if he does it to reduce his liability. The 
Trustee might have leut the money, say quite recently, and has not taken pl'ecaution in auy shape or form, 
but has simply acted on his own judgment, and if we pass this Act and make it retrospective foi• 10 years, 
the Trustee would be liable because he obtained no guarantee whatever at the time. 

The C!tafrman.-l tried to point out to the Committee that his position would not in any way be 
altered by this Bill. If. the Bill were not brought in he would act under existing responsibility. If 
Trustees follow the wording of the Act they. are protected by the Bill ; if they do not follow the wording 
of the Act they are not protected by the Bill, and remain in the same position as if there 
were no Bill; but, will it be a charge upon him that he had the Bill before him and did not follow 
it? Suppose, for instance, from this time forth-I will take two cases-the Bill is not in existence, and I 
take .the value of the property on my own responsibility, and I must prove to the Court by evidence that I 
believed it to be correct. If this Bill is in existence, and I follow the same course, it. is still for me to prove 
to the Court that I acted bona jide. I call witnesses for that purpose, and still stand in the same position 
'whether the Bill be passed or not. Might not a man's position be altered by reason of the fact that he had 
the law to go by, aiid he did not go by it-that he acted upon his own responsibility instead of taking the 
law as it was? 

The Solicitor-Geneml.-I think your construction is the correct one. What this section does is to 
say this-that if a Trustee chooses to do certain things, then no matter what happens after that, he shall be 
held harmless if he does them. Although the Act is made retrospective, I do not think it makes it worse 
for the Trustee who has not followed the rule. Speaking generally, the clause merely says, not that a man 
shall be liable if he does not do it, but if he does it he shall be held harmless. A man may run the l'isk even 
ifit is passed. They will think that they know the land well enough on which they are lending money, and 
think it is sufficient value. Of course, if they are wise and wish to be completely protected they will follow 
the lines of the Act. 

The Chafrman.-On the question.of its retrospective character, I was authorised to say to the Com
mittee that this sub-section 3 provides a retrospective.freedom from harm only if the Trnstee has acted 
under the control of a portion of section 4, that is, that the retrospective effect is beneficial if he has acted 
principally on the instructiqns laid down in section 4. It is not retrospective to clear a Trustee who has 
neglected ariy act or duty usually imposed on a Trustee, but the argument used in opposition was, you 
have cleared the Trustee of his wrong doing by this retrospect action, therefore the cesti1ique will be in a worse 
position. To which I replied-he bears the responsibility now of doing anything wrong, and this Act will 
only clear him if he is acting to the best of his ability _in accordance with the Act. If he disregards these 
principles he will be as liable as previously. 

T!te Solicitor-General.-In effect it will be so. I think the intention of the Imperial Legislature 
by this clause would be, that a Trustee befol'e he lends money should have certain valuations made, and if 
in the future he has these valuations to show, he will be held harmless. The retrospective effect is 
beneficial when· it renders a Trustee harmless, because I take it you will require such things done by 
Tru!ltees as though they were ordinary men of business, and therefore I do not think that he should be held 
responsible for losses not under his control. 

iJfr. Orosby.-I think it would be well to take the opinion of Mr. Roberts and Mr. l\fitchell on this 
clause now. 

T!te C!tairman.-V ery well. Will you kindly give us your opinion,"Mr. Roberts ? 
J.11.r. Robe,-ts.-l would rather· leave the clause entirely as it stands, with one person. In New 

Zealand I may say, and I have many securities from there, valuation is a separate business. Here things 
are much simpler, and they do not care to be tied down in that way. · 

T!te Chairman.-Therefore you believe that" a person whom the Trustee reasonably believed to be an 
able practical surveyor or valuer," &c., the best definition? 

J.1fr. Ruberts.-Yes. · 
.11:lr. JVatcho'l"n.-When the Bill comes on fo1· discussion finally we shall not have _these gentlemen 

here to advise us, therefore we had better get what information we req\1ire now. I should like to know 
. what my position would be snpposing I was a Trustee aud had lent £1000 on a property that could be 
shmvn was worth only £500 when I !ant that money. Should I have to pay the difference to the estate? 
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T!te Solicit01·-General.-Certainly. . . . , · · · 
11£1·. Wafoltorn:~I(l had\,mpfoyed a valuator at that time, and.be had been .qf the. same .opinion as 

IDJ.self that it was wo1:tlr only .;£500, sho~ld I still he liable? . . 
. I'!te Solicitor-Gin!eral'.-Tf'the v.alua"tor said it was right you would, not b,e liabl_e. . . 
· Mr. Watrhorn.'~Si:tpposing' I 11,ad ·cons~lted .the Solie/tor. to the estate, Wl\O adyised me.to .lend, the 

money, ,and 10 years afte1'wai·ds it Cfn' qe p1·oved that the property wa_s really not worth ,£500, should I 
ha_ve T,() _make good the deficiency? . . . . . . ' I 

Jl1r. Mitchell.-This section ;would not cover you, as you must have two-thirds of the, value ~efore you 
can do so. · -

Tlte Sulir:itor-General.-,I sho~1ld say,· in answer to the question, that . if JO ,years ago a competent 
valuator certified that such and ·sud1 a valu.e was tw·o-thirds _of the value, an_d you lent two-thirds upon his 
certificate, you would be protec,ted. . . · 

• Mr: J,Vntclwrn.-If I hail taken no valuation at all should I be .liable?· 
T!te Solicitor-General.-Yes. The clause, as I understand it, is. that you may employ valuators 

or not. If you do not employ them you take the risk ; if you do you are relieved of risk. 
llfr. Crosby. -Is there no provision iri the present law fo~; valuators? 
Tlte Soliritor-General.-No Statute law, but only the law of Equity, which would make the Trustee 

liable if he played tricks in that way. . . . . . . 
JJ.fr. Roberts:-! quite agree with the position the Solicitor-General takes. 
The Cltairman.-And you would rather retain the phraseology already in the Bill. Then, as to what 

amount a man shall lend, shall it be half or t-..yo-thirds ? 
Mr Roberts.-The· Colony is at present progressive, al).d may be left to the discretion of the lender. 

I often lend two-thirds, .but it generally depends upon the nature of the property. On broad acres you 
could lend that amount. . , . , 

T!te Solicitor-General.-.As the .law now s.tands the Trustee is allowed to lend one-half on house 
property, and two-thi.~·ds on la,n,ded estates. )'he reason for th,at rnle in England was that it was thought 
that one sort of property was more fluctuatil).g_ than a·nother, but I think they have come _to the conclusion 
that agricultural prope_rty fluctuates just as I;J}_uch as house property. It is a 11f"W departure in the Bill, and 
it no,y ma,kes bothproperties.\llike, and you· may lend ,two-thirds on either property. 

. Mr .. Roberts.-! think it would. have be~n better not .to have altered the old rule. On town .proper.ty 
one-half is quite enougJ1, and. on broad acres twocthirds. . . 

1'lte Solicitor-General . ....:...! do not think they' are doing wi·ongly in making both equal. But, of course, 
this is a question for people who understand the value and the fluctuation of value jn landed property . 

. The Chairm.an.-If we fall back upon the .old principles :we shall find that we always manage about 
every five years to secure some advance upon property. If you take the ·Assessment Roll you will see we 
h[!,ve steadily advanced ye;:tr by ~,ear. 

- J1fr. Roberts.-! shall never depart from the old rule. I have always regarded the broad acres as 
safest, because so many .of the town properties fluctuate. 

Tlte Chairman.-Mr. Mitchell, will you kindly give the Committee your opinion on this cl_ause? · 
. .. Jlfr. Jliitclwll.-With reference to the number of valuato1·s, I should certainly take the one valuator, but 

I think some difficulty would be found in interpreting "the practical surveyor or valuator," as there are 
none such in Tasmania. Generally, men in the district in whom we have confidence are selected, and we 
get the value from them. The pra,~tice in our office is to take the opinion of two. Under this· Bill it is 
quite sufficient to take one, becau~e you have only two-thirds of the ·value to go, and that in itself should be 
suf.ticient protection for any one advancing-·money on mortgage. I should certainly keep to the two-thirds. 
In the matter of .private !oars we look at the man who wants the loan, and ifwe kno,v him this is often a 
guide. Where, however, you have Trustees advancing money, this ought not to be considered. Trustees 
should • be guided by some reco_gnised rules, and confined to those rules; therefore, one valuator, together 
with the two-thirds value, should be suffiqient protection. I shonld certainly insert the ,vords "whom the 
Trustee believes to be· a competent vaiuato1·." The t":.o-thirds. value might simply clear up a lot of 
difficulties in years to come, where difficulties might arise if it were left out. · 

T!te Clwirman.-Its retrospective character will apjJly, I suppose, to wills now in existence, although 
the testator is still alive. 

llfr. Mitr:hell.-The law says. the will does not speak until the death of the testator. 
T/w Clwirman.-Suppose I have said in my will that the Trustee may lend money upon Corpo1·ation 

Bonds or Government Stocks, I am not going to-morrow to run and alter that will because this Act is 
passed. If I do not die for some years after it i8 passed, is it applicable to that will? 

T/ie Solicitor-General.-! think you mean this : if the trusts of your will really diifered from the Act 
of Parliament, what is the result? · Of comse, yon may.give '11 rnstees power to invest in any sort of stock 
yott please, and so long as the Trnstee follows the instructions in y.on!' will he will be held harmless. In 
the ~bsence. of any directions in the instrnmeut crea1ing- the tmst, the law provides, by Section 42 of '-' The . 
Conveyancing Act," a list of seven different securities in which trnst funds may be invested. These· 
secul'ities are in addition to any ~cclll'ities mentioned in tl1e trust. · 

The Chairm.an.~ vvm ·_YOU please explain "the Tnrntee~ can lawfully lend"? . 
T!,e 811lidtor-Ge11eral.-l take it that the Trustee can: lawfully lend upon any real'or personal property 

authorised b,v the deed or will creating his trust, and he may also lawfully lend upon the securities mentioned 
in Section 42 of" The Conveyancing- Act." 1 

T!,e Cha.i·rrna,n.-Ha,..-e 'l'n1Ntees now power by that Act to lc11d upon pel'sonalty? • 
T!te Solirit01·-Genernl.-Tlie securities mentioned in the Section are-(1) Debentures 01· Treasm:y· 

Bills i,suecl by -the Government of Tasmania; (2) Debentures of which the Interest is guaranteed by the 
Gonmment; (3) Debentures of Anstrali::m Colonies or N e,y Zealand; ('4) Stocks, &c. of British Govel'n-' 
ment; (5) J\'fortgagE; of Deal Estate in Tas11muia;. (0) Mcntgage of Leasehold Estate in ,Taomania held 
for terms of not less than 200 year;;; (7) Fixed deposit in any Bank in Tasmania. · 

The .C/tairman.-Trustees having-trust money to lend, by Section· 42, of "The Conveyancing Act" 
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may invest in Treasury Bills or Government Debentures, bonds in this and other colonies-in fact, upon 
anything of that nature, and upon real estate in Tasmania. · 

The Solicito1"-Ge11eral.-Under the law of the land the Trustee can lawfully invest in fixed deposits 
in banks, but yon have a perfect right to make your ,viii so that the Trustee may invest either in debentures 
or real estate. In that case they could lend it in whatever manner you directed. If people die without 
wills it is necessary to have the law of the land to tell you where their money may legally be invested. 
The meaning of the Section in "The Conveyancing Act" is that a person may · lend by the instrument 
creating their Trust if any direction is given in that instmment directing the Tmstee, or by the law of the 
land . 

.1.lfr. J.litclwll.-Sub-section 2 should be struck out. If that section stands as it is a case like this 
may happen : I may bring a title, and say here is a lease for 300 years on a piece of land, and you take 
that lease without investigating the title; the man who let it to me might turn up and the title prove to be 
worthless. But that Section would protect the man lending the title . 

.1.lfr. Crosby.-ls not this a transcript of the English la\'v? 
The Cltairman.-I understand it to be a transcript of the English Act. 
Mr. ~Mitchell.-I sav No. 2 should be struck out. 
J.111·. Roherts.-l thii-ik it is a very arbitrary clause indeed, because it says "if in the opinion of the 

Court the title accepted be such as a person acting with prudence and cantion would have acce~ted." 

Clause 5.-:-Liability for loss by reason of improper investment. 
· The Solicitor-General.-This clause is merely carrying out the provisions of the 4th Section ; at least, 

it is supplementary to that. -
The Chairman.-It practically means he shall only make good loss which he could foresee or avoid. 
·.1.Wr. Roherts;-This would enable a man to pay intc• Court the difference. 
The Clwinnan.-Is there any objection to the retrospective character of the sub-section? 
T!te 8olicitm--General.-I think there is no objection to having the sub-section retrospective . 
.,_'Jtf1·. Roberts.-If it is good for the future it should be g·ood for the pa~t. 
The Clwirman.-The law can only apply to cases which shall be hereafter discove1;ed. 
J.lfr. Mitclwll.-A mortgage may have been made 10 years_ ago.. Take the case given, say for .£1000, 

and afterwards it is only worth £500. The security in this case has gone down, but the Trustee would 
only be liable for whatever loss the1:e was beyond the proper sum, and not for the whole amount. 

Clause 6.-Indemnity for breach of Trust. 
Solicitor-General.-lt may appear strange to see a 'Clause of this nature in a Bill, but it is a fact that 

Trustees are very often importuned, by those for whom they act, to commit a breach of trust, and to do it in 
such a way that there is no ~oral delinquency in the matter at all. Pressure is very often brought to bear, 

· most unpleasant to the Trustee. For instance,-a Trustee, by the terms of his trust, may only be allowed 
to invest trust money in stocks that bring in say two and a half per cent. Naturally, if the family are 
starving·they ask for it to be put out on mortgage in order to get 5 per cent. The Trustee says I cannot 
do it. They bring all the pressure they can upon him, and, finally, he believing it is perfectly safe, invests 
it on some property where the investment fails, and then he actually finds out that the very people who 
urged him to do this turn round upon him, and make him pay back the money lost by their importunity. 
One cannot excuse the Trustee who departs from the letter of his trust, but it is only fair to punish the 
cestuique trust, as well as the Trustee, if he is guilty ofa breach of trust. A Trustee may be doing all he 
can, for his trust, and if he departs from the letter of his trust, then they turn round upon him if it turns out 
unfortunately. It might be a woman who was restrained from anticipating her income,-an expedient to 
prevent the husband getting hold of it, by getting her to mortgage her income before it became legally due. 
To meet. such a case, a celebrated Lord Chancellor inventeu the ~lause against anticipation. This woman 
was not allowed fo mortgage her income before it -was due, therefore it could only be paid on such day as it 
was due ; therefore a mortgage on it would not be lawful, and might turn out useless. If a woman has 
passed the age of child-bearing, the trust fund may sometime be divided upon the supposition that there 
cannot possibly be any children of the woman. There are many cases where a Trustee commits a breach 
of trust at the importunity of a woman to serve her husband. 

The Chainnan.-I take it that this Bill does not relieve the Tmstee except to this extent, that it 
makes the person who contributes to the breach of trust to a ce1;tain extent liable. 

The Solicitor-General.-Yes. He is only relieved to this extent, that if the parties consent in writing 
to lia ve the balance of their own trust estate dealt with in this way, any loss occasioned thereby is made 
good out of any funds they may have. _ 

The Chairman.-That is, that persons who sign any writing to the breach of trust must be responsible, 
but a person who does not cannot be responsible? Yes. 

JJfr. Roberts.-! think the clause goes too far, and by it you are defeating the object of the set law. 
For instance, you have property in trust for a married woman, without power of anticipation, and the 
Trustee is exposed to her importuning to allow her to anticipate her income. There is now encomagement 
held out to Trustees to do this, for the responsibility is partially taken from them ; and, should the income 
be thus anticipated, if afterwards she became a widow, she might starve. 

. Tlw Solicitor-General.-The safeguard is that the Court, in making an order, wonld look at the 
circumstances of the case. 

Mr. Robei-ts.-lt is hard not only upon the cestuique trust, but upon the Trustee, and also upon the 
widow. Whilst the section is good in many respects, I think it goes too far. 

The Chairman.-If the husband importunes the wife, and the wife importunes the Tmstee, he may 
sar, Well, give it me in writing and I will do it. 

llfr. Uoberts.-I think it defeats the object of the set law, in providing that a widow should always 
have that course open to her. · 

The Solicitor-General.-! would also point out that the Trnstee· would run a risk, as it is only under 
exceptional circnmstances he could do it. 
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· Mr. Robert.~.-It is directly -against the very, weird ·"·anticipate." - The clause agaiiist anticipati?~, 
which is a most valuable one; is defeated by this. . · . . 

Air. Mitchell.-The clause is well framed to prevent the 1iiarriP.d ladies backing on their own act_s. 
There are cases where married women have implored a Trustee to •give them the _money to.save thei_r 
husbands from ruin, and have "then turned round on him and insisted that he should pay the money back;. 
but here he-says give me the instructions in black and white, and then, if you force me to do it, I can go to 
the-Court_ and get you prevented from getting any more. If would also help married women to strengthen 
the Trustee not to make advances, beca11se they would know, if th'e-Trustees did make ·those advances, 
their own property would be liable for them. - · . 

. 11:Ir. Crosb_y.-I:low would such a clause bear upon Mrs. Smith in the action against the late Chief 
Justice_? If the Trustees had advanced the money at her request, they could not have recovered it. . 

_i:I1·. Ll:Iitdtell.-Assuming that the Trustees had acted in a breach of trust at the request of -the lady 
named, then hei· interest in the fund could have been charged. with such portion of the advance as the 
Court might think equitable ; and this is a most just position to enforce. · •· 

Mr. Robei·ts.-1 do not think the provision necessary. I know that" a properly minded woman would 
do anything- at the time to relieve the pressure on her husband.· .Now, you are just defeating all that has 
worked well for years and years. . 

·· Tlte Chairman.-No, not alway~. · 
M1·. 01'osby.-The question is, .whether we sho.uld strike ~ut the clause or allow it to stand:--
The Solicitor-Geneml.-In a case of this so_rt there must be a difference of opinion. I do not think 

you can have a better guide than the -English Parliamentary School, in which every word and line of this 
Bill has been thoug-ht over; for that reason I certainly recommend the retention of the clause. 

_jJ,fr. Crnsby.-They are very fond of anticipating things in England. 
The 0/iairman.-It is very difficult, in altering any word in this Bill in Committee before having legal 

experience or advice, to say what is the particilla'r result of such alterations. When you have the 
advantage allC). experience of men who have been Loi'd Chancellors, and who have weighed every word of 
the bill, it is a, difficult matter to alter it. The question is,. whether we should 1:ecommend this clause 
should be retained or not? 

The Solicitor-General.-In my_~wn in<lepl'nrlent judgment I think it best to.retain the clause. Mr. 
Roberts is afraid of what will happen in the case of married women. VVe will ~ay that a married woman 
was ·entitled to an income of £200 pe1· annum; the Trustee would not be such a fool as to allow her to 
anticipate, unless her life was insured, as she might die any. minute. . I do not think the majority of 
Trustees would listen to her importunities. It is for an outside case that I think the Ti·ustees should be 
protected. . 

.iv.fr. 1Hitchell.-The Trustee has to go to the Court and get an order for such part ·of the sum as the 
-Court thinks reasonable, and in order to apply to the Court -to give him that order, the whole of the 
circumstances would be gone into. The .consent 01· request of the married lady should be wi:tnessed by 
some i•erognised perso·n, such as a J.P. . 

.iv.fr. Roberts.-But the clause commences" Where a_ Trustee shall have committed, &c." He does 
not go to the Court to get sanction, nor does lie go to the Court to give effect to the settlement in any way; 
but when he is in a scrape he-goes to -the Cou1:t, and I say it is opposing the views of the set law of the 
testator, and encouraging the Trustee to commit a breach, an<l encouraging the_ cestuiqtie tmst to wm·ry him 
to do so. . · · 

The C!tainnari;.-I rather agree with Mr. Mitchell. 

Clause 7.-Trustee may insure buildings. 
Tlte Solicitor-Geneml.-This clefines really what the duties of the Trust~e or what his rights are with 

reference to insurances, not well defined now, and it says:-
7.-(1.) "It shall be lawful for, but not obligatory upon, a Trustee to insure against. loss or damage by fire any 

building or other insure.ble property to any amount (including the amount of any insurance already on foot) not 
exceedipg three equal fourth parts of the full.value of such building or property, ai;id tci pay the premiums for such 
insurance out of the income thereof or out of the income of any other property, subject to the same trusts, without 
obtaining the consent of any person who may be entitled wholly or partly to such income." · 
And it. gives you the amount which you may insure; and it says if he does that he.may reimburse himself 
out of the t1:ust funds. As the law stands now it is not certain that he may reimburse himself out of trust 
funds. · 

Tlte Glzairman.-As this is an impo1-tant clause, I asked- Mr. Dobson to favour me with a written 
opinion thereon, and he has kindly done so. If .you have no objection, Mr. Dobson, I will hand it in as 
evidence. 

The Solicitor-General.-Certainly. 
The opinion was as follows :- . 
"It appears to me· that, apart from the special -trusts undertaken by a Trustee under a deed or will, a 

Trustee is not liable for omitting to insure trust property l'eal ·or personal. But if a Trustee suffer a policy 
·of insurance to become forfeited through neglect to pay the premiums, he is bound to inake good the loss 
to the cestuique trust (Lewin, p. 903), provided that he had funds in hand for the payment of the premiums. 
As to whether a Trustee may insme and debit the trust funds with the premiums, it is laid down in Lewin, 
p. 580-,-' A Trustee would, it is •~onceived, under special circumstances and in due course of management, 
be justified in insuring the p1;operty, but where there is a temmt for life he could not be advised to do so 
out of the income without the tenant for life's consent; but if an annuity and a policy un the life of the 
cestui que vie be made the subject of a settlement, it is implied that the Trustee is to pay the premiums out 
of the income. A mortgagee is not regarded as a Trnstee ; and -if, in the absence of auy stipulation on 
the subject, l1e effects an insurance, it is on his own account, and he cannot claim to be entitled to the 
premiums under just allowa.iices: it is the same as if a lessor or lessee insured," in which case the other 
would have no claim to the benefit of the policy.' 
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"It is also laid down in ·Bunyon on Fire Insurance, p. 11-' A T1·ustee may insure i_n respect of the 

legal estate or right of possession vested in him, an<l recover from the insurance office in case of fire, 
although the name of the cestuique trust or person beneficially interested is not interested in the policy. 
The law will not dispute the legal interest which is the legal result of the legal ownership, alt~ough it will 
also recognise the equitable interest as entitling the owner of it to enter into the legal contract. A Trustee 
is not as a rule responsible for not insuring, but is now authorised to insure by statute in the management 
of the estate when it belongs to an infant.' The statute as to the infant refers to the English Conveyancing 
Act; a similar Act is now law in Tasm_ania." 

Clause 8.-Statute of Limitations may be pleaded by Trustees. 
T!te Solicito1·-Geiteml.-As things stand now an ordinary person may plead the statute, bnt in some 

cases·a Trustee cannot do so. So that any Trustee, however innocent he may be, or whatever time may · 
have elapsed, cannot plead the statute. He may have taken the best advice, but if he is dead, and 50 years 
after the same transaction is opened, some person inay come of age, the same beneficiary may hold him liable 
for a technical breach of trust which, if it had been any other man, he could have pleaded statute of 
limitation. The policy of the law now is to sli'orten the periods of limitation, and on our own statute 
book we have in some cases altered the law of limitation from 20 to 12 years. The clause means that 'the 
statute of limitation might be pleaded by a Trustee, except in the case of fraud, and then it is not applicable. 
_There are other ~afeguards in the Section. For sub-section (a) says:-

(3.) This section shall apply only to suits or other proceedings commenced afte1· the first day of January one 
thousand eight hundred and ninety-one, and shall not deprive any executor or administrator of any right or defence 
to which he is entitled undPr any existing statute of limitations. 

T!te O!tairman.-The only question I noted in the margin is as to when the Statute of Limitations 
would begin to apply with reference to minors. Do I rightly interpret the law, that the Statute of Limita
tions would not begin to date until the minor became of age? 

T!te Solicitor-General.-lt would depend very much upon the nature of the claim. · 
The C!tafrman.-Then any Trustee in possession of property, or Trustee for a minor, would be obliged 

to bring up his accounts to the day he came of age? 
Tlte Solicitor-General.-Yes. 
T!te Clwirman.-The Statute begins to run, then, when he becomes of age? 
The Solicitor-General.-Yes; but it would depend what· sort of an action it was,-whether for a 

money debt or recovery of land. 
T!te C!tairman.-l am satisfied if it does not begin to run until he is of age. 

Clause 10.-Trustees of renewable leasehold may renew. 
T!te Solicit01·-General. -Thi~ is a very sensible thing. Supposing Tmstees hold mining property, and 

they want to get a renewal of the lease. Perhaps if the Trustee is not allowed to do it, the estate might lose 
the mine or their lease altogether. But this encourages him to do it for the benefit of the estate, and the 
expense may be met out of the trust fund. 

Clause 11.-Power to Trustees to raise money to meet finei:i on renewal of lease. 
T!te Solicitor-General.-This, of course, is only following up the legislation in the preceding clause. 

Clause 12.-Application of Act. 
The Cltai1"1nan.-The clause says, "This Act shall apply as well to trusts created by instrument 

executed before as to trusts created after the passing of this Act.'·' You say this Act applies to trusts where 
the instrument might have been created 10 years ago, and this Act applies to trusts created under that 
instrument? At least, that is how I read it. · 

T!te Solir:itor-General.-Except in cases of the Statute of Limitations. 
The Clwirman.-Yes, but we were saying that the Trust was not created until a per.,on is dead. 
J.lfr. iliitchell.-lt does not operate until the death of the person. 
The Solicitor-&eneral.-Supposing a man died last year, and• left a will which was proved, this Act 

would apply to anything in that will or marriage settlement. I think that is the correct view. 
lrir. llfitclwll.-Before the Committee adjourns I should like to suggest that the Section-recognition 

of our Ass.issment Books-struck out of the Bill in the other House, be 1·einserte'd. The Assessment Books, 
as Hon. Members well know, have been prepared at great trouble and expense. Returns have been brought 
in by owners of property themselves, and revise·d by competent valuers. Owners have had the right of 
appeal to the'Supreme Court, and in many instances have appealed, but that in my mind attaches very 
great value to the Assessment Books, and the Government having. gone to that trouble in getting these 
books, they should be recognised on subsequent occasions, and be the foundation .on which investment can 
be made. · 

(2.) For the purpose of making any loan of Trust Funds, the Capital Value of any land as shown in any Assess
ment Book made under the provisions of" The Assessment Act, 1887," not more than Four years before making ~uch 
loan, shall be of the same force and effect as if the Trustee had duly made such loan upon the report of such surveyor 
or valuer as aforesaid ; and all loans already made by Trustees to the amount of not more than two-thirds of the 
Capiral Value of any land as shown by any Assessment Book hitherto made under the provisions of "The Assessment 
Act, 1887," shall be deemed to have been. duly made so far as relates to the_ value of the land. 

_The Clwirman.-Would you pu_t that in as a proviso, or in connection with Clause 4? 
Mr. llfitclwll.-l should put it in as an independent section, to read as Clause 4. I think it is an 

excellent provision, and it is simply the Colony backing its own assessment, instea<l of casting it aside as 
worth nothmg. · 

J1fr. Huberts.-I do not agree with it. I do not value the assessment twopence. 

WILLIAM THOMAS STRU"rr, 
ClOVF.RNMENT PRLS'fER, TASMAXIA. 


