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Sia., 
AT the request of the Oatlands Railway Rate Committee, l enclose for yourinformation a Cue 

a.~~-Qpj~JP:Q.. ~f G<>~~il to~cµing th~ d_ev;i~µo~ ~f t4e,R,ajlw~y,fr<>~.tpe._route. laid d~:vr,n, by.th~ late 
~i; •.. :\V-;y;Q~,: ~A4 .. ti;qs~:tp.a~, \he1 iµform3:tiqn_. tli!J!:l atfor,<le9 . will, asm~t: you in.. pr,otecting .the, Contract 
Rights, of the. Colony in tpis, mpst imp_ortant. particular. 

"Fl,.e Hon. tkt CWimial Tr,_easur~. 
••'"' .•• , ••I••••• "•••"•'•• ,\ ,- .,._,,..-, ..... ,. 

Thave the honor·to be; . : •·; . '· . ..,;.. . . . .. ~,. ' . .· •' -~ 
t:,ll', 

c:A'S E .. 

Your most obedient Servant, 

AL¥,R:8~B Pl'I:.LIN_GER .. 

ON,t~e-15th of A~gus,_t, _i-871, a C?ntr.act was;made between-His Excellen~y ·cu::A_IlLE~ Du CANB~. 
Esqmre; then:Gov.ernor.of-Tasmama, for. and, on behalf of the ©overn~~nt of Tasmama, of the omf · 
pa.rt, and: 'Ihrn-TA:.sMANIAN:- MAIN LINE RA1Lw4Y Co~PANY, LIMITED, of· the ·other part, for the 
purpose ,of constmcting, maintaining,· and; .working" a' Mai'n- ~ii~e of Raihvar, between Hobart Town-· 
and· Lami!!eston. · 

· This, Contract,(a .. copy .. of·whiclLacc01!Jpanies. the Case)'it_ wil!· b(robserved: was made-as it, 
states,,....i9: pm:suance, an~l exer~ise: of· the. powers_ giv.en- by the_ Acts of the- Parliament ·of· Tasmania; -
33,V,ictpr.ia,. N:o.; l, passed, the-22ndJ October_, l 8_69; in~ituled, '' ~he Main,; Line 9f Ra;ilway· Ac~," and-' 
34, Victoria~ No. 13, pass~d: the 18th, October, 187.0, int_ituled: "/l1he Mai,il Line of Railway Amend:. 
ment Act," and in pursuance and exercise of all other,powers,giv.en or reserved- to or possessed' by, 
the Governor of Tasmania in that behalf, and for accomplishing and carrying into effect the objects 
anpi Pl•lrpoii,et(a,u~p.prJ:s.e,~. or,- cont§iµpJ_at~d .by; the, sajd A~ts,.. · 

~y tJle1la!:1!:ID~n.tj<>ned;-A,ct,,~t, Victoria.,_Np'. 13,.subi-section. l of seqtion 3, it is. enacted, that in: 
the Contract pror_i~il)n,1sh,q{l.b.e,ma,.d~, a;r:µqn,gs~ .. ot~e:r. things,•· F,qr c<rrnpelling, th'e constr:uction, of the.· 
said' Railway by, a route which shall keep as near as may be practicable to· existing centres 
of,P,PPUlP:!ign,'.' _. _ . _ _ _ . __ 

13y. ~l:l~ti,on. 4_ of! the.. S~ll,l~ A,~( it is. pro~ide,cJ; ~~\l( '.' Tli~ S\lid: Cpµtr~ct: sh;n cop.tain: all s_uch qt~,:,; 
stj~!!i11tio!:1!l _ ~.*t provis~on,s ~s, ~JJ:e G:oy,ep~or i~ C,oun,~il ma~. ~lih* ne,~~ss\lry to. sec,ure, the, e,fficien~. 
c~~SP"}~~t~on,.w,pr,kj~g;, aqq_~a.~i:i.tep~n..c~ of:t~e s~i~ ~ilwar,,, ·. · 

.. If ~he pe:r~on; 9~. ComP.~PY s,hall b_e g_u~ltr pfa~y brea_qh: <>(a,~y: of_ tqe cpn~itions, p~ov;!',i,qns. ,Of; 
st~P,~lat1oµs of'tlle_ ~3:~d· Qontrac~,.«;,f, of" The Ma,1~_Lme qf ~,a.1Jw~yAct," or o.f this.Act, the . ..'\.tt9rney-, · 
G:en~ral m~y,"'~e~_~nd so,ofj;~~-a,~ aµysu_ch br~aph.~ii may.h~pp~~;ap,ply to the.Supr~me Cou~t.fcir a.· 
rql~ ~lling_upon the sa~d p_~r~<>Ii or ~l!e Manager ofth~,said_Comr_aI1y1tQ s~o.w cause, on.aAay to be .. 
me?It~oned. in, such rule, why t~e- s_!lid C_ontr\lct_ sbo_µ_ld not be, ri:iscit;i~e(}., and '!,hy any lease or.Jea,se:t · 
whicJi m_ay,.qav:e, been,granteµ_,11?, pursuance there~f ~hould n<>~ _ Q~ d,eclared forfeited. upon sqch grounds .... 

-as may be set forth in such rule;- and such rule may be served upon such.person.or. thesaidr'M,anag~r· 



4 

or other person having the management of the affairs of the said Company in Tasmania, either
personally or by leaving the same at the last known place of business of the said Company in Tas
mania, and being so served or left as aforesaid, such rule shall be· deemed for all purposes to have 
been duly served on such person or Company, as the case may be. 

The foregoing are the principal sections of tl1e Act which bear upon the present case, But 
· Counsel's attention is now partii;mlarly directed _to the following clauses in the Contract:-

'l'he first clause of the Contract stipulates~" That the Company shaU construct, maintain, and 
work a Main Line of Railw.ay between Hobart Town and Launceston~ or between Hobart Town and 
any point on the Launceston and Western R.ailway, .with running powers over that Railway to 
Launceston, subject to an.d _in accordance with the • conditions set forth in the Schedule at the foot of 
such Contract." · ·· · · · · · 

. .. . 

The 18th c1a~·~e of the Contract provides that the, obligations of each of the. contracting parties 
are to be correlative and dependent. · 

The 19th Clause states that "'l'he Contract is made subject to the provisions of 'The Main 
Line Railway Acts'· of the Parliament of Tasmania, and each of the contracting parties agrees to 
abide by such provisions, save so fm· as they may be in such Contract expressly modified, or they may: 
t_hereafter be altered, added to, or varied by mutual .consent. 

The sections and clat1.ses of the Contract have herein before been fully set out in order to lead ~p: 
to the first clause of the Schedule, to which Counsel's attention is·most particularly drawn, and upon 
the construction of the words therein used Counsel's Opinion is chiefly sought_;.__this clause states;..:,,.. 
" That the route of the said Railway shall lteep as ne«r as may be practicable to existing centres of 
population, but the Company shall have full power to alter or vary the route as their Engineer may 
advise to be necessary or advantageous, having .reference to the exigencies of construction or diffeculties 
of route, or prospects of traffic." 

As Counsel is probably aware, from the time the Company commenced to construct the line 
objections have been preferred respecting the non-fulfilment of the tern;is of the Contract;. and in 
1873 Parliament considered the subject of that importance that it' instituted a special inquiry to be 
made into the matter, and the Select Committee appointed 3rd July, 1873, consisted of the following 
Members of the House of Assembly, namely-Messrs. Hodgson, Moore, Belbin, Millar, Douglas, 
Swan, and Castley. This Committee sat for twenty-one days; and the records of the Proceedings 
of the House show that many very experienced and important witnesses were examined. including 
l\fr. Giblin who drew the Contract, Messrs. Chapman and Butler, Members of the Government who 
entered into the Contract; and also·Mr. Audley Coote, the Agent of the Company, arid Mr. Grant',' 
its Engineer. l\fr. D.· Climie, who had made a survey of the routes, also was examined; On the 
28th of October, l 873, the Committee brought up this Report. " After having prosecuted their: 
examination carefolly, and at considerable length," the result that the Committee came to fully bore 
out that the terms of the Contract had not been observed by the Company, and. a very ·carefulr 
decision was given on the question of route, which forms the principal point in the Case now being 
submitted for Counsel's opinion-a decision, be it observed, which clearly demonstrated that the route 
as originally surveyed by Mr. Wylie, the Company's Engineer, preparatory to the signing of the, 
Contract, or even the formation of the Company, should have been the one that ought to have been. 
adopted as fulfilling the terms and spirit not only of the Contract itself, but of the Acts of Parliament· 
in pursuance of which such Contract was made.. . · 

It is requested that Counsel may carefully peruse the Report of the Committee, and also the: 
evidence of the various witnesses examined before such Committee .. The Corr~spoudence, espe~ially 
the communication from Mr. Grant, may also be perused with advantage, volume 26, 1873, of the 
House of Assembly Journals containing the Report, Examination, and Correspondence. 

From a consideration of the before-mentioned Sections and Clauses, and a careful perusal of the· 
before-mentioned documents, it will be easily conceived that the Landholders and Residents of the 
Oatlands District have a very grave cause of complaint .. Oatlands is recognised, without doubt, Rf? . 
the largest Inland Town of the Colony. It was always contemplated that the Township should 
enjoy the facilities of the Railway, especially being one of the largest " centres of population" on the 
Main Road from Hobart Town to.Launceston; and an actual survey of the District of .Oatlands by 
such a very able and experienced Engineer as Mr. :Q. Climie shows very' conclusively to any one 
but a prejudiced mind that the original route as surveyed by Mr. Wylie is the one that slwuld have 
been adopted, and which the Township and Colony had a right to expect the Company would have. 
taken. Not only from the evidence before the Committee does this .appear to have been the original 
intention of the Contracting Parties, but the Prospectus of the Company (also contained in Journal._ 
herewith), clearly states that the line "starting from Hobart To'Yn wiU p,ass through Oatland:,.". ,. 
Could anything be plainel' ? · · · 
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The true reasons why the Company abandoned Wylie's route and took the Jerusalem one 
are to a certain extent conjectural ; but there is little doubt that the " exigencies of construction, 
difficulties of route, or prospect of traffic" influenced but little the Company when adopting the 
latter line. · · 

· The Oatlands District feeli'ng they ·had ·been grossly deceived,:tli~t a cruel and grieyhus ~ron{t 
had been done them by the changing of the route, petitioned Parliam'ent in June, 1873, '.'. to enforce 
that portion of the Contract which provides that the line should be carried as near as practicable to 
the present centres of population;" but beyond the appointing of the ~elect Committee little else haq 
been done in the matter. · · .. · · · - · -

On behalf of the Landholders and Residents of Oatlands, the fbllowing_ questi.ons are ~ub.~itted 
to Counsel for his careful consideration and opinion :.:__ . . . · _ · · . . · 

. . 

L Do the foregoing Clauses of the Main Line Railway Contract read subject'to 'the sub- ·· 
section l of section 3 of •~ The Main Line Railway Act," 34 Victoria, No. 13, compel 
the Company to construct the Main Line Railway along a route keeping as near the' 
centres of population as practicable ? 

2. In the event of it being shown that the Company havf). not constructed a line as near· 
the centres of population as practicable, does this divergence from such route constitute 
a breach of the Main Line Railway 'Contract? , . · · : 

3. · Having reference to foregoing Section_, and in the event of the Company having com-· 
mitted a breach of the Contract, have the Oatlands District as a body, whose Contract 
Rights are affected, power to move the Attorney-General to take _action in· the mode 

_ prescribed ? And failing that power : · · · 

4. Does t_he Act empower the Oatlands District of themselves a_nd independently of the 
Attorney-General to take actfon, and if so, how ? . . . - · 

5. What are the remedies which the 'District have, or what comse would Counsel advise, 
. should be adopted in order- to have the Contract carried out according to its terms? : 

6. Does the first Clause of the Schedule to the ContraC't in any way modify the terms of 
· _the Act or the Contract, so as to enable the Company's -Engineer himself to fix any• 

route he might deem advisable, and is. the question of the exigencies of construction, 
difficulties of route, or prospects of traffic one solely left for him to decide; and do the 
words of such Clause justify the Company in adopting an entirely new route, such an 
one as the Jerusalem one followed by the Company, instead of that of Wylie's nearest 
the existing centres of population, as indicated in the sub-section 1 of section 3 of 34 . 
Victoria, No. 13, if it can be shown that Wylie's route is practicable? 

7. Are the conditions contained in the first Clause of the Schedule ultra vires ? 

And generally on the Case. 
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OPINION. 

Of IlyIO_N,. of Mr. C. ~- ~R.0¥,B-:Y: on, Ca_s_e submi.(te_d by M~~i(!UTS. G1LL & BALL, Solicitors, 
e:z: parte tlif Land/uJldrr,~, '!-.~.a, Res_id(!n,ts oj ()atla_ndt!. D¼tr~<;.t: and the Tasma'{fian .. Mai'l), Liu 
Ra_i~'lfaY, Company. 

1. I AM strongly of opinion that the Clauses of the Contract referred tp. ii} the first, q~E)stjq_~. 
put to me, read subject to Sub-section 1 of "The Main Line of Railway Amendment Act," do 
~()tnp_e~ thf: J,tailwa~ Comp11,~y to construct: the Rajhyay. a,s nea,r t°- the ce_nti'es _of popula.~i?n as 
practicable. Assuming; for the present, that __ the Gov,eri;tor had power under tlus. Sub~secbon. t9_, 
enter into a Contract with such a condition as that contained in t.he first paragraph of the Schedule 
of the. Co.ntract, a.nd. assuming. that the Town of' Oatlands was at the time. of the execution of the 
Contract a centre of population within the meaning .of' the Act and Contract, the. only question that 
arises on this part of the case is as to. the meaning of the words 'I as near as inay be practicable," as 
used in "The Main Line of Railway Amendment Act," and modified· by the provisions of the 
Contract itself. In their ordinary acc_eptation, these words would 1pea;n as nea,r as. the Line could 
be carried without such u~11:ea~onabl_e. difficulty or expense as woul~ render the construction of the 
Line of' so costly a character that the Compa_ny could_ not be reasonably expecte~ to undertake it 
under their Contract; but in the Schedule to the Contract these words receive a very important 
modifi".lJ.t.ion, a;:ri_d the Company have power. giv:e~ to them to alter the route, on the ad vice of their 
E:rigineer ;: a:rid, i11 giv_ing, this. advice, the Engineer may. take into consideration. the exigencies 
-0f C<?~struct}9n,_ the di~rmlties,of i:oµte, and the prospects oftraffiq. Though this di:icretion so given 
to the Engineer is large, I am clearly of opinion that he must, exercise it reasonably. If be sees 
that by altering t,he route any extraprdinary engineering dtfficulttes may be aiV,oided, or, any very 
large e:qiense may be saved; o.r that in all: pr<ibabj!ity a large ap1o~~t o( tr1.µijp will be obtained, he 
would be justified in advising the Company to alter· the route; but still not· to alter it so that it 
"'YPt!W gq l.).nnepessl!-r,ily ~w,~y. from., t~e cen!r.es qfpppul~tiqµ; It ~u!lt.be taken, that the. Engineer 
has ~~yised the Compa11y, t~r ~lter t~e rout.E!,SQ a~. to t~ke it: from ~ centre of. population, and that 
the Company have acted on his advice; and the q_ue~tipn is,, has the Engineer, in so advising, 
exercised a reasonable, discr_etio~,-having regard to the three matters abqve mentioned ? This is a 
question of fact.; and the. only ~vidence 'before me on the subject is t11at given before the Select 
·Committee. in 1873. wl1ich I shall now- consideI". · · · 

:M,:r. Wylie, the Engineer, being dead~ the evidence of the Hon9rable T. D. Chapman and the 
Ifonon1ble H. A. Butler, as. to admissiqns made. to them by Mr. Wylie; are very important. From 
the ev_idf:lnce· of these. gentlemen, given before the Select' Committee in. 1873, it. is clear that 
Mr. Wylie was ot opinion. that a route through Oatlands was not only practicable, but more 
-practicable than the J~_rusa)tlm. route; ~~~ the faGt t_h_at,,ir.. t.he. Prospectus:i~suf;ld by th~ Railway 
Company in 1872, it is stated that the Line would pass through Oatlands, 1s strong evidence that 
Mr. Wylie had reported this route to the Railway Company to be m9re practicable than.• _that 
-previously proposed by Messrs. Doyne, Major, and Willett. It is true that Mr. Audley <.:oote says 
he knew of no such route having been recommended to the Company; but this is not conclusive 
-evidence that such recommendation was not made ; and it is difficult to see, from the evidence 
before me,_ how the Company could have publishe~ this route in their Prospectus, as the on_e which· 
would be followed, unless such a report had been made. Mr. Frith, too, <'Onsiders the Oatlands 
J'Oute very practicable and easy. Mr. Climie strongly corroborates the opinion of these two 
Engineers, and undertak~s that the Oatlands route could be easily carried out at a less cost than 
the amount upon which interest has been guaranteed by the Government. It may be said that 
Mr. Climie's evidence is somewhat interested, as he was instructed to survey a Line on behalf' of 
:Some who were interested in showing that the Oatlands route was practicable; but I do not think 
t.hat this would lessen the weight of his evrcfence, especially as he pledges his professional reputation 
-on his opinion, and states that he could find Contractors ready to carry out this route for the sum 
mentioned. Mr. Grant's evidence, however, is all the other way. In his opinion the route followed 
is the only practicable one, and the Oatlands route utterly impracticable. I am not in a position to 
draw any distinction between the relative value of the opinions of these professional gentlemen, or 
what their respective standing in their profession is. Mr. Grant, having seen more of the Jerusalem 
route, is in a better position to speak of it than the other Engineers ; and, as I suppose he must 
have been anxious to secure the easiest and the cheapest route, we must assume that he thoroughly 
believes that the route taken was the cheaper and the easier to construct of the two Of' course, 
there might be other reasons which would weigh with him and with the Company, but of which 
there is no evidence in the case put before me. We have, however, only his evidence, on one side, 
as against the evidence of three Engineers upon the other. It is true that Mr. Cook throws doubt 
on the thoroughness of Mr. ,vylie's survey; but, in opposition to this, we have Mr. \Vylie's 
statements and the fact of his having marked out his route on the chart which he gave to the 
Government as being a better route _than the Jerusalem route, and the fact that his principals 
adopted that route in the map which they issued with their Prospectus. The Jerurnlem route 
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having been alreddy surveyed by Messrs. Doyne, Major, and Willett, it is not reasonable to 
suppose that Mr. Wylie would have departed from that route, and chosen another, without having 
first thoroughly satisfied himself that such other was more practicable. 

That the amount of traffic to be. obtained from the Oatlands route would be greater than that 
to be obtained by the Jerusalem route, Mr. Hodgson's statistics clearly prove. I can therefore, on 

· the evidence before me, come only to this conclusion :-That .Mr. Grant, in advising the Company 
to alter the route from that which is called the Oatlands route to that which is called the Jerusalem 
route, has not used a reasonable discretion either with reference to the exigencies of construction. 
the difficulties of route, or prospects of traffic; and, therefore, that the Company has committed a. 
breach of the lVIain Line Railway Contract. · 

2. The answer to this question is contained in my answer to the first. 

3. I am of opinion that the people of the Oatlands District have no power to compel the 
Attorney-General to take action in the mode prescribed by Section 6 of" The Main Line of Railway 
Amendment Act." 'I'his power, given to the Attorney-General to apply to the Supreme Court, is a 
quasi judicial power, which the Legislature alone can compel him to exercise . 

. 4. I am of opinion that the .\.et does not give the people of the Oatlands District, of themselves .. 
power to take any action in the matter. 

5. The people of the Oatlands District have no privity of Contract with the Railway Company,. 
and they have no remedy, in my opinion, either at Law or Equity; but they have the power, which 
everyone possesses, of petitioning Parliament to instruct the Attorney-General to apply to the· 
Supreme Court to rescind the Contract. 

6. The answer to this question will be found in my answer to the first. 

7. On full consideration of the Case, I am of opinion that the power given to the Company to
alter the route, in the first paragraph of the Schedule to the Contract, is ultra vires of the Governor· 
to contract. The only power the Governor has to enter into a Contract with the Company at -all is 
that given to him by Sub-section I of Section 3 of "The Main Line of Railway-Amendment Act." 
That gives him power to contract for a Railway to take a certain route, and not for a Railway to 
take another and a different route. If the words in the Schedule allow the Company to take, under· 
certain circumstances not mentioned in the Act, a different route-and I am of opinion that they 
do so allow-they form a Contract which the Governor had no power to enter into, and which is. 
therefore ultra vires. The Company is in this position :-If the words in the Schedule give the 
Engineer power only to vary the Line slightly from the centres of population, he has not complied 
with them: if they give him power to vary the route altogether, and to any great extent, they are 
ultra vires. Whether the Colony would, after having helped to induce the public to invest money 
in the Company's undertaking, think it right to repudiate the Contract, on the ground that it is.. 
ultra vires, is of course another question. 

Generally on the case, I think the best course open to the people of the Oatlands District is. 
either privately to induce or through Parliament to compel the Attorney-General to exercise his 
powers under Section 6 of "The Main Line of Railway Amendment Act," and to apply to the 
Supreme Court to rescind the Contract; and then, if the Supreme Court does so rescind the Contract,. 
terms might more easily be made with the Company by which the Line itself or a branch or loop 
Line might be takPn through the Oatlands District; and that having been done, the Governor in. 
Council might, under Section 9 of the Amendment Act, waive the rescission. 

Stone Buildings, 27tli November, 1877. 

JA.MES BARNA.RD, 
CiOVERKMENT PRINTER, TASMANIA, 

C. HAMILTON BROMBY-


