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Dear Mr Foxe,  
 
Inquiry into the Electoral Disclosure and Funding Amendment Bill 2024 (No. 9).  
 
I refer to this inquiry and my evidence before the committee on 26th July 2024. In the course 
of my evidence the Chair of the inquiry asked about a decision of the High Court which she 
identified as Unions New South Wales v. The State of New South Wales.  
 
There are two decisions at the High Court with that title, one decided in 2019 and another 
decided in 2023.  
 
In my view, neither of those decisions impacts the proposed clause in the bill being considered 
by this committee, precluding the making of donations to political parties and candidates by 
corporate entities. The reasons for this are as follows. 
 
In the 2019 decision, the High Court was concerned with an expenditure cap of $500,000 on 
third party campaigners. The unions challenged the validity of the provision in question, 
invoking the implied freedom of communication on governmental and political matters. The 
High Court held that the spending cap was invalid on the ground that the State failed to justify 
the burden of having the expenditure cap. The High Court has clearly stated that where a 
burden is imposed on the communication on government and governmental and political 
matters, the onus is on the State (or Territory) in question to justify that burden.  
 
In this decision, Justice Gordon specifically identified that New South Wales was required to 
ensure that sufficient evidence was put before the Court to support its case and that New 
South Wales failed to do so. And Justice Edelman concluded that in imposing the cap the New 
South Wales parliament had acted with the purpose of quieting the voices of the third-party 
campaigners. That purpose was regarded by him as unable to co-exist with the implied 
freedom of political communication.  
 






