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( Before His Honor Sm LAMBERT DoBSON, Knight, Chief Justice.) 

TASMANIAN MAIN LINE RAILWAY COMPANY 

versus 

THE QUEEN. 

Tms was an action brought by the Tasmanian ·Main Line Railway Company, Limited, against the 
Government of Tasmania to recover certain arrears of interest alleged to be due on moneys 
expended in the construction of the Main Line Railway. 

[Mr. ,v. Cracroft Fooks, Q.C., the Hon. Byron Miller, and Mr. A. M. Ritchie (instructed by 
Messrs. Dobson, Mitchell, & Allport) appeared for the Plaintiff Company. The Attorney
General (Ron. A. Inglis Clark), Dr. Madden, and Mr. John M'lntyre (instructed by the 
Crown Solicitor) appeared for the Government.]· 

MR. FooKs intimated to the Court that his rank as Queen's Counsel had been recognised by 
the Government, and he took precedence as .senior member of the Bar next after the Hon. 
Attorney ~General. 

The following Jury was sworn :-William Woolley, George Salier, William Golding, Charles 
F. Cresswell, Charles Edward Walch, Robert Richmond Rex, and David Lewis. · 

MR. RITCHIE: l\Iay it please your Honor, and Gentlemen of the Jury: The supplication in 
this case is filed under the Crown Redress Act, and the proceedings as framed are properly in 
accordance with an ordinary declaration at law. The first count is a special count, and has reference 
especially to the contract-the contract as executed by the Company on· the one hand, and by His. 
Excellency Charl~s Du Cane on the other hand, dated 15th August, 1871, and entered into on. 
behalf of the Colony of Tasmania. The contract is set out verbatim in the supplication, but it is. 
not my intention to occupy your time by reading it. It is a lengthy document, and would take up
time and tax your patience. No doubt its contents are pretty well known to some of you, and at alL 
events you, will have quite enough of the contract by the time you are called upon, under the 
direction of His Honor, to give your verdict. Shortly, the plaintiff Company, under that contract, 
covenanted to construct a line of Railway between Hobart and Launceston, and further covenanted, 
after completion and opening of the line, to maintain and work it for a period of thirty years. That 
is, broadly, the covenants on behalf of the Company. In consideration of that contract, and the due 
fulfilment thereof, the Governor guaranteed interest at the rate of five per cent. per annum on the 
sum expended by the contracting Company in the construction of the line, limited to the sum in the 
whole of £650,000-that is, he contracted to pay the Company a sum of £32,500 a-year. That, 
briefly, is the contract. The supplication avers that the Company has completed the railway, and 
performed all acts necessary on their part to entitle them to claim the sum of £32,500, and further 
avers that breaches of the contract have been made by defendants, and complains of the non° 
payment of a sum of £14,527 Is. 6d. of this guaranteed interest. There is a second count, claiming 
for interest upon balances of guaranteed interest not paid to the Company, to which I need not more 
particularly refer: and that, gentlemen, is the supplication. There is annexed to the supplication 
particulars of demand, setting out the amounts item by item, and the dates on which they became 
payable, and the Company claims interest from these dates to that of the supplication. The 
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defendants have pleaded three pleas. The first plea expressly admits the contract, but denies all the 
· averments other than the averment as to the making of the contract set out in the supplication; the 

second plea pleads that defendants were never indebted to the plaintiff Company in the sum of 
£.14,527 ls. 6d., or of any part of it. The third plea is a.special plea, which I feel it my duty to 
read to you. It is this_:-,-

" And for a third plea to the said supplication the said Attorney-General, for and on behalf of 
our said Lady the Queen as aforesaid, as to the sum of £14,527 ls. 6d. pii,rcelof the money claimed 
in the said supplication, says that it is enacted in the fifth Section of the Act of: the Parliament of 
Tasmania, 46 Viet. No. 43, intituled "An Act to provide for the settlement of certain disputes with 
the Tasmar\ian Main Line Railway Company (Limited)," (meaning the suppliants), that is to say:
In the accounts of the said Company to be rendered pursuant to the said contract (meaning the. 
accounts to be rendered by the suppliants to the Governor of Tasmania pursuant to the deed or 
contract set out in the said supplication) the revenue and expenditure for and in respect of the 
maintenance and working of the said railway (meaning the Tasmanian Main Line Railway) shall 
be adjusted on the principle of yearly" balances. The quarterly statements provided for by the said 
contract shall be rendered and audited as heretofore, but the balance of profit" and loss shall be 
struck yearly, and if such yearly balance shows a profit on the working of the said railway for such 
year, such profit shall be deducted from the guaranteed interest. And the said Attorney-General 
says that the accounts of the said suppliants for and in respect of the maintenance and working of 
the said railway for the years 1883 and ]884 have been rendered pursuant to the said contract, and 
have been adjusted on the principle of yearly balances pursuant to the provisions of the said Act, 
and the yearly balances for each of the said years shows a profit upon the wcirkin& of the said 
railway for each year respectively, which yearly balances of profit respectively the Government of 
Tasmania, for and on behalf of our said Lady the Queen, were entitled to deduct from the amount 
of the guaranteed interest payable to the said suppliants under the said contract ; and the amount 
of such yearly balances of profit respectively, including the said sum of'£14,527 Is. 6d., has been 
deducted from the said guaranteed interest." 

Those, gentlemen, are the pleas set up by the defendants raising the issues on which you will 
be called upon to give your verdict. To all these pleas issue has been joined, and upon the issues 
so raised it will be your duty to give·your verdict, subject to the direction of His Honor. 

MR. FooKs, Q.().: May it please Your Honor, and Gentlemen of the Jury.-You have 
heard from my learned friend that involved in this case there is a contract, and I will at once call 
your attention, and the attention of the Court, to the terms of that contract, for on the interpretation 
of those terms the whole case rests. This is not a question for the Jury upon -matters of fac,:t; it is 
more a question for the Court as to the construction to be placed on the contract as a matter of 
law. That is the main line in which the arguments will spread-the chief question that has to be 
considered. The root of the whole thing is the contract, and it is necessary' to particularly understand 
that, as the. sums in dispute relate to the profits of the undertaking. What are the profits of the 
undertaking ? That is the question to be decided. You have heard, in the third plea read by 
my learned friend, that the profits, or a portion of them, were to be deducted from the £32,500 per 
annum. I call your attention to that fact, as it shows the question to be as to the profit of the 
undertaking. I care not whether it be called profit of the railway, profit of maintenance and work
ing-, or profit of the undertaking. Whatever it be called, it is the profit on the undertaking 
which you have to consider, and which you will find explained in the contract, clearly defined 
and interpreted ; and this is the point which will run through the whole of the arguments. Then 
let me call your attention to the terms of this contract. Bear with me if I try your patience a little, 
but it must take time to call attention to this contract, as when that is explained the case will be 
much simplified. · 

[Mr. Fooks here called attention to the desirability of the Jury being supplied with copies of 
the contract, and they were so provided.] He continued: This-contract is dated 15th August, l 871, 
but it is provided that it should not 'take effect until the time it was signed and executed by the 
Company, which wa's done on the 15th March, 1872. In going through the contract, I will call 
attention to the various documents in their order, and show what the Company is, and the 
circumstances of its formation in En.gland. The best plan would be to go to the c·ontract at once~ 
which recited the two Acts, the Act of 18(39 known as "The Main Line Railway Act," and "The 
Main Line of Railway Amendment Act." The first clause of the contract was that-

The Company shall construct, maintain, and work a Main Line of Railway betweon Hobart Town 
and Launceston, or between Hobart .Town and any point on the Launceston and Western Railway, with 
running powers over that Railway to Launceston, subject to and in accordance with the conditions set forth 
in the Schedule at the foot hereof, which construction, maintenance, and working are included in the 
expression "the said undertaking " herein used. 

He would call the attention of the Jury to the words of the clause "construct, maintain, and work 
a Main Line of Railway," which meant, not 'a railway to be maintained for thirty· years, but a 
railway to be maintained .and worked in perpetuity. He believed in point of fact a railway was 
constructed tq Evandale, with running powers over another line of railway to Launceston. He 
believed this railway was constructed and opened for traffic on the 1st November, 1876, and at 
that point the consideration as to the construction of the line ceased. The second clause provided 
that-
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. The Governor may add to, ·alter, and vary the said conditions mentioned in the said Schedule, but so 
that . .the conditions as so added to, altered, or varied shall not be more onerous upon or less ·advimtageous 
to the Company than the conditions .as set forth in the said Schedule. . 
There was nothing much in that, foi:, as a matter of fact, the contract had not been substantially · 
altered or varied. He contended there had been no alteration in the original contract; although 
presently he should call attention to the Act of Parliamen~ known as the-" Disputes Settlement 
Act." That did not vary the contract, but he should refer to, it in time ·and in proper order. If 
he. took up the various matters in the order he had arranged he should be able to much more 
lucidly explain them, ana he should do this. He need not trouble the Jury with .the next clauses, 
but come to Clause 5. This was the keystone of the whole thing: 

The Governor hereby especially guarantees to the Company interest at the rate of £5 per cent. per 
annum upon the money actually expended in and for the purposes of the construction of the said Main 
Line of Railway up to arid not exceeding the sum of £650,000 during Four years of the period of 
construction, commencing from the date of this contract, and for a period of Thirty years from the openi~g. 
of the entire line for traffic ; and such interest will be payable as follows :-

. The Company shall pay into the Bank of New South Wales in London, or some other bank 
approved ofby the Governor, to the. credit of the Company, the money raised by them for the 
construction of the said railway as the progress of the works may require; and such sums, of not 
less than £25,000 in amount, shall bear interest at the specified rate from the date at which they 
are paid in. 

Not more than £250,000 shall be paid into the said bank in ap.y one year, and no greater· sum than 
£100,000 shall be kept idle at the bank for a period exceeding Three months. 

The Company sha11 with each payment forwa1·d to the Colonial Secretary, to his office in Hobart 
Town, a receipt from the Manager of the said bank showing that the money has been duly paid 
to the credit of the Company; and before the interest is actually paid by the Governor shall 
produce to him or whom he may appoint vouchers or documents showing that the money (within 
the limitation named) has been actually expended for the purposes of the construction of the said 
railway. The interest, will be paid in cash quarterly to the Company's Bankers in Hobart Town. 

He desired to call special attention to the word "interest." That did not mean profits; It mig·ht 
. as an abstract and academical question be included in the term profits, but there was no guarantee 
in the· deed of profits; there was a guarantee of interest, and interest on what? Interest at the rate 
of five per cent. per annum on the mbney actually expended in the construction of the line up to 
£650,000. _ Let them pause there. It was clearly implied there that the capital was not limited tci 
£650,000. They might spend as much as they chose, but interest was. guaranteed "up to" that 
a,mount. He would make one observation. Much correspondence had taken place upon this very 
point of" construction "-correspondence which he had waded through with very little profit. He 
did'not quite see to what it tended. The other side said in their pleas they were to pay on con
struction, but he did not see the exact case they were going to open, therefore he could not foreshadow 
what was not likely to take· place. He should be glad of a whisper fi·om his learned friends on the 
other side, which might save him going into matters which they might not mean to contend. The 
interest was to be paid on the cost of construction during four years of the period of construction 
and for thirty years afterwards, and whatever meaning was expressed in the contract a special 
meaning has been permitted and allowed to be given to it on behalf of the Government by the 
Government officers, and Government have been satisfied with it. He held that was of no import
ance on the question of construction-the construction account was closed, although the capital 
account 'might not be. It was important they should note the distinction. The 6th Clause of the 
contract was that- · 

No sum shall be payabl!l. for guaranteed interest for any period during which the Company do not 
continue to maintain and work the said Line of Railway in an efficient manner so as to afford all sufficient 
station accommodation and due facilities for the passenger and goods traffic of every portion of the Line. • 

That must refer to maintenance and working, and if the line .is not maintained and worked there is 
to be no payment of the guaranteed interest. He was very anxious to impress this upon the Jury, 
because what the Government contended was this-that they, the Company, had put something 
down to maintenance and working which was not maintenance and working, but was construction. 
Now, he held that in the very word "maintenance" there must be some construction. They could 

. not· maintain the line and ·run it efficiently with a due regard to the exigencies of traffic w~thout 
renewing certain portions. They must remember this is a railway more or less perishable and 
liable to wear out, therefore you have to maintain it and keep it in working order, which means 
continual renewals of its parts. Then, as traffic opens sufficient station accommodation has to be 
provided with due facilities for ·passeng·er and goods traffic, and this goes on on every portion of 
the line for all time. Station accommodation must be extended, and as traffic increases better 
accommodation must be provided in order to give due facilities to the public as stipulated by the 
contract. If this was insufficient then there would be no payment of interest, so that as far as the 
Company was concerned it must be provided. He was now done with this clause, and thought he 
had shown the difference between original construction and what had to be done as a continuance of 
the work-continuous con.struction-which had to be carried on so long as the guarantee continued. 
Re would now refer to Clause 8, having reference to accounts and payments:-

After the entire line is opened for traffic the Company shall furnish to the Governor at the close of 
each quarter (viz. on th@ 31st day of March, the 30th day of June,·the 30th day of September, and the 
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31st day of December in each year) an Abstract of their receipts and expenditure for the precedin_g quarter 
so far as the same can be made up in the Colony ; and the Governor shall be bound to pay to the Liompany 
in Hobart Town quarterly, within Fourteen days next after the delivery of each of such Abstracts, such 
amount of money as will with the profit (if any) of the preceding quarter make up interest at the rate of 
£5 per cent. per annnm on £650,000 ( or such less sum as the said railway and works may cost) and so 
on from quarter to quarter. , 

He would call the special attention of the J ury'to the words " so far as the same can be made up in 
the Colony." The contril,ct, of course, referred to a company being formed in England and with its 
management there. It would be impossible to have what was known as "closed accounts." There 
was a great difference between them and running receipts and expenditure, and there was sure to b_e 
many accounts which could not be completely closed without reference to England, so it was neces
sary to provide for accounts to a point " so far as they could he made up in the Colony." "\Vhen 
these accounts are provided the Governor shall be bound to pay to the Company such a sum as shall 
with the profit, if any, make up interest at the rate of five per cent. on such sum as the railway and 
works may cost. Now, they would see it was the profit which had to be proved by his learned 
friends opposite. In one part of the contract this was referred to as the profit of the undertaking, 
in another as the profit of the railway. He did not care how they read it, whether undertaking 
or railway : the terms were the same, and the words railway or line were really only a shorthand 
mode, as it were, of expressing "the undertaking.'' The "undertaking" generally meant the 
construction or working of the railway. He did not care how the words might be used, because 
for all purposes of the argument they were synonymous. He now came to Clause 9, as to the 
adjustment of the accounts. It read 

Any accounts not adjusted by the Company in any one quarter shall be brought into account in the 
succeeding quarter, or as soon as the same can be adjusted in the colony. 

There they had the same words again,-" so soon as the same can be adjusted in the Colony.' These 
accounts were to be brought on in an open account fro!ll quarter to quarter, and they might be kept 
open for a short or a long period. It would of course be the Company's interest to close the 
accounts as soon as possible to ascertain their liabilities and receipts, their earnings and revenue, and 
to ascertain and bring up their account against the Government for interest. It was their duty and 
interest to bring up and adjust these accounts as soon as possible. The Government or the officers of 
the Government had nothing to do with the adjustment of these accounts. They had to be adjusted 
and brought up by the Company, subject to examination, and if there were any open accounts at the 
end of a quarter-any accounts of items that had not matured "as to actual receipt or payment" -
those must be carried on to be a~justed in a future quarter. He was aware it was contended 
there was a modification of the contract in reference to the accounts in what was known as the 
"Disputes Settlement Act" ; there wa_s a saving clause, but unless they found it in the contract 
he contended that it made no difference-every word of the contract must remain. He should 
contend that practically there was no difference between the position of the CompaHy; and the 
Government under the Disputes Settlement Act and what it was under the original contract. 
These accounts bad to be vouched for. Clause 10 of the col'ltract provided-

The Company shall provide satisfactor~r vouchers or other evidence of all payments made by them 
when required so to do by the Govemor or whom he may appoint. 

The Act recognised the right of the Govemment to call for evidence as to the correctness of the 
accounts, and for vouchers, that is, satisfactory evidence of alleged receipts and expenditure. If 
the Government passed these accounts and vouchers there was an end of it ; but it was open to 
them to say, You have presented false accounts, or accounts contrary to the contract. He could 
understand the Government saying, You have rendered false accounts, but if they relied on such a 
statement it should have been included in the pleadings. It was not pleaded, and he contended that 
so long as they bad rendered honest accounts which would bear proof-

DR. MADDEN: We do not say you have rendered false accounts in the sense of dishonest 
accounts. 

THE ATTORNEY-GENERAL: It is more properly in the sense of incorrect accounts. 
MR. FooKs: If they said incorrect accounts he could understand it, but that was the question 

to be.decided. They said that certain of the items charged were not properly charged to main
tenance and working : that was, that the account was incorrect, and it was in that sense he used· the 
word. ln effect, the Government said these were works put down to the account of maintenance 
and working whiGh were not properly due to maintenance and working. Capital was one thing, 
construction, maintenance, and working were quite another thing·. He could understand accounts 
opened for maintenance and working and a profit being shown, but, as for transferring amounts as 
between revenue and capital, they could not make a -profit that way. They could not by any 
possible means turn expenditure into a profit : it must be expenditure, and they could not turn 
that into a receipt. The next Section, 11, said-

So long as the Governor shall be liable to pay and shall be called on to pay interest as hercinbeforc 
agreed, the Governor may appoint some person or persons with full power to enter upon the Offices ancl 
Stations of the Company, and to examine and audit all Books and Accounts of the Company, i,o ns to 
check any such Abstract as herein before mentioned; and the Company shall furnish every facility for the 
purpose of verifying· any such Abstract. 
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Now the Company had returned accounts according to this clause of the contract. He did not 
understand that the Government had raised any plea to the effect that the Company had not given 
every facility for checking and vouching every account submitted by them. It was simply the 
acad~mical question as to the transferrence from revenue to capital account. They say you must 
put it to capital account-that we had charged something to maintenance and working which should 
be charged to capital account. He held that the profit of the undertaking must be the difference 
between the receipts and the cost of maintenance and working. The capital expended was the sum· 
spent in the construction of the line. He held that construction properly ended when the railway 
was opened; from that time the construction account was closed. It was contemplated in the 
contract that it should be closed, because when the line was opened for traffic another state of things 
had arisen. They had then to furnish accounts in a certain way, and the Governor had to pay the 
subsidy. He now came to Clause 12, referring to the profit of the undertaking and the limitation 
of that interest- . . 

If the profits of the undertaking for any quarter reach an amount equivalent to interest at the rate of 
£5 per cent. per annum on the outlay (limited as aforesaid), the Governor shall not be bound to make any 
contribution in the nature of guaranteed interest for that quarter, unless in respect of some account which. 
has not been adjusted in a previous quarter, and in respect of which the Governor is liable to pay interest. 
That was the only clause which entitled the Government to reduce the amount they had undertaken 
to pay-that was, interest on the whole sum of £650,000. It was incumbent on the Government to 
show there had been profits of the undertaking during the year for which the claim was made. 
He did not understand the learned Attorney-General, or whoever advised him, to raise the actual 
issue that there had been profits of the undertaking. He supposed they intended to raise that 
question in an argumentative way. It was a· little embarrassing to him, but he intended, if it was 
done, to be prepared to meet it. He now came to Clause 13-

If in any quarter the profits of the undertaking reach but do not exceed a sum equivalent to six pounds 
per cent. per annum on such outlay, the Company is to retain all such profits. If the profits exceed £6 per 
cent., the Company shall pay to the Governor one-half of all profits over £6 per cent., and so in every 
quarter until the Company shall have repaid to the Governor, without interest, all moneys which the 
Company may have at any time previously received from the Governor on account of the guarantee herein
before contained: when and so soon as all moneys which have been advanced or paid by the Governor for 
interest have been repaid to the Governor, the profits of the said undertaking shall not be divisible, but shall 
belong exclusively to the Company; but this clause shall riot prejudice the authority of the Governor to · 
reduce the fares, which ·is hereinafter contained. . · 
This was a new feature, but it was somewhat important when they came to deal :with the question 
of a profit and loss account. One argument was as to whether .those profits did not mea_n the 
ordinary profits of working· plus the interest on the capital expended in the construction of the line. 
They contended that it should be so. They were guaranteed interest on the capital expended. 
Profits meant the• excess of income over expenditure plus the interest on the amount ·of capital 
expepded in construction. He was aware the accounts had not been returned in that way, but that 
had nothing to do with what they had to decide. There was much in the correspondence which he 
had read which was mistaken, and in which there was ambiguity as to the construction of the 
contract. The only ground on which he could account for it was this, that the parties to that corre
spondence did not see any profits made, or, at least, not to an amount which would reduce t~1e 
interest on the £650,000 to any material extent; therefore, so long as the accounts were rendered m 
a form which substantially complied with the contract they were satisfied. They should now 
require a correct account, including the item of interest, and he should not be estopped by these 
accounts having ·been rendered from showing the Jury what were the real profits of the undertaking. 
On the eqni.ty side of the Court accounts would have been asked to show what were the profits of 
the undertaking, and His Honor would have directed accounts to be taken by skilled accountants, 
and all these matters would have been brought out. That could not be done under the present form 
of action. He knew well the provisions of the Common Law Procedure Act of 1884 as worked in 
England, and this gave the courts a certain amount of equitable jurisdiction on the common law side. 
He believ.ed they ha<l a similar Act here, but he did not know the amount of power which it gave 
for amending proceedings; but whatever was done to unmask the obscurity in which this case was 
involved-whateve? was necessary to place a true issue before the Jury-he hoped would be done, so 
that the decision arrived at might determine the matters in dispute, not for three years or any other 
limited period, ·but so that it should be a guide for the future. They should be happy to amend 
anything so that they could determine the question as to how they were to go on so as not to have 
disputes in the future. It wa:s possible they might get a verdict; but if they did, what then? 
Government might say we shall not pay. If they did, he did not know how he could make them, and 
therein he was peculiarly situated. A man might refuse to pay his just debts, and he could be 
proceeded against, but it was a question whether they could enforce a remedy in this case. This 
was the fourth•supplication that had been before the Court. In one case it was pleaded that the 
Government was not liable to pay this inte1·est, and they would not pay until advised to do so by 
the late Attorney-General of England, Sir John Holkar, Mr. Cyril Dodd, and Mr. Benjamin. 
They then found out they were wrong-, an_d an Act of Parliament was passed which settled the 
matter. They disputed again, and this ended in the passing of the Disputes Settlement Act, as it 
was called. All these difficulties arose on the assumption of the Government that something was 
wrong and their declared determination, "we won't pay," and this contrary to a consensus of eminent 
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legal opinion obtained on behalf of the Company; and it was on the advice of Sir John Holkar .and 
otbers that they ·got the Act of 1878. [Mr. Fooks referred to the 42 Viet. No. 5, antl continued. J He 
intended to refer to the question as to what constituted profit as contended by the Government. He. 
held this could not hold good unless they could show at the end of any quarter a profit on con
sfruction and maintenance. 'l'hey could not do this by taking out certain items of expenditure and 
calling them profit. That was not a profit-that was not an adjusting of accounts. The Govern-. 
ment had ordered their audit staff in the Colony to virtually interpret the contr~ct in their own 
way, and he could only say that this was a grievous error, for they had no such power. They 
assumed a power and a jurisdiction which they did not possess under any of the Acts. They could 
have. the accounts vouched, could examine all the books and accounts of the company, and could 
demand all information to satisfy them that the accounts submitted were correct; but this was all 
the Auditor had to do. It was not for the Auditor to take items out of the accounts submitted on 
his own responsibility and call that an adjustment of accounts : that is not an adjustment. of 
accounts. These accounts had never been' adjusted in the sense fo which the Courts at home applied 
the word adjusted. To put it in that way was to raise the issue that these were not j~st accounts; 
but that issue.had never been so raised. It was for the Company to adjust those accounts; it was 
for the Auditor t.o audit and test them. These accounts of receipts and expenditure had been given, 
and it had never been r.hallenged that they were not right, or that particular amounts should not be 
charged to maintenance and working. All the Government had to do was this: if they had said such 
and such an item is not on account of maintenance and working, it is for something else, therefore 
we will take it out; that would be a different thing; but they had never raised that objection. 'They 
simply said you must charge certain items to ~apital account. The account, as far as capital was 
concerned, might all be for construction and maintenance. The accounts of working and maintain
ing the railway had been correctly kept. Of course in an elaborate system of accounts a profit and 
loss account should have been raised, and he believed such an account would define the liabilities 
that were necessary·· for the purposes of the Contract. Had that been the contention he could 
understand it, but it was not so pleaded, and it was not necessary now. If that was what was 
wanted it might have had to be done, but he was afraid His Honor's powers under these proceed
ings would not go so far-at least he did not see in what way it could be done. If it was to be done 
His Honor would see that he must direct the sending of the accounts to a skilled accountant to raise 
a profit and los~ acco.u.nt, and if that were done the accountant would take the capital and interest 
on capit~I, and every other item that would 1,roperly come into a profit and loss account on the 
undertaking. He would now take up the contract again in reference to Clause 13. It would be 
se_en that in certain circumstances the amounts divisible were to belong exclusively to the company 
to be divisible amongst the shareholders. He was not going to contend that because he thought 
it h'ad reference simply to the Company's right to share the profits of the undertaking, but it was 
important to note this as something· engrafted upon the Act of Parliament. It made the Company 
participators, in a certain contingent event, in the profits: what profits? Why the profits of the 
undertaking. Now let them go to Clause 14- ' 

Ifin any quarter during the said period of 30 years the profits of the said undertakin9 shall not reach 
an amount equivalent to £5 per cent. per annum on such limited outlay as aforesaid, then, lnotwithstandincr 
the Governor may not have been liable to pay, and may not have paid any contribution on accotrnt ofth; 
previous quarter), the liability of the Governor to pay or make up the rate of interest to £5 per cent. shall 
again arise or revive, and so on from time to time during the whole of the said stipulated period of 3C 
years ; the true meaning and intention of this Agreement and of the contracting parties being that the 
Company may at all times during the said period receive interest, at the rate of at least £5 per cent. per 
annum upon the money expended by them (limited as aforesaid to the said sum of £650,000), either from 
the profits of the undertaking or from the Governor. · 
N ow,.then, they would see it clearly expressed that the interest was io be received in the first place 
from the profits of the undertaking. It appeared to him that they were to take that interest out of 
the profits, in this sense, that before they could declare the amount of divisible profits they must 
charge the interest, that is, they would share the profits plus the interest on the capital expended. 
He would call the attention of His Honor and the Jury to the original Reports of the Royal 
Commission and the first Acts of Parliament presently. He intended to refer to the report, and the 
financial results' in that report, but he desired now to show that the interest on capital up to the 
amount of £650,000 had to be taken into the account, and in returning the accounts interest had to 
be allowed before the profits could be stated. The financial result on which the Act was founded 
was that there must be interest taken out on the capital expended in construction before there could. 
be divisible p!·ofits as between the Company and its shareholders. Whatever the term profits might 
mean was for them to decide, but in arriving· at prnfits they must take into account everything in 
the shape of liability. There was no pal'aphrase for the term profits. Sometimes it might be called 
net profits ; sometimes earnings, revenue, receipts, and profits. All . the way through his 
argument he should address himself to this-that profits mean profits available for dividends, 
and that the term did not mean interest. As a mere academical question interest did not mean 
profits, but interest must be paid out of profits before there could be profits to be divided. The 
first thing they had to do in arriving at a true account was to take out the interest. He would 
now refer to the 15th clause:__:_ 

All profits arising during the period of construction from the working of sections or portions of the 
line which ma? be opened for traffic shall (until the whole line shall be open for traffic) belong exclusively 
to the Company. 
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1N othing turned upon that except that the Company was to be entitled to something during the p~ri~d 
of construction, and, under the 8th clause, after the line is opened for traffic accounts were to be 
raised, arid 'the Governor had to pay such sum as would, with the profits, make up the interest. 
He now came to a very important clause when read in connection with the 6th clause, as it intensified 
it, and followed the very wording of the Act of Parliament on which the contract was founded. 
Clause 16 said :-

The Company shall be bound at all times from and after th,e completion. and opening of the said 
railway to keep and maintain_ the same and the rolling-stock, and generally the whole undertaking, iri good 
and efficient repair and working condition. . 
These words, "the opening of the said railway," were very clear. That was the thing to be 

· maintained and worked-the railway; and that was the thing on which interest was to be paid; and 
to enable them to pay that interest they were "t9 keep and maintain the railway and the rolling
stock, and gei;ierally the whole undertaking, in good and effi.cie,nt repair and working conditiou-.'' 
Now for a moment let them go back to the first clause, and they would see that the word " under
taking" included and meant "construction, maintenance and working," these words being included 
in the expression" the said undertaking." Now, they bad got in the 6th clause the meaning of this: 
they were to maintain and work the line in ·au efficient manner, so as to afford all sufficient station 
accommodation and due facilities for the passenger and goods traffic of every portioi;i of the line,; 
and in the 16th clause they "were bound at all times to keep and maintain the same and the rolling
stock, and, generally, the whole undertaking, in good and efficient repair and work~ng· condition." 
The railway, then, was the thing to be constructe<l, maintained, and worked, and when the words 
undertaking, railway, m· line were used, it was only a shor,t mode of expressing the same thing. 
Then came the power of giving notice to purchase in Clause 17, but he should take no, notice of 
that at the present time. As to purchase, the section provided that if the Go,·ernment wanted to 
buy they must do so as pro".'ided. They had wanted to purchase, and had opened negotiations, but 

·in their own way, not that.provided by contract. For all he knew, neg·otiations were g·oing on now. 
It might be, on the side of the Jury, an idea that the Company had delayed these proceedings from a 
desire to bring about a purchase, but this was not so. Negotiations had been made with a view to 
purchase, and the Government were still making them. That wa~ one reason why after the 
supplication was filed there had been, as it were, a suspension of proceedings. He did not refer to 
these negotiations having been made and causing delay in proceedings for _the purpose of finding 
fault, although one side might say it was your fault, and the other side the reverse. No matter how 
it was, it could have nothing to do with the question of the contract. Under that what had to be 
done for purchase was that notice shotdd be given, and the correspondence in regard to purchase had 
now nothing to do with the question at issue. He considered a great mistake had been made by 
the Colonial Auditor in supposing -he could have anything to do with the conditions of the contract 
as to purchase, or as to what might take place under a notice for purchase. Under the 17th clanse 
notice had to be given ; bnt in the meantime each of the parties were, under the 19th clause, bound 
by the conditions of the Acts of Parliament on which the contract was founded, and under the 18th 
clause their obligations were correlative. He read the clauses:...:... 

18. The. obligations of the Governor and Company under this contract are to be correlative and 
dependent ; the fulfilment of the obligations 'of the Governor being dependent upon the fulfilment of the 
obligations of the Company, and vice versa. 

19. This contract is made subject to the provisions of "The Main Line Railway Acts" of the 
Parliament of Ta1,mania herein before recited; and each of the contracting parties agrees to abide by such 
provisions, 0ave so far as they may be herein expressly modified, or they may hereafter be altered, added to, 
or varied by mutual consent. 

Of conrse, there were also independent sti'phlations which one side 01· the oth,er might refuse to 
perform. It would be absurd if it were not so, and they might be quarrelling about all sorts of things. 
He did not dwell on that, although his learned friend called attention to it, and stress was laid on it 
in the pleas ; but they had only to do with the conditions of this contract, and these conditions dea-lt 
with this-how the railway was to be constructed; maintained, and worked. The contract put certain 

, obligations on the Company, and so long as the Company conformed to and fulfilled these 
obligations it fulfilled the conditions of the contract as to construction. ,That, he contended,.they had 
done. It was settled· and clone with; construction was ended and complete; the capital had been 
expended. Then the line was to be a running and going concern. It had to be worked-that was 
the. position of it. It was to be completed, and had to be maintained in working order. The Act 
of Parliament said clearly what had to be done. The gauge of the railway, weight of rails, 
construction of bridges, the number of trains to be run, speed,. and all other things, were specified in 
the schedule to the contract from which he quoted. That was to be the railway as completed and 
opened with a view to profits. There could be for profits nothing but the traffic re()eipts ; profits 
must arise from earnings and revenue. This would be important to remember when they came to 
consider the terms of the Disputes Settlement Act. What they had to do was to construct the 
railway and to keep it in an efficient state as a complete and going concern-an efficiently working 
railway which was to afford all sufficient station accommodation and due facilities for the passenger 
and goods traffic of every portion of the line. It was to be a complete and perfect railway, stock, 
lock, and barrel, and in complete working order. Now, if this .bad not been clone be said it was the 
faul,t of the Government, and not of the Company. The Company, he contended, had been cramped 
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and curtailed ih the conduct of its undertaking, and prevented from making profits by the illegal and 
improper interference of the Colonial Auditor, who, backed up by the Government, said in eftect, 
"You shan't carry on your business properly ; you shan't put on new engines ; you shan't provide 
new rolling-stock ; you shan't improve your station accommodation.'' '"7 hat was the result of all 
this? Why, great loss to the Company, who were thereby prevented from making the profits which 
they ought to have done. He contended that, under such circumstances, it was a mechanical 
impossibility to conduct the railway as it should have been done at the least possible expense with a 
view to profit. He could show the gentlemen of the jury that, owing to this interference, the expense 
to the Company _had been enormous in repairing and tinkering up old engines, and in providing 
sufficient rolling-stock to meet the increasing traffic. If the public considered that the facilities 

· for travelling afforded were not enough, then he said it was the Government that had compelled 
them to do as they had done. They had to pay deference to the interpretation placed on the 
contract by the Government, who said" If you don't, we won't pay the subsidy." ,vhatever the 
result of this case, they might. say the same thing now. The jury might give the Company a 
verdict, but the Government might still say we shan't pay, and he did f\Ot see how he could get the 
amount. He could not take out execution against the Government; however, it had to be got. It 
was the Parliament who had to vote the supplies. For all he knew, some of the jury might be 
mem hers of it, and if that Parliament said we won't vote the amount he had no power to make them. 
He could only rely upon -the honour and good faith of the country, which was pledged in this 
matter. It was for the jury to see that the honour and good faith of the Colony were upheld under 
the contract, and he conscientiously appealed to them to do ·so.· He did not think there was any
thing further of much importance in the contract, except those provisions for the carrying of mails, 
and that giving the Company power to construct and use for its own profit a private line of telegraph 
upon the railway. Of course, the receipts formed a part of the traffic receipts of the line, and had 
been brought into the- accounts as furnished. They should not be so put down, but he would abide 
by the accounts as furnished for the purposes of this argument. He thought he might on this 
occasion claim a good deal more than appeared in the accounts, and it was not because they 
had not claimed certain items that they could not now be brought into an account for profits, 
or under the contract. In that sense this item did become material, as all profits from this ' 
source were to belong to the Company. He wished to call attention to the Disputes Settle
ment Act, in which he saw that receipts and expenditure were for and on account of maintenance 
and working. There could, of course, be no receipts except from working; and working 
included maintenance. The term maintenance included all things necessary to maintain and work 
the whole undertaking as a going concern for the purposes of profit. That was by having an 
efficient train service, and carrying goods and passengers, &c. These were the sources of profit, and 
he contended they had been prevented from getting a great deal more than had been realised through 
being unable to extend their operations. The whole conditions of the contract had been performed 
by the Company, and a great deal more, and, as far as the Company was concerned, there was no 
wish to extend them. He would point out to His Honor and the jury that powers were expressly 
given to the Company to maintain, repair, and alter, and it was no obligation between the Company 
and the Government to- do it. ·The Company were to make the undertaking as profitable as 
possible, and it was for their own safety. The Government ~aid " Fulfil your obligation, and we 
are not to dictate to you ; keep your own accounts." It was clearly provided that the Company 
should keep t~1eir own accounts, and they had dorie so. They had fulfilled their obligation in every 
way. He would_ draw. attention to the Act to authorise the Governor in Council to contract for 
the construction of a Main Line of-Railway through Tasmania upon certain terms. "Whereas," 

· the Act stated, " it is expedient to authorise the Governor in Council to enter into negotiations and 
to contract for the construction of a Main Line of Railway between Hobart Town and l,aunceston, or 
to some point on the line of the Launceston and Western Railway,· upon the terms hereinafter set 
forth." There were other amending Acts which showed that the line was to be a working under
taking. The Governor in Council was authorised to make a contract for the construction, 
working, and maintenance of the railway, and he showed what "working" really meant. The 
Government were empowered to invite tenders to- induce persons to take the railway. It was not 
thought advisable for the Government to undertake the work themselves, so the Company was 
brought into existence on the representations made by Act of Parliament, and the report upon 

. which the Act was founded. As for the financial results that were to be expected, they went to 
Eng·land and found people willing to undertake the work-foolish enough to do so-but not without 
interest on capital. As for getting profit on the undertaking, in the sense of paying it to the share
holders, it had not been able to do so up to the present time. He had no doubt that it would come 
in the future. Such a state of things might arrive when profit would be realised. Clause 7 
_of the first Act related to construction of works. What works? The previous clause stated 
that the "Company, for the purpose of constructing, repairing, and maintaining the said railway 
and works, may, after fourteen days' notice to the owner or occupier, enter upon any uncul
tivated lana, and may fell, carry away, and .use indigenous timber, except when the same is 
used for ornament or shelter to ~ny dwelling-house; and may also dig, quarry, carry away, 

· and use clay, stone, or other material, and may place and deposit upon any such land 
any materials, waste, or spoil: provided _that full compensation for taking any of snch materials, 
or for depositing any such materials, waste, or spoil, as in thiR section mentioned, shall be made 
to all parties interested for the damage thereby sustained." Then Clause 7 gave them power 
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to•enter upon ·cultivated land. The clause was as follows :-'•·Subject to the provisions of this Act,. 
it' shall be lawful for such person or company, for the purpose of constructing the said railway and· 
works, to execute any of the following works; that is to say :-To enter upon any land without 
notice to survey and take the levels of the sam·e ; to make or construct upon, across, under, or over 
any lands, streets, roads, rivers, creeks, or other waters such teinpo_rary or permanent inclined planes,. 
tunnels, embankments, aqueducts, bridges, road,,, ways, culverts, drains, arches·, cuttings, fences, and 
other ·works as such person ··01, company rnay think proper; to diven or alter, as well temporarily 
as· permanently, tbe course of any stream of water, roads, streets,. cir ways, or raise or sink the level 
of any such roads, streets, or ways· in order the mure conveniently to carry the same over or under 
or by the side of the'railway, as s.uch person or company may think proper; ,to make drains or 
conduits into, through, or under any lands adjoining the said railway for the purpose of conveying 
water to or from. the said railway; to erect and construct such houses, :warehouses, goods sheds, 

. offices,, and .other.- buildings, yards, stations, wharves, engines, machinery, and apparatus, and other 
works and conveniences as such person or company may think proper; to from time to time alter,. 
repair, or discontinue the before-mentioned works," or any of them, and substitute others in their 
stead; to do all other acts necessary for making, maintaining·, altering, or repairing the said railway 
and works ; provided that, in the exercise of tlie above-mentioned powers, such person or company 
shall do as little damage as can be, and shall make full compensation, in manner hereinafter and in 
any Act incorporated herewith provided, to all parties interested for all damage by them sustained 
by-reason of the exercise of such powers." This clause did not say "fixed" engines, but "all,,. 
engines that were wanted. These were the powers of the Company as clothed by the Legislature· 
of the Colony, and to his great surprise he found that they were told, "You must not do this or the 
other, although you may think it 11ecessary for the efficient working of _the line, and to make it 
worthy of·the Colony, and suitable to the exigencies of the public, so that it would be ·a credit to 
Tasmania." They were to be starved. Government said "N ci, ,you shall not do these things." 
He would not talk about motives. Sometimes he saw some very hard things 'said in the corre
spondence, but he would not repeat them, He would say that although the officers of the State· 
acted to the best of their ability and knowledge, and with a view of ensuring the· iµterests of the 
Colony, their policy had been a great mistake. They had crippled the resources of the Company, 
preventing the exercise of the powers to which he had alluded. He was told that o~jection had 
actually been made to the Company building gates upon the railway to prevent trespass, and the· 
erection of a gatekeeper's lodgP. so as to protect the public from injury. 

[DR. MADDEN: We do not object; we say you are to pay for them.] . 
MR.• FooKs [continuing]: The Government said they would nQt pay the subsidy, and he· 

would not say that they bad no power to say this. All the Company could do under these circum
stances was to come to a Court of Law. He wa~ in the hands of the jury, and was entitled to say 
that tl.e :Government, by the injudicious interference of the officers of state, who no doubt acted to the
best of their lights-according to _their construction of the Contract, and according to their views and 
knowledge-of the case, had assumed powers they did not possess. They had no business to dictate to 
the Company in the way they had. '\iVhen the Government threatened the Company to deduct 
money it was no vain threat. The Company had on two occasions agreed to deductions for the sake of" 
peace ; but the time for submission was over. He was willing to hear anything that the Government 
might say, but his duty was simply a forensic one, to deal with the Contract, and therefore he was. 
glad· the interruption had taken place, in that he now saw his way more clearly. The letters-there· 
were three of them-of 1884 had been regarded as implied threats, and no gentleman of the jury 
would think otherwise than that they were so to be regarded. They said, "we will not pay you 
unless ypu do-so and so. If you improve the line, and do this or that, never mind about necessities, 
we:will not pay you that subsidy; y-ou must conforri1 to. our recommendations." He called them 
recommendations, but they had a threat behind them, and had all the force ofan imperative demand. 
They said, '' you shall not do so and so, or you· must pay the penalty and lose your subsidy." He 
would have said in the first instance "well, let us· briug this to an issue at once." But that had not 
been done, and they found themselves now before the Court to ask for justice. His view of the case 
was clear, and· he did not think it would. be disputed: it was for them to say whether the items as. 
g-iven in the abstract of accounts were confined to the expenditure on working and maintenance of 
the1 line. Evidence had been taken by Commission : if the jury had read that eviden·ce-they were-· 
not assumed to have read it-they would see what things were due, in the opinion of witnesses, to 
maintenance and working. That evidence might be of service, but he did not think it would be, 
-because the common· sense of the jury would be able to tell what ought to be debited as working 
expenses of the railway. Still, the evidence was behind, and he was prepared with evidence of that 
description, instead of confining the case to argqments as to the construction of the contract. Co_unsel 
could exercise their ingenuity if they wish'ed-and it · was very amusing sometimes to the 
bystanders-in puzzling the_ witnesses and making them a laug-hing-stock. That was not part of his 
duty-it was no part of his duty so to conduct the case. He rather hoped ,that his learned friend would 
agree with him in the opinion that this was a question as to the. construction of the contract and no 
more. -That was· his view, and therefore there was no necessity for the evidence. He did not court 
it, and he hoped before long he would have some information as to the limits of the case. If they 
were- to -call evidence it would last a very considerable time, but if confined to the lines indicated by 
him it would not do so. - He could not anticipate his learned friend, and simply made this digression 
because it was sometimes of use. He had to prepare the jury for what 'they had to expect, but he· . 
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could tell the jury that as far as his views were concerned he did not intend to waste their time. 
Coming back to the Act, it dealt in Clause J 5 with works for protection and accommodation of 
owners of lands. If any works were required of that nature for the accommodation or safety 
of the public, it would have been very churlish of the Company if they did not have them carried out. 
They ,vere to " make and maintain such and so many convenient gates, bridges, arches, culverts·, 
and passages over, under, or by the sides of or leading·to or from the railway as shall be necessary 
for the purpose of making good any interruptions caused by the ·railway to the use of the 
lands through which the railway shall be made; and such works shall be made forthwith after the 
part of the railway passing over such lands shall have been laid out or formed, or during the 
formation there9f; also sufficient posts, rails, hedges, ditches, mounds, or other fences fur separating 
the land taken for the use of the railway from the adjoining lands not taken, and protecting such 
lands from trespass, or the cattle or the owners or occupiers thereof from straying thereout by 
reason of the railway, together with all necessary gates made to open towards such adjoining 
lands and not towards the railway; and all necessary stiles; and such posts, rails, and other 
fences shall be made forthwith after the taking of any such lands if the owners thereof shall 
so require, and the said other works as soon as conveniently may be; also all necessary ar~hes, 
_tunnels, culverts, drains, or other passages either over or under or by the sides of the railway, of 
such dimensions as will be sufficient at all times to convey the waters clearly from the lands lying 
near or affected by the railway as before the making of the railway, or as nearly so as may be, and 
such works shall be made from time to time as the railway works proceed; also proper water places 
for cattle, where by reason of the railway the cattle of any person occupying any lands lying near 
thereto shall be deprived of access to their former watering-places, and such watering-places shall be 
so made as to be. at all times as sufficiently supplied with water as theretofore, and as if the railway 
had not been made, or as nearly so as may be; and the Company shall make all necessary watering
courses and drains for the purpose of conveying water to the said watering-places." It would have 
been very churlish ··on the part of the Company if they had not done everything that was necessary 
for the protection of the public or the accommodation of owners. These things were use<l sometimes 
to make a claim for compensation, and this was also provided for. As far as the Company were con
cerned, he believed they had done everything for the accommodation of owners and so as to protect 
the public from injury; they had fulfilled all the terms, and would continue to do so, never mind 
what the oblig_ation was. He understood that they would take the larger sense, and do everything 
that was uecessary. He had said that the Act of Parliament was based upon a Government Heport, 
which was in the Parliamentary Papers. This Report made the Government promoters of the 
undertaking in this sense-they called it into existence. They mooted a company ; they induced 
persons, by showing them advantages to be gained, to form themselves into a company to make the 
railway. The Royal Commission on the Main Line Railway went into the. whole cost of the under
taking. There was an estimate of returns that would be made, the trains that were to be run, and a 
variety of other things, and the cost of the.items. These were so carefully considered that they felt 
assured that they would be able to construct a railway sufficient to meet the then requirements of the 
Colony for a sum not to exceed £700,000. The Company was formed, and as far as he could see 
the He port was fully borne out; but it showed how very fallacious statistics were. Of course he well 
knew they were only an approximation of the cost as far as human foresight could accomplish ; but 
still as a matter of fact Government statistics were very unreliaple--they were al ways exceeded-always 
fallacious more or less. They were painted and made to look well. This was very natural, and he 
did not want to say it was improper; they were perfectly justified in going upon the statistics and esti
mates that were presented to them, and which they considered reliable. At all events, this undertaking 
was launched by the authority of the Government, and he would read the financial result :-Receipts 
from goods traffic for 100,000 tons, at an averag·e charge of 5d. per ton for an average distance of 
20 miles, say, £41,000; receipts from passenger traffic for 14,000 journeys between Hobart Town 
and Launceston, at an average of £1 10s. each journey, say, £21,000; for 40,000 intermediate 
journeys, at 10s. eachjourney, say, £20,000; for 60,000 shortjourneys from each terminus, at 2s. 
each journey, say £6000. Then came a very curious item-a benefit that the Government would 
derive from the undertaking. It is this: the saving to Her Majesty's Government in the convey
ance of mails, in matters connected with the judicial and police departments, and in the maintenance 
of the main road, say £12,000. This was a direct benefit which the Government and the Colony 
were to receive from the construction of the line. It ,vas rational to suppose that that was a good 
reason for sanctioning a contract to be made to induce the Cowpany to undertake the line. He 
·quite understood that on these lines : it was not only to bring in £88,000 of revenue to the Company, 
hut besides that it was to be a gain of £12,000 to the Government in money by a saving in the 
conveyance of mails. 

Ills HoNoR THE CHIEF JUSTICE said he could not see that the report to which Mr. Fooks 
referred· had anything to do with the issue. 

Mn. FooKs [continuiugj said as far as he was concerned he did not want to argue that the 
contract was not self-interpreting. He did not want to go beyond it. But with regard to the issue 
raised by the Attorney-General of this Colony and the dispute beyond the contract, he contended 
tbat he was entitled to refer to all contemporaneous documents in order to explain ambiguity, and 
would ask His Honor to allow him to read from them. [Proceeding] : Then the working expenses 
were taken at 50 per cent. on gross profits, £44,000; interest on capital (£800,000), at 6 per cent., 
£48,000. That came to £92,000. _'!'here would then be £6000 for p1·6fit, plus interest at 6 per 
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cent. on the estimated outlay. The railway cost had been £1,050,000. If he had a proper profit 
and loss account he was entitled to take that interest into account and that capital into account. It 
must be taken into account if he had an elaborate system of accounts such as there would be in a 
mercantile undertaking. Issue had been raised upon this : the Government had an interest in the 
profits contingently, though they did not spend a single sixpence towards the capital of the railway 
or its construction. This, however, did not entitle them to interfere in the working and adminis
tration of the Company. The Government paid interest on the amount up to a certain sum 
expended on the construction of the railway, and they were to be participators in the profits in fae 
undertaking. According to all commercial principles they were therefore partners, but that ga7e 
them no right to interfere with the.administration. It was never intended by the contract. It was 
intrnqed also that the Company should .have both interest on capital and profits. It was perfectly 
manifest and clear that that was the thing intended from the beginning, and was consistent with the 
contract and the report upon which it was based, and upon which the Company was formed to 
undertake the construction, maintenance, and the working of this particular railway. The 
undertaking of the Company applied not only to this railway, but generally to railways in 
Tasmania. The Company was a "going'' one, and could erect branch lines and make new 
lines. Of course they would have to get authority for this, because at present they had 
powers to construct the Main Line Railway only. But if the Company, instead of being 
cramped and hindered, had been helped and facilitated, for all he knew, the English people
capitalists-might have made all the feeders for this line by this time. He could see no reason why 
such a profit should not have been made out of the railway-if the Company had been treated in 
such a manner as he had indicated-that English capitalists would have seen that there was scope 
enough in Tasmania for the investment 'of capital. Instead of there being only the present reports 
concerning the feeders of the Main Line, capitalists would have made them for the Colony. · He 
granted that these ·observations were not much to the point, but he could not refrain from making 
them. The Act of Parliam_ent was then based upon the report, and the Company was formed in 
England. Then they .got an amending Act, and in this Act and afterwards the subsidy was 
fixed to be embodied in the contract. The Government were the first promoters of this Company 

-'as much as any persons who were behind. There must be some persons to suJ?;gest the scheme. 
The Government suggested it, and were, therefore, the persons really engaged in p1·omoting the 
Company. As far as the constitution of the Company was concerned, they would find when they 
came to the Contract that it was to be incorporated in Tasmania; and then they would have to look at 
its constitution in order to see what its status was, what were its powers, what were within its power:;:, 
and what were outside its powers. The first Act stated, '' It shall be lawful for the Governor in 
Council to cause a co,ntract on behalf of this Colony to be entered into with any person or company 
for the construction, maintenance, and working of a main iine of railway between Hobart Town and 
Launceston, or any point on the Launceston and Western Railway, in consideration of the payment 
by this Colony to such person or company of a sum not exceeding £300,000, or of an annual sum 
not exceeding £25,000 a year for a period of 20 years."- "Oh!" said the Company, "what are we 
going to get out of the traffic? Will you give us a guarantee of the intere_st on our outlay." 
" Yes," the Government said, "we will get an amended Act passed to guarantee you the interest." 
The amending Act was passed with this guarantee: " In consideration of the Governor of this 
Colony guaranteeing to such person or company interest at the rate of £5 per centum per annum 
upon any sum of money not exceeding in the whole the sum of £650,000 which the said person or 
company may actually expend in the construction of the said main line of railway; such guarantee -
to be payable in such a manner as to secure to the said person or company interest at the rate afore
said upon the actual expenditure within such limit as is hereinbefore expressed. Such guarantee 
shall continue for thirty years from the date at which the said line shall be open for traffic, provided 
that such person or company shall continue to work and maintain the said line in an efficient 
manner during the said period; and in such contract it shall be lawful for the -Governor. to 
guarantee interest at the rate aforesaid upon the amount expended for the purposes of such construc
tion during a period not exceeding four years from the date of the contract and before the said line 
is open for traffic." This enabled the Government to give the Company interest upon the capital 
expended, and the rate of interest was limited to "any sum of money not exceeding in the whole 
£650,000." That was, in point of fact, a guarantee of interest upon £650,000 of the capital 
expended-not upon the whole capital expended, but upon a ~um not exceeding the limit se down. 
It was part of the receipts of the Company-an element which ,was to be taken into the profit or 
loss of this undertaking. He was willing to concede that. But there was no power in the Common 
Law Court to take accounts. He would ask His Honor if he wou1d give them directions, or, if 
he would not, to take a note that he did not give them. He did not see himself how the thing· 
could be done. His Honor was simply on _the legal side of the Common Law Procedure Ad, 
and could not turn it into an equity suit. The case had been wrongly brought on the Common 
Law side. He had found great advantage in exercising the power he alluded to in the County 
Courts in England, practically turning a Common Law claim into an equity suit, and settled it to 
the great satisfaction of all the parties. 
· Hrs HONOR concurred in the opinion that it would have been very much better and more 
convenient, and was astonished to find that the case had not been brought on the Equity side. But 

·as to how far amendment would be necessary he would see as the case developed. 
MR. FooKs said his object was to avoid a multiplicity of suits-as it was he did not £ee the end 
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-of it. He contended that. if there were any accounts• tq be adjusted, thi~ .should be done. by 
the Company, and it was a misapprehension of the contract' to. say. otherwise.. Sub-section· 3 ,of 
Clause 3 was very important. It read: "·Thal: should the profits of the railway arising· from the 
traffic thereon amount in any year to less than five per cent., the Government guarantee shall. be 
payable for such year only to the extent of the difference between such profit and five pounds per
•Centum on the cost of construction, as before limited." That was the profits of the undertaking 
•arising from the "traffic receipts,'' and whether they applied that to the maintenance, construction, 
and working, or to maintenance and working only, it .was profit arising from the "traffic receipts." 
He granted that the Government had the benefit ·of more than the traffic receipts-the Company 
had not. been narrow or stingy-nothing· had been omitted. It was clear that profit arising· from 
traffic receipts should be read into the contract. They would see that this was repeated in Sub-section 
5, the effect was to· make the Government sleeping· partners in· the railway-partners in the 
-rarticipation of profits, but giving them no right to control the management or working. The Com
pany fulfilled their obligation, and did a great deal more, putting the Government in much more 
favourable circumstances. Instead of ~t minimum train service ·of four trains dailv, that number 
·had beP-n very _largely exceeded, the Company now working 22 trains each day, -a;1d no engineer 
.would tell them that the rolling stock was not lamentably. insufficient for the proper working of 
the line for the purposes of profit and economy. \\7ith .a view of giving all that station accommoda
tion and exigencies of traffic which. was necessary to meet the growing circumstances of the Colony, 
he d~d- not see why the Company should not act as they thought best, and be allowed to make 
provision for the future. It was not reasonable to suppose that they would spend the money foolishly. 
They would only do what was reasonable and necessary for the purpose of earning money: 
They had to provide for the traffic, and the Company might go on for everlasting. It was, 
to his mind, a contract in perpetuity. They were not making a railway line which was .to 
last for thirty years only-it was to run on in perpetuity. 'l'herefore, the Compay had to 
consider not merely what the present exigencies were, but what they might be in the future. 
He did not mean that they were -to provide for 'these in some ab;mrd way, ·but they had to 
consider, as reasonable business men, what the wants of the line might be in the future. 
They had to put this line in such a condition that it would reasonably serve the Colony. So long 
as the Railway might continue they were bound to see that it served the interests of the population. 
The fourth clause of the Amending Act, thernfore, jJrovided that "the contract shall contain all 
such other stipulations and provisions as the Governor in Council may think necessary to secure the 

. efficient construction, working, and maintenance of the said Railway." The object was to secure 
riot only efficient construction, but. also efficient maintenance and working. It was well explained 
what had to be done in Clause 6 of the contract. The Company was to keep the Railway fo1· all 
time and in perpetuity in good and efficient repair and working condition, and· in .case it appeared 
that it was not so keeping the line in good repair and wol'ldng order, the Government could itself 
:step in and effect repairs and recover from the Company in any Court of competent jurisdiction. 
There was a complete remedy for any breaches on the part of the. Company provided under the 
contract. But they said," we don't want to apply that remedy; we don't waut to make auy demand. 
whatevm· against the Company; let us simply say we won't pay, anc.l see what the issue will be." 
'They had done the same thing before, and had eventually been made to pay, and now here they were 
again on almost the very same sort of issue. For all he knew they might yet have to try the matters 
involved in the_ contract again 011. the Equity side of the Court perhaps. · There was a state of things! 
And who caused it? vVhy, the Government, which assumed to itself the power of putt,ing to the 
account of revenue charges which were fairly chargeable to capital, simply for the purpose of 
making prnfit. That was an absurdity. Another ii bsurdity was this: it was said suppose the 
·Government purchased the Railway, then they would have to appoint competent men to ascertain 
r.he value of the railway as between the Government and the Compa.uy. They said, "if we allow 
this expenditure tu take place, it will enhance the price we shall have to pay." It would have no 

,snr.h effect. The value would be fairly ascertained, and the Government would. have to pay only 
the price ag-reed on. · · · 

D rl. l\lL\DDEN : Yes ; but our contention is that if all these new work.,; are· to be constrncted 
out of revenue, we ~hall have to pay twice over for it. 

1\111. FooKs: So far they had paid nothing for it. They had subsidised the Company to a 
-certain extent, and the Company had undertaken the construction, maintenance, and working, and 
the entire expenditure. The Government ha:l paid nothing, becanse they claimed they had the 
power to deduct interest, and they had not paid anything. He was glad his learned friend had 
mentioned that, because it was another fallacy. He should be enlightened if they could show that 
Gorernment had paid anything towards the construction, equipment, and working of this railway. 
They seemed to regard the contract as a sort of o-uarnntee of profits; but that was a fallacy. They 
had paid nothing towards the constl'uction of fhe line, and now _they refused to pay the Com
pany their subsidy. They had made no contribution whatever towards the expenditure-they 'had 
dedncted it from the subsidy. They participated in the pl'ofits of the thing, and denied them the
benefit of their subsidy. It was not likely the Company would ever have undertaken the con
struction of the railway without the benefit of the subsidy; but, as far as construction was con
cerned, Government had never contributed one farthino· towards it. · Their subsidv had no doubt 

b • 
helped the Company to carry. on, but Government was not entitled' to represent that· as a con-
tribution towards the construction of the railwav. It was a contribution to those who undertook 
the rail way, and they wer~ entitled to use it in an"y way they pl~ased. His learned friend said they had 



13 

pfii<l; or' would have t9 pay, twice. He should like to know when they had paid once, much less twice. 
They gave it as a subsidy when they did pay it, but not in any way. as a contribution towards the 
construction of the railway. It was to be taken as interest measm:ed by a certain amount of capital. 
It was said Timeo Danaos et dona ferentes, but_- he should not say that-his learned friend's sug
gestions, if inconvenient, reminded him of certain points, and he was glad he called attention to 
iliem. · 

DR. MADDEN : I don't think I shall make them -any more. 
MR. FooKs continued : Be now came to the incorporation of the Company. It was an English 

Company, but it was to be incorporated in Tasmania, and was so incorporated by "The Amending 
Act, No. 2," of 1872:, under sections 4, 5, and '6. The Company incorporated in England by the 
;name of the Tasmanian Main Line Railway Company (Limited), under the Act of the Imperial 
,Parliament called "The Companies Act, 1862," may sue and be sued in its corporate name in 
'.l'asmania, and this definition included the provisions of their own Companies Act of 18G9, and the 
liability.of and proceeding·s against. the said Company shall be the same as if the Company had 
been duly registered in Tasmania under the provisions of "The Companies Act, 1869." It came 
in and was registered under that Act, and it was bound by that Act and its deed of settlement. 
_They must regard its constitution as regards its shareholders and as regards the public quoad the 
-public-meaning simply that nothing could be done ultra vires. The Company had done all that 
was possible, and had found the money to fulfil their obligations. It was the same now as under its 
deed of association, and had undergone no change except in its directorate. When it found itself in 
,preliminary difficulties its bondholders gave up their interest, and it went and borrowed the money 
and finished the railway. The Uompany, he contended, had fulfilled all its obligations, and if the 
railway was not completed and equipped as well as it might be, that was a matter of maintenance 
·anrl working, which they had only to provide according to the exigencies of the colony-that was 
what the thing meant. This Company was incorporated in England under Sections 34 and 35 of 
·" The, Companies Act" ; . it was to have an office in the colony, and that provision was under the 
:companies Act of 18f>9, and it had a right to come and takR the benefit of that Act. He now 
came to a very important provision in reference to the question of capital-a provision which 
was very important, because it seemed to have been overlooked in the complications that had 
.taken place, especially in .regard to what was in the agreement. It was said that the Company was 
'bound .to .. provide the whole money capital therein specified to entitle them to interest; but they 
could say in reply, "You have treated the whole money capital of th1/ Company as required for 
interest as if it had been subscribed and contributed." He did not know what the amount of capital 
actually taken up might be, but as regarded the interest to be received by the Company, the whole 
amount of the capital had been admitted to have been subscribed. Whatever obligation might 
_have -rested upon them under the Lands Clauses Act, they were excused from by the amending Act 
of 1872. · They were not only excused from those obligations, but it was admitted that the capital 
_had been subscribed. Section 6 of the Art said: " So much of Section 8 of the "Lands Clauses Act" 
as requires that in certain cases .the whole of the c~pital or estimated sum for defraying the expenses 
of the undertaking· shall be subscribed under the contract." Perhaps that meant the whole of the 
capital or estimated sum as stated under the different Acts-there was an alternative meaning-" the 
whole of the capital or estimated sum for defraying the expenses of the undertaking shall be sub
scribed under the contract .binding the parties thereto (and so on) shall be deemed to have been 
complied with in all respects by the Tasmanian Main Line Railway Company, Limited, and Section 
9 of the said Act shall not be deemed to be applicable to the 1said company." Therefore the whole 
·of the capital which was required for the cdnstruction, maintenance, and working· of the line, 
·and everything required for the purposes of the undertaking, was to be deemed by law to have been 
subscribed. If, then, they had opened a capital account, what would it have come _to? It was not 

· required· for the purposes of the company, because the whole of the capital was to be deemed to have 
· been subscribed.· 

Dn. MADDEN: Yes, but only for the purposes of "The Lands Clauses Consolidation Act." 
MR. FooKs contended tha.t, while it was only for the purposes of" The Lands Clauses Act," it 

was not now an obligation upon the Company to have capital. The section of the Act meant for 
all purposes, and could not be limited in the way proposed. It was a recognition by the Legislature 

'of the Colony that the whole of the capital had been subscribed. He had heard comments made 
· to the effect t~at this Company was only a contractors' Company. S,uppose it was ?-everything 
.' had been done that the law required; anc;I, if the contractors had not been paid in money, they had 
· been paid in shares. He supposed the Company had the power of giving shares as money's worth; 
· and, depend upon it, the Company took care to get everything done as cheaply as they could. He 
· -was not bound to show them the contract; it was enough for him that he had got the capital 
subscribed in the mode required by '' The Lands Clauses Consolidation Act." Under the Act he 

· had quoted, the money was to be deemed subscribed; and, for a very good reason, the Company 
had the power to give shares for serviees rendered. They had the worth of it in -the construction 
of the railway under the contract. They got their money's worth as between the Government and 

'the Company. They might be perfectly certain that the Company did not give away its capital 
· for nothing. The railway represented the capital expended. Well, construction had now ended, 
'·and ~aintenance and working had begun. 'fhey came now to a new state of things? and the 
question was, what were the profits of the undertaking arising from the traffic upon the railway?· 

His HoNOR asked whethei· this provision was not inserted in the amending Act with.reference 
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to the Lands Clauses Act, in reference to the taking up of land, that they might be considered 
to have all their capital subscribed ?-was. it not only for the purposes of the · Act that the money 
was to be deemed and taken to be subscribed under this Act? 

J\'lR. FooKs: That was very likely; but it was a recognition by _the Legislature of a fact, and 
it could only be taken for all purposes. Government were not entitled to say it was not for any 
other purpose. 

His HONOR: V\Tas not this consistent with the fact that they had received not only enough for 
construction, but more than enough? 

MR. FooKs: Yes; we havi> received the whole of the capital required for construction. Their 
case was that they had expended in the construction of this railway not only the capital stipulated 
for, but a much larger sum-borrowed money, no doubt-but money which they had the power to 
borrow, and which Government knew they had the power to borrow. 'l'hey had borrowed a still 
further sum of money in order that the contract might be fulfilled in its integrity. 'l'hey had been 
met in rather a carping spirit, and, now the railway was constructed, Government said, " ,v e won't 
pay." Well, he was sm·e no such thing was contemplated by the Company. He could show from 
their own public accounts that £1,150,000 had been expended on this railway, instead of only 
£650,000. 'l'hey had expended £1,150,000 .on the railway, and, he contended, they were now 
entitled to interest under the contract ex profit. There could not be profits on an undertaking of 
this sort until it grew ; and if this rail.way was allowed to go on, and if maintained efficiently with 
proper and efficient rolling stock, proper station accommodation, proper sidings, and proper improve
ments g·enerally to meet the growing traffic, it would be for the general interest, and the line would 
become highly valuable. There could be no doubt about it. There could be no doubt that, for all 
practical purposes, under the amending Act the capital was to be deemed to have been raised. 
He suspected the Government would not have entered into such a contract until they had made 
enquiries and seen that the Company was in a position to fulfil the obligations of the contract. 
And how did it do so? It Lad raised the money; it had been paid into a bank, and for the 
purposes of construction expended. Of course, there was one sum which was taken as con
struction-a sum of £25,000, ,vhich was allowed for preliminary expenses- that was treated as 
construction, and this and everything showed that the Government were well aware of the intentions 
of the Company, and recognised the mode of construction of the railway. 'l'he obligation of the 
Government under the Contract was to pay interest on a sum up to and not exceeding £650,000; 
but this did not give them the slightest right to control construction. All the power they had 
was to take vouchers for the expenditure. If the Company ditl ·wrong, all they could do was to 
come there and ask His Honor, on the equity side of the Court, to tell the Company what to do if 
there was any dispute; and he (Mr. Fooks) should have thought there could have been no difficulty 
about the matter. He should have thought any ordinary skilled man of business would have 
been able to settle the meaning of the Arts and the contract. Whether they could do it now 
under the present proceedings, or what the resnlt might be, he did not know. His Honor would yet 
have to consider what would have to be done in the shape of amendment. 

(At this stage the Court adjourned until two o'clock.) · 

AFTERNOON SITTING. 

lVIR. FooKs continued: He would. now draw attention to the constitution of this Company. 
'l'he certificate of incorporation would be handed in. The Company was incorporated on the 21st 
Sep1ember, l 870, under the Tasmanian Main Line Railway Act and the second amendment Act, 
and the contract followed npon those Acts. 'l'he articles of association of the Company set out that 
its object was to undertake to make a railway between Hobart Town and Launceston or to some 
point on the Launceston and Western Railway. 'l'he original capital of the Company was one 
million sterling. In relation to that part of the Company's constitution the articles had since been 
altered, in consideration of the bondholders giving up their claims to interest, and by an Act of the 
Imperial Legislature the Company received power to raise a further sum of money on loan for the 
purposes of the contract amounting to £100,000. 'l'here had been altogether £1,150,000 expended 
in construction-something very much more than the contemplated £650,000 or the £800,000. He 
referred to the 14th Section of the . articles of association, and said it was a question whether the 
l)Ondholclers were represented on. the part of the Company now as they ought to be. Of course, if 
they were going to interfere with the position of affairs, it would be supposed that it had been 
assented to by the bondholders, and it did strike him that they were necessary parties here. 
Certainly, by representation they must be considered as parties. 

His HoNOR: They do not claim to interfere in any way. It is a matter as to the construction 
of the Contract. 

lVIr. FooKs said if they went on the intention of equity it was because the Government had 
claimed profits that they were there. The Government said they were entitled to a balance of profits 
over 6 per cent., and that was a right of interference-a right to say we shall not pay the subsidy 
which the bondholders hold as their security. It was a question with him whether all the parties 
must not be separately represented. 

His HoNoR: At Common Law we have only to carry out the eontract as between A and B. 
MR. FooKS: But the question would arise on the Equity side of the Court. 
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His HONOR : Yes; but at Common Law we cannot take any notice of it. 
MR. FooKs: We have what is known as the third party clause at. home which entitles all to 

be represented. 
His HoNOR thought they ought to have it here, and it was a disgrace to Tasmania that they 

did not have it. . · 
DR. MADDEN: I hope Your Honor will not say that too readily. 
MR. FooKs said it had been most useful in England in getting all the persons before the 

Court. He did not know how far the powers of the Judge extended on the Common Law side in 
this Colony; and, whatever he might suggest, he desired it to be understood he in no way presumed 
to dictate· to His Honor as to what should be done. He referred to the powers of the Directors 
under the deed of association. The capital of the Company had been paid up; for all 
purposes of the contract it was treated as paid up; and they had in addition a certain amount of 
share or deb@tnre capital. All this must be taken as capital expended, or moneys actually 
expended in construction of the railway. It was a large sum, and had actually peen paid in, as he 
had told them, in money or money's worth. This had a very significant bearing upon the claims 
and the reading of the contract, that the whole of the capital must be taken as paid up. It was not 
only that they were absolved for the purposes of " The Lands Clauses Consolidation Act," but it 
went so far as to be an affirmative that the whole of the capital had been paid in. 

His Ho NOR: Do you carry it to that extent ?-that not only the sum of £650,000 had been paid 
in, but that the balance expended was to be taken as paid in, either in money or money's·worth ?
has that been so ? 

MR. FooKs: Yes, that is the fact. 
Hrs HoNOR: You put it far beyond the question of the recital in the Act. You say that all 

this capital has been expended. . 
Mu. FooKs said the question was not whether the contractors had put a certain amount in 

money to the affair. The Company had made as g·ood a bargain as they could, and great care was 
taken to tie the contractors down. As a matter of fact, the contractors had made a loss over it. 
Neither Messrs. Punchard or Clarke' had m.ade money out of this railway, but the Company had 
made them do the work, and had in everything done the best they could. Mr. Clarke had money, 
and lost the whole of it. Mr. Pun chard had nothing. The Company had expended all this money, 
and now they could not get the snbsidy. This w~s a nice state of affairs ; but, unless this had been, 
he should not probably have had the pleasure of being able to make the acquaintance of Tasmania. 

DR. MADDEN : You will be able to raise more capital now .. 
MR. FooKs: Oh, yes, if the Judge says so; but the question did not arise at the present time. 

He quoted from the deed of association of the Company as to the mode of adjusting profits 
and a reserve fund. Referring to the question ofprofits,.which were to arise in a particular way, 
he said the shareholders had never received one shilling dividend on their capital, and even their 
creditors had not been paid interest-those from whom the money ·had been borrowed. That was 

· how the thing stood. He quoted at length fr9m the deed of association as to adjustment of prnfits 
and keeping- of accounts, and said all these things had been provided for in the constitution of the 
Company. All stipulations as to accounts to be kept and adjusted were provided for under that 
constitution, which was well known to the Government, and acted on by the Government; and all 
the Government reserved to themselves was the power to examine these accounts, to audit them, 
and to see that they were properly vouched and verified: beyond that the Government had nothing 

· whatever to do with them. The Government had no right to dictate what items of expenditure 
the Company should carry to capital or what to revenue; not that it would make any particular 
difference, because that was simply a mode of keeping the accounts. For the purpose of the 
accounts to be rendered-which was an aLstract of receipts and expenditure only-it <lid not at all 
follow that capital was the same thing as construction. It did not follow that because they might 
debit capital or revenue with a particular item that it must enter into the profit or loss of the 
undertaking·. He mentioned this to show the powers of the Company and of the Government of 
Tasmania as regards accounts were no different from those as between partners in a business, 
and correct accounts would have_ to be entered into. He would now go to the· next Act 
of Parliament, which was material-that in which the opinion of the Attorney-General, 
Sir John Holkar and Messrs. Dodd and Benjamin was referred to-the Act 42 Viet. No .. 5; 
He did not know exactly what the contentions of the Crown_ would be-what horse they intended to 
ride. Perhaps they intended to rely upon the third plea, but he was prepared to meet any of them. 
He did not think there was much matter for oral evidence except with regard to that sum of money 
by way of subsidy, and that was shown in the balance sheets which were delivered. The Govern- · 
ment said there had been a profit; but there was nothing of the sort, except the sum for profit stated 
m the accounts. They were bound by those accounts, which should not have been rendered. The 
Company had been in straits and very much embarrassed, and although there had been a disclaimer 
that there bad been any intention to embarrass the Company, there was no doubt that the action of 
the Government did produce that result. It was all very well to deny this, but it was manifest that 
they were doing'the very thing· they professed not to do; They were there to listen to facts and to 
deal with results. The Government would not and did not pay, and they found themselves wrong. 
In the Act 42 Viet. No. 5 it was stated that the Government of Tasmania submitted the case to 
counsel in England. These were Sir John Holkar, Her Majesty's Attorney-General, and a man 
~fgreat e!uinence in England; Judah Pl1.ilip Benjamin, of world-wide reputation~ and Cyril Dodd, 
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the latter of whom wrote an independent op1mon, m the first instance, in support of the Govern
ment, but who afterwards made the amende lwnorable. The .joint opinion of these was that "the 
Company were bound to run the trains through to Launceston ; that the Government was bound to 
pay the g11aranteed interest from the date at which the line was open for traffic from Hobart Town 
through to Launceston, which appeared to them to be the 1st November, 1876. The said counsel 
further advised that the facts, as· stated to them, showed that the reception of traffic upon the line 
was assented to by the Government and the Colony, and that the Railway Company were permitted 
and encouraged to work and continue working the line for the benefit of the Colony, and assisted 
by loans of money and by the subsidy afforded them for carrying the mails; so that, in their 
judgment, the line was recognised as the line bargained for, though all rights to complain of its 
defects were reserved by the said Government," There had been substantial evidence that the 
contract had been complied with, and although there might have been some little shortcomings, 
they would, form no ground for the Government to refuse payment of the subsidy. 

The CHIEF JusTICE: I do not see that the opinion of counsel in England can. be the slightest 
good in this Court, and as to a matter we are not dealing with. 

MR. FooKs would deal with the matter broadly. He was quite satisfied that the Government 
deferred to that opinion. 'They had refused to pay, and the Legislature made this ·appropriation of 
the expenses. Now, he· was going to ask the gentlemen of the jury to do the same thing, and to 
show to the Colony at large that the right course was to fulfil the obligations they had undertaken, and 
not to try to escape them. He would recommend any man who had legal obligations to use a 
certain amount of discretion, and not strain them, but to deal generously. That spirit had been acted 
upon by the Company, and the Government should have had the generosity to act reciprocally. 
The Company had given them more than they should have given them under the Contract. They 
had not charged into account the interest upon their outlay ; they had not even brought in the 
interest owing upon their debentures. They had not taken those liabilities, all of which ought to 
have been taken into account. All these concessions had been made, and -they had given the 
Government these benefits in the accounts which were rendered,- but which should not have been 
rendered; but now they would give them their pound of flesh and no more, and till he got an 
adverse decision from a judicial tribunal the Company must be guided by the opinion of their 
counsel ; and it was understood that they were acting upon the general consensus of opinion. If 
it could be made out that the Government were entitled to more than the profits from traffic receipts, 
he would like it to be shown in the contract. He would listen with amazement to hear it stated 
that they were entitled to more. Of course, he would listen, to hear what he could not see. The 
Act called the Disputes Settlement Act was to do the thing that they were now doing. A 
supplication was filed-in fact, there had been three-and he believed an action was instituted 

• that was altogether wrong, and the Attorney-General advised the Government to withdraw 
it, which they did. The first supplication was filed in the Supreme Com't of Tasmania, under 
the provi~ions of the Crown Redress Act, by which "The Tasmanian Main Line Railway 
Company, Limited, claimed from Her Majesty the Queen £28,258 10s. 2d., alleged to be 
due by Her Majesty for interest and damages under a certai.n contract, dated the ] 5th day of 
August, 1871, for the construction and maintenance of the Main Line Railway between Hobart 
Town and Launceston." As far as he could see, the Company were entitled to every farthing of 
that amount. Then a second supplication was filed for the sum of £2125 and interest, under 
the same contract. If this case were not dealt with so as to settle the matter in dispute for 
all time upon the construction of the contract, they would have another action against the Govern
ment, and there would be a repetition of the Disputes Settlement Act. It was agreed that the 
accounts of the Company were to be settled upon the system of yearly balances, but not a word was 
said about a reserve fund. There ought always to be a .depreciation fund, and he contended that 
they could not strike any balance· of profit and loss unless they had this fund ; they could not have 
profits until they had taken into account depreciation and h_ad a reserve fond. The agreement as 
to the accounts was," that in the accounts of the said Company, to be rendered in pursuance of the 
said contract, the revenue and expenditure of the Company, for and in respect of the maintenance 
and working of the said railway, shall be adjusted on the principle of yearly balances, and that the 
quarterly statements provided for by the said contract shall be rendered and audited as heretofore, 
but that the balance of profit and loss shall be struck yearly." And so they ought to have been; 
it was quite necessary that this should be done. But adjusted by whom? The quarterly statements 
were to be rendered and audited as theretofore; no change or alt(:lration was to be made in any 
shape or way. It did not mean that. the Government were to take the position of the directors of 
the Company, to say what should come out of capital and what should come out of revenue. What 
had the Government to <lo with that? All they had to see was whether the expenditure was taken 
into account; whether there was anything in the accounts that was not expended for maintenance 
or working. They cou]d·say, "Is there anything in these receipts?" Well, they had given the 
Government more than the receipts. Every farthing· had been rendered ; they were all there ;· but 
whether the accounts had been adjusted in the sense that there might have been open accounts 
between the Company and those with whom they had dealings was not very material. The accounts 
had to he adjusted as soon as they could be. Of course, it was necessarily to be implied that in any 
proper keeping of accounts the balance of profit and loss ought to be struck yearly. But who was 
to strike it? There was no change; the Company themselves were to ascertain what the profit and 
loss were yearly. The Company ought to have raised a profit and loss account; they had raised it 
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in a limited way by putting down all the expenditure on account of maintenance and working, and 
not only all the receipts, but more than the receipts, and the j)alance showed a •little profit, which 
was shared in by the Government. He was speaking of the undertaking as including construction, 
working, and maintenance, and took the profit upon the working, that was, a profit after the dis
bursement of expenditure or maintenance and working, ~s upon the carrying on of the railway. 
The term working of the railway might be used in a very limited sense. He did not understand it as 
working a contract. He could see a sort of contention looming that it wa.s to b3 confin~d into
working the traffic only-the train service; not working the undBrtaking,,not the various obligation& 
of the Company. Maintenance to a certail} extenr. must include a certain amount of construction, 
and he defied them to maintain without doing· a val'iety of thing~ in the ~hape of construction. Did 
the Government mean to say that construction was n,1t needed, and that the capit.al account was to 
b_e kept open? His impression was that the Gov,3rnment would not raise any such contention. If 
so, he was prepared for it. He wanted to show the futility of an argument which said, "You 
cannot make a profit by siinply transfeITing from revenue to capital." They coulu not make a 
profit without taking the whole of the capital into acrount, without taking the interest on that capital, 
and the construction, maintenance, and wol'king int.o account, and :-1lso the amount· that was paid, to 
thB Compa~1y by way of subsidy by the G;,vemment. That would be part of theil' receipts, and part 
of their receipts, not from the traffic, but part of their general receipts-the profits of the under
taking-all would have to be taken into account in the profit and-loss account. It was to the interest 
of the Company, and the Governm0.nt also, that the Company should stllnd well with the Governm~nt, 
and it was wrong_ that they should lrnve been crippled by the refusal to pay the sub.,idy right 
or wrong. The Company had been willing· to abandon anything. that it possibly could for peace; 
bnt the time for peace ·bad g9ne, anrl they must have the whole thing. Things were different now, 
and they would. not mince matters with tha Government, but would stand upon their rights and say, 
"you may take your pound of flesh, but nothing more." The Disputes Settlement Act stated 
that "it has been agreed by and between the Governor.of Tasmania, acting for and·on behalf of Her 
said Majesty and the said Company, tliat the suru of £14,654 Os. l Od. shall, subject to the approval 
of Parliament, be paid by the Treasu1·i>r of the Colony of Tasmania to tlrn said Company out of the 
Consolidated Revenue Fund of the said ·colony; and tlnit the said Company should be permitted to 
retain out of any profits arising fro111 1he said railway, for and during the year 1882, the sum of 
£2125, without interest; and that such navment to and retention by the said Company of such sums 
of£] 4,654 0s. 1 Od . . and £2125. shall ·be' accepted by the said Company in full satisfaction and 
discbarg·e of all claims, &c." The Go,vernment n:ig-ht -,ay they made a conce~sion to the Company. 
He was not there to complain of that. He only mentioned it as what he might have to expect; 
and he did not intend to cast any reflection upon any individual in,spe'aking of the officers of the 
Govemment in their official capacity. They made mistakes in the construction of the contract 
with reference to what they thought was the best policy for the Government to pursue. They had 
been unjust towards the Company and unwise, looking at it from a Government point of v,iew, in 
not allowing it to develop tbe railway acco1·ding- to .the wants of the Colony, and forcing it with 
litigation and compromise. He felt that Her Majesty wouid do right, under the guidance of the 
Judge, aod to do right was to decide ag'ainst the Colony. The gentlemen of the jury were all tax
payers, but he felt they would t.hrow that consideration aside.· They were <Jharged with a very stern 
duty·; there was no doubt that every juryman had an interest in the taxation of the Colony, and one 
might say, "I shall not do thi~ act; I will be taxing; myself;" but such a suggestion he would treat 
with scorn. Bias would be thrown to the winds, and he knew perfectly well that they would show· 
to the world that wherever :British justice was administered it was making worlu-wide progress, 
,and ·was an example to all nations. How had England kept her faith and repu~ation? He. would 
not. call this reputation, but in one sense it was reputation, being the refusal to pay a debt. They 
cari1e to law for it, and that was just how the thing stood. vVere they going to say, as he bad heard 
it said, that they were prejudiced in favour of the Government? He merely mentioned this as a 
caution, which the ,J uclg·e would mention in clue time, though he felt it right to say that they did not 
need that caution. They sprang-from English ancestors, and English feelings would guide them in 
their decision, though that decision might be against the Colony, and they might have to contribute 
to the outlay; for, after ail, it was 1 he Colony that the Government ,were acting fo1· thronih their 
representative institutions. He wa,i satisfied that the jury would not be influenced in any way, but 
would scorn such an inference, as he had scomecl it when the suggestion was made to him that the 
Company would not be treated fairly. He would not for one moment consider the suggestiou that 
there was any want of faith in the Jury or the Judge; and thought that even the Attorney-General,. 
who perhaps bad never ,heard such arg·uments advanced on the side of the Company as he had heard 
that day, would feel tliat they had rig·ht and justice on their side. But this was only a digression, 
and he would return to the argument. Working the railway, he contended, included maintenance, 
and maintenance meant a certain amount of construction: there could be no doubt about that. 
Taking the different. ·words of the Act of Parliament and the different ,vords of the contrar.t, they 
all meant the same thing; the railway meant the unclert~king·; and he did not care how they put it, 
whether it was the profits arising from receipts of traffic or from the receipts of the· under
taking, it was mere hair-splitting, and, so there was no distinction between them. He gathered 
from the third plea that a distinction would. be drawn, but he said the working of the railway 
was, in point of fact, the working of the undertaking. Although he <lid not see this dis_tinction in 
the plea, be saw it in the correspondence, and was only preparing the jury for it, and asked them if it 

lo_ 
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were done not to listen to it. It was mere hair splitting, and hardly worthy of being list~ned to by 
commercial men and men of business. All the questions as to legal liability under the-contract were 
disposed of by the Act of Parliament to which be had alluded, under the advice of the most eininent 
counsel they could get. The maintenance and working of the line meant extension of station 
accommodation and a variety of othei· accommodation. There was not a bit of the railway that 
was not subject to wear and tear more or less. It must by length of time wear out-the influence 
of the elements would have that effect-and hence there was maintenance, construction, and a variety 
of things to be done. Fencing and other things wanted improving, and he understood that there 
was a deal of improvement required as traffic developed. He would not believe, until he heard 
some skilled person tell him, that there was nothing: of that kind required. Whether it was charge
able to capital or revenue was not the question. Upon that point there ought to be room for oral 
evidence ; but he must appeal to his learned friends, and say, '' Do you think it is a case for oral 
evidence-can it not be left to the common sense of the Jury to say what are maintenance, 
working, and improvements, what is construction, and what the obligations of the Company 
are?" 'The opinions taken on the point were not worth any more than that of any 
gentleman in the streets if asked, " What is your opinion of the liability of the company 
as to what should be charged to capital and what to revenue?" A Royal Commission had 
been issued, and his learned friend who represented the Government upon that Commission, 
when the question was asked, " Ought this to be charged to revenue or capital?" objected to that 
question, and very properly too. They all said, "These are expenses in connection with the 
maintenance and working." He had no doubt that some questions were asked in c1·oss-examination 
to make a man look foolish and to hold him up to ridicule, and that was precisely what was done. 
One of the witnesses said that it was a question for an accountant. He had got this evidence to 
produce, and did not suppose that his learned friend would object to it now as a question germane to 
the issue ; still, at the same time he did not want to say that there was any change of front, but it 
was very curious that his learned friend was anxious to get it in. 

DR. MADDEN : The witnesses are not here. 
MR. FooKs: I 'cannot call these witnesses into Court, and that, no doubt, is the reason why my 

.learned friend does not put it in. As far as my views are concerned, I have not the least objection 
to its going in, with all the ridicule that, with considerable skill, was heaped upon the witnesses by 
Dr. Madden. 

His HoNoR said the difference as between the learned leaders to the document in question was 
a matter that might be settled between themselves. 

lHR. FooKs (continuing) said he would prefer to have the evidence put in, as he could not call 
the witnesses that were examined. There were very few questions for the jury to <!onsider, excepting 
the one he had alluded to, and it was for the other side to say that the expenses were not expenses 
for maintenance and working. They had not raised the question in their pleas, the issue upon which 
evidence was unnecessary. In speaking· of the Commission, he had perhaps gone too far in s:1ying 
what the evidence was; he ought perhaps to have simply stated that they were examined. He now 
came to what he called documentary evidence; but as he and his learned friend (Mr. Mille1·) had 
not had an opportunity to consult together ~arr.fully a& to what documents would be handed in as 
evidence, he had merely acted upon the spur of the moment. He and his learned friend were not 
at one as to the documentary evidence, and he would like an opportunity for consultation. 

The CmEl' JUSTICE: What you really ask for is an adjournment. 
MR. FooKs: Yes, Your Honor; it would facilitate matters, and save the time of the jury. 
His HONOR: If you want time for the purpose of consultation and to look up documents 

there is no real objection to the adjournment. 
MR. MILLER said they were more at one than his learned friend thought; but there had been 

great inconvenience experienced with reg·ard to the evidence. An adjournment would be useless at 
that moment. It was almost better that they should tender some documents, and get His Honor's 
opinion as to wlrnther they were acceptable. He would propose to tender the Railway Commission. 
Then there would be a letter from the Premier to Sir James Milne Wilson, almost contemporaneously 
with the signing· of the contract.· 

DR. MADDEN: Your Honor has said that you consider there is no objection to adjourn. 
MR. MILLER: I merely propose to submit these documents now for the purpose of shortening 

time. 
Hxs HoNoR said it would be better to acljourn, as it was evident the Counsel for plaintiffs were 

not at one with each other. . 
The ATTORNEY-GENERAL said before the adjournment took place he would ask that the 

arrangement come to between the parties before His Honor in Chambers, on the application to 
amend the. pleas, and whereby the amount was reduced, should be put before the Jury, as Counsel 
had omitted it in his opening remarks. He wanted this put clearly before the Jury. 

Ihs HONOR: The agreement win be carried out in its entirety to-morrow. 
The Court then adjourned till next day. 
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WEDNESDAY,_ 8TH MAY; 1889 .. 

The Court met at 10·30 A.M., and the Jury having been called over-

MR. FOOKS said: On the previous day his learned friend, the Attorney-General, had referred 
to som.~thing he had omitted in the opening address, and that was some transaction which had 
taken place before His Honor in Chambers, and which had the effect of reducing the Company's 
claim for interest, which _he had read from the figures as sent to him.· He did not know what had 
been done-, or whether an order had been drawn up in any way, but he understood from his learned 
friend, Mr. Miller, that it had all been arranged. . · 

MR. MILLER·: Yes, it has all beei1 arranged, and a payment of £289 had been made. 
MR. FooKs would leave the matfer. with that explanation. He left off yesterday to consider 

evidence to be formally adduced. His learned friend, Mr. Miller, had prepared a list, and· would 
subrnit to His Honor the documentary evidence they intended to give. They were also going into 
some oral evidence in anticipation of the case to be opened by the other side, subject of course to 
His Honor's direction. His opinion was that there was no room for oral evidence. While 
there were items of account that had been furnished, it was said some of the items were not due to 
maintenance and working, but to construction. It might be open for the other side to say we take 
exception to these, although the issue was not raised by the pleadings. For that reason they 
thought it well to call oral evidence in anticipation of the case which the Government might open 
on these extraordinary ple~dings. They thought it prudent to go into evidence now, unless His 
Honor should think differently, in which case they would leave it for rebutting evidence. It was 
for the other side to prove their case if they could. They were quite prepared to meet the matter 
in either way. His Honor might say he thought it a question to be gone into by rebutting evidence, 
if so they were ready, or they were quite prepared at once to go into evidence in chief. 

Hrs HONOR : In other words, you go for £32,500 per annum iuterest, and the other side can 
give evid_ence to show that there are profits that will reduce the amount. 

MR. FooKs : Well, yes, if you say they are going outside the pleadings and the accounts. I 
think, subject to Your Honor's better opinion, that as the- · 

His HoNOR: You really protest too much, Mr. Fooks. 
DR. MADDEN: He is trying to get a travelling opinion from Y o~r Honor. Better go on 

with the case, and deal with all those things as_ they arise. 
MR. FooKs: You think it better to go on, open and dispose of the whole case? 
His RoNOR: ,vhen I said you protest too much, Mr. Fooks, I meant too great a respect for 

my opinion. 
MR. FooKs : I merely asked was it a case for oral evidence ? 
His HoNOR_: Carry the c_ase as far as you can, and they, of course, will answer you. It is an 

open question at this moment, and every contention on the pleadings may now be raised ; but we 
shall focus it into a very narrow question in a short time. It is simply as to whether certain items 
go to maintenance and working, or whether they do not. That will make a small niatter of it. 

MR. FooKs: Then we wiil go into oral evidence, Yesterday my learned friends and myself 
did not quite understand one another, now we do. . 

MR'. MILLER said he proposed first, to produce the Report of the Royal Commission made 
prior to the passing of the first Act of Parliament, in which plaintiffs said prospects were heldj out 
on which they were induced to enter into the contract'. Was that objected to ? 

THE ATTORNEY-GENERAL objected. 
His. HoNOR: They don't admit that the contrnct was entered into on that document, and it 

could have nothing to do with it. (Document rejected.)· 
MR. FooKs,: This was a report presented to Parliament, on which Parliament was supposed 

to have acted. It was a Government report-a Government paper. 
His HoNOR: Parliament cannot here be supposed to act on anything, and I have no evidence 

before me that it did so act. Indeed, from what I remember of occurrences at the time that report 
was rather ridiculed .. I was the person who had the duty of-introducing the Act, and I can tell you 
I did not rely on the Report of the Royal Commission. 

MR. FooKs said there was a disagreement as to the construction of the contract, and they 
were entitled to refer to all contemporaneous clocuments to rnmove any latent ambiguity. .He did 
not say there was any evidence in the contract of latent ambiguity, but the point might be raised. · 

His HONOR: And if the point is raised we will then decide to admit the document if it is 
admis~ible; should it prove admissible I will allow it to be put in at once. It is not at this moment 
admissible. 

Mii. MILLER said the date of the Royal Commission's Report was 14th August, 1868. The 
next thing be desired to put in was the articles· of association of the 'rasmanian Main Line Railway 
Company, Limited, a copy of which was forwarded to the Government of Tasmania, and was in 
their possession, and included amongst the printed papers. 

His HONOR: In what aspect is that put in? 
MR. FooKs: The contract was entered into with the Company, which was an incorporated 

company. They could not reject the memorandum of association, because the Company was 
incorporated under it. The Legislature ha<l due notice of this Company's incorporation at the time 
the contract was authorised to be entered into. In fact, these articles proved the oi·igination of the 
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Company, with the conditions on which it was formed, and all that const.ituted its legal status, and 
it was important in connection with the inte'rpretation of the cont.ract, with.reference to the accounts, 
and with reference to the com,titution of the Company and its nominal capital; and also, on that 
point which he raised yesterday, oi'1 t.he interp1·etation of that clau~e iu the "Main Liue Railway 
Act, No. 2,'' which used the extraorcliuary expression that the whole of the capital required for 
defraying the expenses of the undertaking· must be deemed to ·have been subscribed. He confessed 
he was puzzled over that, to know whether it meant that the capiu,1 should be deemed to have been 
expended, or whether it had ouly reference to something deemed to have been subscribed. Of 
course what he now said was iu anticipation of what the other side might advance. \Vhen he 
looked at the correspondence which ,lrn<l ti1ken place the whole thing was accounted for. 

His Ho:r-;·oR: The only way in which I cau understand the document to be. admissibh~ is this, 
.that when the Government were contracting with the Company it had no power to raise extra 
capital. 

MR. Foo!i:S: There was nothing said about extra. capital, and a good reason why
H rs HmrnR: Ah, that i:; not the point he1·e. 
MR. FooKs was anxious to save time, and the two things were cognat.e uiatters, and would be 

valuable in the prog-ress, of the ca.se. The memornndum and articles of' association had come to 
the knowledge of the Government and of the Legislature, that was apparent. It was clear, in cou
•nection with the contract made with the Company, that this Company was to be known to the 
Legislature through it:; officers. And having the memorandum of agreement and articles of 
association, it might have ueeu thought unnecessary to make any other stipulations than they did. 

H1s HoNOR: What has the Leg-islatnre to do with it.? 
Mn. MILLER:· They have got the contract, that is t.bP. same thing. 
His HoNoR: It must be proved that it was in the ha11ds of the Government or the Legisla

ture, and it 111ay be admissible. I have no evidence to lead me to that. It may be hereafter put in 
evidence, bu.t there is no evidence at present. As I understand the Act, it was in the power of 
the Government to contract with any Company, not only the Main Line Company. 

MR. lVIiLLER: It was in the knowledge of the parties contracting .under the Act of Parlia
ment. They would not go beyond the Act of Parliament. 

Hrs HONOR : The Uo,·el'nment might treat with any Company. When that Act was passed 
it showed what was·to be done with re'terence to the contract. That contract was made· with the 
l\'Iain Line Company, but how the articles of association of the Main Line Company could bear 
on the subject before they contracted, he could not se·e. On the other hand, he did not see why the 
-0ther side should object. As to both documents, the Report uf the Royal Commission showed the 
cost of the railway at £800,000, and the articles showed that it would be a million, and it showed 
the Company prorided for that amount of capital. 

MR. FooKs: And it showed that those who were authorised to contract had knowledge of the 
Company's capital. 

Dn. MADDEN thonght iu the aspect iu which His Honol' had put it the document 111ight be 
admissible. It was tendered as the a1·tieles of as~ociation of the Compauy, and as ::;howing that at 
the time the contract was in contemplation tl1ese Articles of Association were before Parlia
ment, and that the Parliame11t contracted in view of the faet that uuder its constitution the 

, Company had no power to increase its capital. The very fact refened to would be p1·esseci by him 
in auother way. What they wanted was to lead at once to the points of contention in the case, 
whereas his learn.ed frien<l, was raising rnatters away from the issue. Yesterday he referred to 
,-omethiug that. was not in the plea<lings, and now he i11troduced other extraneous matter. He (Dr. 
Madden) wanted to choke that off at once, so that they could go to the proper issue at once. 

His HoNOR: U 11de1· the Act th'.3 Legish,tnre gave a general power to contract with any 
company. He did not see tlmt at that ti111e the Legislature could know anything of the contract. 
The Government had the power to contract as it liked. 

MR. MILLER: It was put in to !:how what was before the Legislature. 
Mn. Foox:s desired to show thP.t the Guvemrnent, tlirnugh its respomible officers, had fornrnl 

knowledge of these articles uf associatiou, aud t.hat the capital of the Company was completely 
absorbed under the articles of assoeiatiou. · 

DR. MADDEN: That is not true, and is not suggeste<l. 
, His HoNoR: The que~tion is nut raised in the pleadings. As to this being a duly formed 

CO\npany, that was admitted. It was not necessary to put in the articles of association unless some 
ulterior object could be shown to him. . 

MR. Mi~LE_R: The contract and a lettei· written by the Premier; Sir James i\iilne vVilson, just 
before the contract showed-

His HONOR: Sir James Milne Wilson had 110·111ore power than I had to subvert the contrae.t. 
1f he had promised io give a double meaning to any of the provisions it. would make no difference 
now in the interpretation of 1he contra('t. 

MR. :MILLER: 'l'he ol~ect was to show that rhe contract was identical with the provisions of 
1he Act. He should not attempt to put it in if it was in any way cunrrary to the Act. 

His HoNOR: Is the objection still made? 
The ATTORNEY-GENERAL: Yes, Your Honor. 
Ihs HoNOR: Then I cannot admit the document. I will take a note of it. 
MR. M1LLER: 'l'he letter is dated 31st October, 1870. '1 he contract was the next, and they 
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proposed to tender• a letter from tbe Chairman. of the Company covermg the contract. He 
presumed that would not be objected to. 

DR. MADDEN: Most decidedlv. 
His HoNOR did not see wbat ft had to do with the contract. 'l'hey did not want to go outside 

the ·contract. He did not care what any one may have writtfm or said. Let them keep to the 
contract; tbat was the real matter. 

MR. FooKs said it was important in relation to that clause in the Incorporation Act under 
which the Company was authorised to raise additional capital to tbe amount of £400,000, in shares 
of the Company; and it would explain what he had contended in reference to tbe Lands Clauses 
Consolidation Act, that the capital was to be deemed the paid-up capital of the Company. 

His HONOR: But would what your own officers wrote on your own behalf be evidence? , 
MR. FooKs: The1·e is more than that. There is the reply of Sir J. M. Wilsun to Mr. 

Sheward, Chairman of the Company, which states that tire Company's capital had been subscribed 
to the amount of £650,000. That explained what the Company's capital was to be, and admitted it 
had been subscribed not for the purposes of the Lands Clauses Consolidation Act only, but absolutely. 

· His HoNOR : Is it objected to? · . · 
DR. MADDEN: It is. They wanted to keep out all extraneous documents. They did not 

want to introduce documents of this- kind, however harmless. or to encumber the ca-;e with matter 
irrelevant to the issue. They wanted to stop their introduction at once. 

Hrs HONOR : Well, this is a letter from one of the Company's own officers. ·I can't admit it. 
MR. MILLER: The only question was whether the two letters, the one concerning tbe contract 

and making certain statements, and the recognition by the reply of those statements, did not show a 
contemporaneous knowledge. It was an admission of the fact that the capital had been subscribed. 

HIS HoNOR : And what has that to do with the issue? 
MR. MILLER: Doeo your Honor not think it would be safer to introduce it, and for my 

learned friend to admit it? 
The ATTORNEY-GENERAL: Yes, but this is not a letter from the other contracting party. He 

is Sir Charles Du Cane. 
Hrs HoNOR : Oh ! there is no difference-it is the Government. 
MR lVlrLLER thought it would be safer to admit it. 
DR. MADDEN thought those letters might go in. 
The letters were admitted accordingly-one dated 19th April, 1R72, from Mr. Sheward to Sir 

,J. M. Wilson, and the reply dated 10th June, 1872, from Sir J. M. Wilson to Mr. Sheward. 
The letters were read as follows :-

Tasmanian Main Line Railn•a:IJ Co., Limited, 
4, Great Winche.~ter-street Bu·ildings, London, 19th April, 1872. 

S1R, 
I HAVE the honor to inform you that the Contract with the Tasmanian Government has been taken 

up by this Company, and was sealed with the common seal of the Company on the 15th ultimo, in the 
presence of a representativr; from the Crown Agents for the Colonies; also, that subscriptions have been 
inv.ited from the public for £650,000 Bonds of the Comp:rny, the whole of which have been taken up; 
and further, that a Contract for the due execution of the work has been entered into with Messrs. Edwin 
Clark, Pnnchard, & Co., of London, who have sent out a staff by the present mail to organise the immediate 
commencement of the Railway. 

Mr. Audley Coote ahw proceeds to the Colony by the present mail, authorised to represent the 
Company there. ' · 

Mr. Charles H. Grant, who has also started for the Colony, will be the Engineer of the Company in 
Tasmania. 

I am requested to add that the Directors have every confidence that the Railway will be completed 
within the time allowed by the Contract, and to the satisfaction of the Colonial Government. 

I have the honor to be, 
Sir, 

Your most obedient Servant, 
,T. M. WnsoN, n.sq., Coluniql Ser:retarv, Hobart Tow11,Tasmania. GEORGE SHEWARD. 

Tasmania, 
Colonial Scr"!'elm·v'·~ Ojjice, 13th June, 1872. 

SrR, . 
I HAVE the honor to.acknowledge the receipt of your letter of the 19th April la:;t, acquainting me 

that the Contract with the Tasmanian Main Line Railway Company was sealed with the common seal of 
the Company on the 15th March; and that a Contract for the execution of the work has been entered 
into by the Company with Messrs. Edwin Clark, Punchard & Co.; and that the Company's capital has .been 
readily subscribed to the full extent of Six hundred and fifty thousand Pounds. 

I am happy to be able to congr3tulate the Compauy on the successful inaugmation of this undertaking, in 
.which the Government of 'l'asrnania is so largely interested ; , and am glad to learn frum you that the 
Directors ente1:tain a confident expectation that the Railway will be completed within the time allowed by 
contract. 

Giw. SHEW ARD, Esq., Chairman Tasmanian 
)ltfain Line Rail;Vay Co. ( Limited). 

I have the honor to be, 
Sir, 

Your most obedient Servaut, 
.J. M. WILSON. 
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MR. MILLER said they next proposed to put in the case and op1mon on whi_ch the A.et 
authorising the release of interest was passed ( 42 Viet. No. 5.) That was an opinion obtained by 
the Tasmanian Government. 

The ATTORNEY-GENERAL objected. 
His HoNoR thought this did not refer to the case at all. There was a compromise arrived at, 

but he did not see how that compromise could affect the issue in this case. · 
Mn. Fooxs said. they were not now dealing with the Disputes Settlement Act. This was an 

Act which authorised the payment of moneys out of the revenue of the Colony on an opinion which 
was obtained because, he understoocl, the Government thought the moneys were not payable. It was 
a matter of fact, and they should refer to the facts recited. 

H1s HoNOR did not see how it applied tu this case. 
Mn. Fooxs said there was a probability of this case coming before another tribunal, and the 

question might arise, why was not so and so admitted? That was what he wanted to show, although, 
of course, he would bow to the opinion of the learned Judge. Another tribunal would want to 
know why such and such documents had not been admitted. 

Hrs Ho NOR: And therefore you ask for every. possible thing, so as to be on the right side? 
Mn. FooKs · said yes, that was why he asked for all these things. The case might yet have to 

go before the Privy Council. · 
His HoNOR : I sincerely hope it may. It will relieve my shoulders of a great responsibility. 
J\'In. RrTCHiE said this formed a portion of the correspondence which was forwarded by the 

Premier of the Colony to the Chairman of the Company. It formed a part of the general corre
spon<lence which was admissible in evidence in this case, and he believed that all the correspondence 
had been really admitted. 

His HoNOR : All that bears on the question at issue. It was not necessary that they should 
admit.all the correspondence respectipg the Main Line Railway. '!'here were twelve or fourteen items 
which would come before the jury, and anything bearing on those would be admitted. He should 
reject this, and mak~ a note of it. 
· Mn. J\'IrLLER said the next document he wished to put in was the release e:s:ecuted in 1882. 
His object was to show the admission of the completion of the contract as to construction. That 
was raised by the issue. 

Hrs HoNOR said that would be admitted. 
Dn. MADDEN said it referred to matters obviously before these disputes arose at all. That 

referred to what happened in 1882. The disputes did not arise until 1884. 
His HoNOR said what the Company said was that the disputes were recited. 
Dn. MADDEN said they would admit it. 
Mn. MrLLER said the document was traversed by the pleas. · They would also want the 

Auditor's certificate in connectiou with the release. 
Dn. MADDEN : You want us to admit that the· line was constructed and opened for traffic 

along its whole length-we admit that. 
MR. 1\frLLER: There were certificates at the end of the four years of construction, but there 

was another and an important one; under your general traverse you deny it, and I want to put it 
in as proof, so. I ask for the Auditor's certificate of the date of the release. 

'l'HE ATTORNEY-GENERAL: We should like to see it. 
Mn. M1LLER : You have got it. 
His HONOR : It must be here. 
Mn. MILLER to the Attorney-General: Well, you will be able to send and get it. 
Dn. M.ADDEN: If the general averment is admitted that the railway was opened for traffic in 

accordance with the contract., what more do you want? 
Hrs HoNon: We may take that as an admission. 
TnE ATTORNEY-GENER.AL: We agree to that, and we have said so. 
Dn. MADDEN : What date? 
Mn. RrTCITIE : It is on the 1 st November, 187.6, ~nd that a sum of £6!50,000 at least was 

expended on the line. 
DR. MADDEN: I admit that too-six hundred millions, if you like. 
Mn. MILLER said the next document was the quarterly abstracts of receipts and expenditure 

as rendered by the Company. 
His HoNoR : That is all admitted, but the documents should be in the hands of the Court. 
THE ATTORNEY-GENERAL: we have sent for them .. 
Mn. MrLLER would now commence the case by calling the Accountant who prepared the 

abstracts. 
His HoNOR said the general abstracts had been delivered in due form,. and gone through by 

the Colonial Auditor, as far as they represented moneys received and expended. The only question 
was as to whether the expenditure was legitimately incurred or not. 

Mn. MILLER: And it is important we should call witnesses to prove this in the ordinary way. 
I call Mr. Ellis. 

ROBERT JOSEPH ELLIS, examined by 111r. BYRON MILLER. 

1. What is your profession? An Accountant. 
2. Do you hold any position in the Tasmanian Main Line Railway? Yes, Chief Accountant and 

Traffic.Auditor. 
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3. Had you any experience of railway accounts, or of auditing them, before this? Yes; I was in the 

London and North-Western Railway Company's office for sixteen years, in the audit department and on 
the audit staff. 

4. From the time of your arrival in the colony in 1876 up to the present time, have you been in 
charge of the accounts? Yes, in sole charge. . 

5. Is it part of your duty to prepare quarterly abstracts of the receipts and expenditure of the Main 
Line Railway Company? It is. 

6. Is it part of youi· duty to forward those abstracts to the Colonial Treasurer? It is : I forward 
them through the Manager. . 

7. · Within a time specified-;ivithin 14 days? Yes, they are forwarded exactly to date. . 
8. Do the abstracts as prepared by you represent-or, rather, what do they represent? They represent 

receipts and expenditure. · 
· 9. The whole of them? The whole of them, so far as they can be made up in the colony at the time, 
10. Yes. Then, so far as they could be made up in the colony at the time, did they represent the total 

receipts and expenditure on every account? They did. -
11. Did the abstracts represent more than ordinary traffic receipts and expenditure? Yes. . 
Mr. Miller here put in as an illustration of the abstracts, that dated 14th January, 1885, and read the 

items thus :-Permanent ·way-; locomotive power; carriages and waggons; traffic expenses; general 
charges, London ; general charges, Tasmania; miscellaneous expenses ; Launceston and Western Railway 
tolls; and then a credit by balance from last quarter, bringing up a total of £17,709. That was the credit 
side of the account. Then on the debtor side they had :-By receipts generally; passengers ; parcels; 
horses and carriage of dogs ; excess luggage ; left luggage ; telegrams; mails ; goods ; live stock ; rents 
and sundries-bringing up a total of .£18,157. · 

12. His Honor.-Is there anything beyond.traffic receipts included in the abstract? 
M1·. Miller.-Yes, there is the mails. 
His Honor.-But that is traffic. 
Mr. Miller.-There are the rents, Your Honor. 
Dr. Madden.-The rents of what? 
.Mr. Miller.-Of the men's huts; they are charged for. Then there are the telegrams. 
His Honor.-And what is the amount of the rentals? 
Mr. Miller.-Rents and sundries, £175 4s. Id. 
His Honor.-And the telegrams? · 
Jl,I1·. Mille·r.-£76 16s. 4d. Of course, I take up this account simply as an illustration to show the 

general nature of the abstracts. 

Examination of mitnes.~ continued by Mr. Miller. . 
13. By Mr. Miller.-·when you· came out to to take up your present position, did you make yoursElf 

acquainted with the several clauses of the contract? Yes. 
14. In your previous experience before taking this position, had it formed a part of your duty to 

interpret contracts in reference to accounts? It had. . 
15. In rendering the abstracts of receipts and expenditure in the shape you did, had you any guide ? 

Only the contract. , 
16. Under what clause of the contract do you get authority,in your·opinion, to make out the abstracts 

of receipts :i,nd expenditure in the form you did? . 
Dr. Madden.-That is interpreting the contract. 
Mr. Miller.-No; I ask the witness under what clause is it? 
Bis Hon01·.-And that surely involves an opinion on the contract. 
Dr. Madden.-That is what_ they really want, and it can't be admitted. We don't want his opinion. 
Mr. Miller.-I merely ask under what clause it was done, that is all. 
His Bonor.-The question comes to the same thing·. It is really asking, what is your opinion of the 

construction of the section ? 
Mr. Miller.-N o, Your Honor; I don't propose to ask his opinion, but simply in reference to his ;:ict. 

Whether that act was right or wrong will tlepend on the interpJ.'.etation of the contract by Your Honor. I 
will put it-under which clause of the contract did you prepare the accounts of' receipts and expenditure? 

His Hono1·.-0r, how did you prepare them? I presume there would be some advice. 
Witness.-! consulted ~he General ::.\fanager, Mr. Grant, and it was by his advice in consultation 

that the abstracts were prepared in that particular way. 

Examination continued by Mr. Miller. 
17. Were those accounts, as rendered by you, examined in your office by anyone on behalf of the 

Government ? They were, every half year. 
18. To your knowledge? To my knowledge, and in my office. 
19. In what way were the accounts so examined and tested? · By an examination of the vouchers and 

the books of the Company. 
20. By ;whom? First of all by Mr. R. M. Johnston, and subsequently by Mr. J. W. Israel, of the 

Audit Department. 
21. His Honor.-Were they both from the Audit Department? No; Mr. Johnston was accountant 

of the Government Railways at the time, and was specially appointed for this duty. 
22. Did you produce to these gentlemen vouchers of all payments as asked for by them? I did. 
23. And was the fact of payment of any item on any side of these accounts ever questioned ? 
Dr. Madden.-That question is objectionable. The fact that an account has been examined is no 

test that it has been admitted. Nor would the fact of no objection having been raised be an admission 
of it. 

Mr. Miller.-Except that it .is a fact. 
pr. J.Wadden.-1 have to guard against the admission of matters of this sort now by objecting to, the 

quest10n. 
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M1·. Miller continues examination. 
24. Were any of the accounts on either side questioned by any person during these examinations o~ 

the part of the Government? . 
His Honm·.-I think the legitimate form of put.ting the question would be-What did you hear m 

reference to any of these accounts ? Did you hear a:ny objection made to any of the items ? 
25. Jvb-. Miller.-Well, during the examination of these accounts did you hear any objections? I 

don't recollect hearing of any. . 
26. You know the claim made in this suit, and the amountdaimed? I do. 
27. With the exception of a sum of £288 already paid within the last day or two, have any of the 

amounts been paid ? No. 
Dr. J1:ladden.-Of course they have not been paid, or we should not be here. 
28. Cross-examined b,1J Dr. Madden.-You have spoken of the telegraph receipts mentioned in these 

accounts ? I have. . 
29. Are these abstracts of receipts and expenditure prepared by you? They are. 
30. You stated that in the quarterly abstracts of receipts and expenditure there are included charges with 

respect to telegraph operations? There are. . . 
31. In the same quarterly abstracts do you cliarge charges for maintenance and repairs to the telegraph 

system ? Yes. 
32. And, in addition, I understand your Company receives from the Govei;nment a special subsidy of 

£100 a year towards the telegraph system ? They <lid not at that time. 
33. In 1883 or 1884 was thi,; subsidy given by the Government? I could not be quite surr.; but I 

think it commenced about the middle of the year 1885. . 
34. You are familiar with the items which are in dispute? That is in connection with the Government 

putting a third wire along the railway. 
35. You are aware of the items which are the subject of dispute between the Government and the 

Company? Yes. · 
36. You know the items '' O'Brien's Bridge " and " Bridgewater " ? Yes. 
37. Omit those two items from the account, you know the works to which the others refer? Yes. 
38. All these items were either new works constructed on this railway that did not exist in 1882, 01· 

were new rolling :,tock which did not exist on the railway in 1882? Yes. 
39. Take the items (1) Hobart-Erection and fitting up internally of store in Hobart yard, and 

alteration of original store to form continuation of carpenters' shop, £346 8s. 2d. ; (2) Hobart-Building the 
covering and chimney stack for exchange locomotive shop, engine, and Cornish boiler, and preparing site 
for removal of brass furnace, &c., £721 13s. 5d. ; (3) Hobart-Putting up porch in front of station to 
J;;eep vehicles from front door, £91 13s. lld.; (6) Gatekeepers' Lodges-Erection cif 15 lodges; fcfr which 
a rental of 3s. and 4s . . per week each, according to size, is charged, £736 14s. lld. ; (7) 5 second-class 
carriages, 2 second-class excursion carriages (double bog·ie), 4 horse-boxes, 12 low-sided truck:,i, 1 travelling 
crane, £3827 18s. 8d.? These first four items relate to buildings which were erected and which did not 
exist in 1882. 

40. And the last item-No. 7-related to works that did riot exist in 1882? Yes. 
41. There were, I believe, certain charges made for. repairs and re-arrangement in additions to 

buildings that did exist before 1882? Yes. 
42. The Government allowed them to pass? Tl;ey made no objection to me at all. 
43. You are aware that such things have not been objected to by the Government: for instance, 

suppose you bought a good engine to replace a bad one, it has been allowed by the Govemment, althoug 
it may be a more expensive une? Yes. 

44. And so as to wagons ? Yes. 
45. And to rails, when it was necessary to replace them with a weig·htier or better .class? Yes. 
46. In a word, anything you had in the way of renewal of that which existed before has been allowed 

to you, even though it were more costly ? Yes. ' 
47. You are familiar with the fact that correspondence passed between the Government aml your 

General :Manager, Mr. Grant, in relation to these 1883 items ? Yes. 
48. In 1885 an investigation took place as to the quarterly abstracts of accounts by the Government 

officials in your office ? . Yes. 
49. And at that investigation certain items were considered which were embodied in the items in 

dispute in 1884? I know no particulaJ's. . 
50. Look at the document in your hand ; is that made up by you? Yes. 
51. Strike out the first item (Jericho). Do all the eight succeeding items represent works which were 

absolutely new,· and did not exist in 1883? · The last two numbers, 15 and 16, were 1883; they were part 
of the 15 new lodges in 1883. 

52. As a matter of fact, these did not exist in 1883 ? No. 
53. And all the rest were new rolling· stock obtained during 1884? Yes. 
54. And new, in the· sense that they were absolute additions to tl1e rolling stock, not substitutions? 

They were additiom;; to. what previously existed; of course. 
55. In the year 1884 you also had rails to renew, ar.d repairs to existing works ? Yes. 
56. That has all been allowed to you by the Government in their accounts? Yes. 
57. All works in the nature of renewals were allowed? Yes. 
58. And tliese items were for additional rolling stock? Yes. . 
59. B;lj Jl:fr. JJ:lillm·.-'l;ake the first item, " erection and fitting up intemally of store in Hobart yard, 

and alteration of original store to form contin'uation of carpenters' shop,"-was that an entirely new work? 
-The store was a new work, and the rest was an old work. 

60. Was this store to replace the original store? Yes, the original store was taken away and a new 
one was built to take its place. · · · 

61. Was there any necessity for taking it away and replacing it? Yes. 
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62. From your own personal knowledge what necessity was there to remove that old store and replace 

it wit~ a new one? My knowledge is based entirely upon the stationery department. From that know-
ledge 1t was necessary. · . 

. 63. Why ? Because it was open to the smithy and the blacksmiths' shop, and was totally .unfit for 
stationery. 

· 64. You are aware, as to the residue of the items, that they were not new-" the erection and fitting up 
internally .of store in Hobart yard, and alteration of original store to form continuation of carpenters' 
shop ? " Yes. · 

65. There had been a carpenters' shop there before? Yes. 
66. Did the traffic on the railway increase since the opening, when the original carpenters' shop 

existed ? Yes. 
• 67. Do you know whether, up to the time when this alteration was made, there was any increase, and, 

if so, what increase in the traffic? There was a very large increase in the traffic. [ could not say from 
memory exactly what it was. 

68. Do you know of your own knowledge whether the increase of the traffic rendered these alterations 
necessary ? . 

His Honor.-You are asking a question that an accountant cannot reply to. There could not be 
a worse witness. 

Mr. i'Jlliller.-My learned friend commenced by making an impression upon the witness. 
69. Re-examined by Dr. Madden.-What was the building which had previously been the carpenters' 

shop? It was a building about the size of this (the Court) room. . 
70. I believe there was no place for the deposit of the stationery except that room ? Yes ; it was in a 

smaller room between that and the smithv. · 
71. What sort of room was that? • It wa-s all in the one building, except that it was divided into 

three parts. 
72. It was divided into a carpenters' shop, general store, and smithy? Yes. 
73. There was no separate stationery store-it was a general store? Yes. 
74. When this work was executed was that building pulled down? No. 
75. What became of it? It was altered; the fittings were taken down. 
76. As a matter of fact, then, the buildings were totally separate ? · Yes. 
77. Where was the building erected? In an enclosure-a separate part of the domain. 
78. What was the size of it? Perhaps not quite so large as this (the Court) room. 
79. How far was it from the one which previously existed? About 100 ·yards, roughly speaking. 

WILLIAM CUNDY called in and examined by .LW-r. RITCHIE. 

1. What is your name ? William Cundy. • 
2. You are in the service of the Main Line Railway Company? Yes. 
3. In what capacity? I am Locomotive Superintendent. 
4. How long have you been in that position? 11 years. 
5. What appointment did you hold before you joined the Main Line Railway Company ? Inspecting 

Engineer for the Victorian Government Railway Department. 
6, What is your profession? Mechanical engineer. 
7. Is it part of your duty to see to the rolling stock? Yes. 
8. Do you remember the store mentioned in item No. 1? Yes. . 
9. Did you superintend that? I did not superintend the building of it. 

l 0. Who took over the old store? I did. , 
n. Will you tell llS what was done at the time it was taken over? The old sto~·e had the necessary 

'fittings, and the whole of these fittings were taken out and replaced in the new one, as far as they :went. 
12. Where was that new store built? The old store was next to the smithy, and a door led from the 

smithy into it. Tl1is store contained oil, kerosene, cotton waste, and stationery-in fact, inflammable 
material-and I considered it unsafe. A spark might easily have ignited the cotton -waste and destroyed 
the whole building. That was the reason why I considered the alteration necessary. 

13. 'Did you superintend the second item, "building the covering and chimney stack for exchange 
locomotive shop, engine and Cornish boiler, and preparing site for renewal of brass furnace? Yes. 

14. Was that necessary or not? It was necessary, because the semi-portable engine first imported by 
the Company was considerably worn out, and was too small for the work, and necessarily very expensive in 
futl ' 

15. What state was the old engine in? It was, practically speaking, worn out. 
16. Was the new engine a more powerful one?· Yes,-it was more powerful, and was obtnined under 

very advantageous circumstances. 
17. Did you anange to get it? Yes. 
18. Diel you sell the old one ? Yes. 
19. What was the difference between the· sale of the old one and the purcliase of the new one-was it 

a gain or a loss? For the engine itself it was a gain; for the engine and boiler combined there was a 
trifle more. · 

20. It was a very favourable arrangement for the Company? Yes. 
21. You say that the rolling stock was under your charge? Yes. 
22. There is an item in this account to_ which I will call your attention: "Five second-class carriages, 

2 second-class excursion carriages, 4 horse-boxes, 12 low-sided trucks, 1 travelling crane "-do you 
remember these ? Yes. ,, ' 

23. Was all that rolling stock constructed here ? No; the travelling crane and two carriages were 
constructed here. 
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24. And did you superintend the construction of these·? Yes. 
25. By whose advice were these carriages, engines, and ti•ucks constrncted? By mine. 
26. Why did yon consider it necessary to have these constructed? Because the ol<l. caniages were· 

rotten and not fit to run. They were kept fo1, short joumeys. . 
27. These carriages were necessary to replace the old ones? Yes. 
28. How were they reduced to this state? Either in consequence of their being constructed of bad 

· material or from old age, or both combined. . ' 
29. At that time was the rolling stock sufficient for the line? Not for the increased traffic. 
30. You have been eleven years on the line? Yes. 
31. Were these new carri'ages necessary to carry on the traffic of the line ? Yes. 
32. Could the traffic have been carried on effectively and efficiently without them? No, certainly not.· 
33. Now take No. 9-two new engines, Nos. 15 and 16-when were they got? I do not remember 

iliey~~ . 
34. When they were got, were they necessary for tlrn efficient working· of the line? Yes. 
35; How much were the old engines sold for? One was sold for .£1200, and the other for .£600. 
36. Were they fair prices in their then state ? Yes. . 
37. How much did they cost? I only know from what I was told; namely, that they cost originally 

about £4000 each. 
38. Are there more or less engines running at the present time than in 1884? Two more. 

Oros.,-examined by D1·. J1fadden. 
39. Do I understand you to say that this rolling stock to which my learned friend has referred, and 

which is referred to in this document, is new rolling stock, in addition to what existed before? It is new 
stock. · 

40. How many engines had yon before yon got these new ones? Eleven. 
41. How did you number them? From 1 to 11. 
42. If you got a new engine in substitution of an old one, how would yon, mimbe1· that? If the old 

<me was deefroyed we would number the new one in its place. 
43. You would give it the old number? Yes. 
44. If No. 2 were blown up, you would number 2 again? Yes. 
45. Suppose you had new ones in stock, you would number the new one 12? Yes. 
46. You are acquainted with the items in dispute? Yes. . 
47. All the items are numbered with numbe!'s higher than those in stock b~fore? If a carriage is 

broken we make a new one and give it the old 11umbe1·. 
48. You a.re the man who supervises the marking or remarking of stock? Yes. 
49. Has any of the stock a higher number than those yoa had to ,mark in 1883 ?-there are two new 

numbers, are there not? They are not exactly two new ones. One or two cal'riages have been broken. I 
could not say. 

50. I find in.a document that three new locomotives have been placed on the railway; one of these 
is in substitution of that sold in 1883. 

J,fr . .ilfiller.-Does my friend p1·opose to pnt the document in as evidence? 
Dr. i11ndden.-Certainly, l wiJl put it in later on. ('I.'o Witness)-This let~er (11-27th April, 1875) is 

in answer to a question froin u.,, and says rhat although there were three new locomotives one was in.substi
tution for one sold in 18tl3, and was therefore not included in the return because it was in substitution for a 
new one. Do yon ag-rec with that? Yes. 

. 51. There have been several substitutions, as I told yon before. Mr. Grant has written us a letter in 
which he refers to these two retnms. W 1J have asked him whether any of the engines and rolling stock 
mentioned in these returns are in substitution for old stock. He said of the three locomotives one was in 
substitution of that sold in l::l83, and is not therefore included in the return. Do you ugl'ee with that? 
Yes, I admit that. · · 

52. And two covered truck~, he goes on to :c<ay, having been made to replace missing nnmber5 which 
had been destroyed in an accident, are also not included. Do you admit that all the rest of the stock is 
.absolutely new? I cannot swear that. . 

53. Yon remember the erecti:m and fittino- up int~mally of stol'e in Hobart yard, and alteration of 
original store ? Yes, I remember that. " · ' 

. 54. Do yon agree with Mr. Ellis that the new building is absolutely a diffel'ent work? Y cs, the old 
-0ne is of stone. 

55. 'fhcy arc 100 yards apart, and the new one is absolutely new? Yes. 
56. Did I understand yon to say that some old shelving was taken out of the old building and put 

into the new one ? Yes. 
57. Before the furniture was moved into the place, the only portion of the building which had been 

in existence bcfo!'e were some planJrn or shelves? Yes. 
58. Bi far the greater portion of the building was new? A very small portion of the shelving was 

new. 
59. How much shelving ";as there altogether? I could not say from memory. 
60. "\Va;; there 300 foet of it? Y cs. 
61. W H:s it Mdinai·y pine'/ Yes. 
62. ] 2 inches wide? Y cs. 
63. "\Vhatevcr it ll'as, it 11;as not cha1·;;ed fo1·, hccan:sc it was there all'eady? Yes. 
64. Because of that they were not charged for'/ No, only fo1· the· labour of moving them. 
65. Now look at the second item,-Buildin~ the covering and chimney stack for exchange locomotive 

shop, engine, and Cornish boiler, and preparing site for rc111oval of brass furnace-you hacl an old partly 
portable engine? Yes. . · 

66 It was a comparatively small engine? Ye~. . 
67. Had it any co·vering at all? Yes, it was in the :,lcne buil(ling, part of the main building. 



·27 

68. You bought an entirely new enp:ine in substitution? Yes, we bought a second new one, more; 
suitable for the work-a more powerful one. 

6!:l. Are you aware that the Government allowed yon to charge that? r do not know. 
70. The old engine was removed altogether? Yes. 
71. A new engine wa-, erected, a chimney stack was built for that engine, and a new building was·• 

also erected ? Yes. 
, • 72. Do you know of any etcetera" in conneetion with the Liiilding? I believe there was a water· 
tank put up that was quite.new? No, it was part]~, made up. 

73. As a matter of fact, ~1 new water tank wa;; constructed ont of the old materials? Yes, out of ·worse· 
materials. 

74. The e1·ection of the house over -the engine \1 as new? Yes. 
75. The chimney stack was built over the engine? Yes. 
76. "Preparing site for removal of brass fur11at.:e." The old engine was there ; the new engine was

.put on another site / Yes. 
77. And in order to be quite sure the locomotive shop was built for the Cornish boiler as well as for· 

the engine? No, the engine-house was built for that. 
78. And the site was a new one? Yes. 

Re-e:vainined by JJ!fr. Ritchie. 
79. Of wl~at materials was the foundation built? Of concrete and brick; 
80 .. New ones? N.o; second-hand bricks, from beginning to end. 
81. Could you classify your goods in the old store ? No. The erection of a new store enabled otir

storekeeper to purchase large quantities of stock at advantageous rates. 
82. Could you classify and protect them in the old store? No, not in quantities to keep us going. 
83. You saicl there was no charge for the old things that were used in the new store? There would 

necessarily be a charge made for the new materials, but not for the old .. 
84. About how much was the cost of the new, and about how much was the -value of the old? I 

could not' tell you unless I measured it. 
85. Did the price of the new exceed the value 6f the old? No. 
86. What was .the shelving made of? Hardwood. 
87. Were not packing cases used'/ Yes, for making shelving, with harJwood uprights. 
88. Was that new store put up in the most economical way? Yes, it was. 
89. Was that old engine powerful enough to do.the work required to be done? No, it was necessary· 

to get a more powerful one. 
90. Could you have done without erecting a new engine house? ::\' o, certainly not; it was absolutely 

,necessary. . 
91. Was it a saving or a loss to the company, erecting this engine house? It was a saving to the 

company in fuel and wages; it required less attention. . 
92. The rettirns show that in 1885 there were 16 engines, in 1886 there were 15, and in 1887 there· 

were 14. How cau you account for that? · 
Dr. 11:ladden asked if they were concerned with what they had now? . 

. His Honor.-That return would not be used 110w. (To witness.}--·what is about the natural life of an 
engine on that line? The natural life of a locomotive boiler at original pressure is eight years. You must 
reduce the pressure ever.v _y'ear after that. 

His Honor.-What is the natural life of a carriage? It depends upon the make; the original stock 
first imported are done now. 

I-Iis Honor.-Their life is not more than ten years, then? · No. 
Hi.1 Honm·.-And the new carriages? _ They would last il,bout 15 or 20 years. 

CHARLES CAMERON NAIRN, Resident Engineer Jlfain Line Railway, called in and exarnined. 
1. By Mr. Jl1iller.-What is your name? Charles Cameron Nairn. 
2. What position do you hold? I am Resident Engineer of the Main Line Railway.' 
3. For wlrnt time? Since its construction, about 16 or 17 years. 
4. Are you aware of the growth and expansion of the traffic? Yes, perfectly well. 
5. Since the opening of that line for construction down to tl1e end of 1884, was there any great· 

J;~·owth or expansion of the traffic? Considerable growth. 
6. Was the train service increased'? Very considerably. 
7. Was that increase rendered necessary to meet the exigencies of increased traffic? Yes. 
8. Was the increased traffic for goods as well as for passengers ? Yes. 
9. '.!.'his is a narrow gauge, with difficult curves? Yes. 
10. Would the necessity for repairs and replacements _be greater on such a line than on a broad· 

gauge liiie? Yes, I think so. 
D1·. Madden.-That is not at issue. 
J.Wr. Miller.-! think it is at issue. We contend that what you consider rolling stock are tern porary

replacements. 
Dr. Madden.-My learned friend Mr. Fookes ·opened t]ie case largely and elastically, and we can

·only gather what the issue is between the parties. I think it might well be admitted that there is no issue, 
as the substitution of 1;olling stock and repairs of this class were allowed for by us. 

11. Would the inc1:ease in the traffic require the substitution of an increased strength of rail ? Un
doubtedly. 

His Honor.-1t is admitted as to that-why put the question? 
M1·. Miller continited.-Would the increased traffic of goods on such a line-
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The form in which th_e question was being put objected to. 
12. llfr .. Miller conti1iued.-What would be the effect in shortening or lengthening the life of engines 

on a narrow-gauge line of the increase of traffic? I don't understand the question. 
13. ,What is the life of a railway engine or carriage? I don't know. It is not in my department. 
14. Could the line have been worked with much increase of traffic with the original railway stock'! 

No, certainly not. . 
15. In, working that line could you or could you not have allowed an engine to expire, as it were, 

without getting a new engine to replace it? Certainly not. 
16. Could you with an increase of traffic-could you have been content to keep in stock the same 

number of engines with which the line was opened? 
Dr. 1lfadden.-That is asking for an opinion on railway policy. . 
Bis B.onor thought it could hardly be put in that way-" could you be content." 
111j•, .1lfiller continued.-Well, was it necessary or unnecessary to have a larger number of engines in 

hand-in stock-in consequence of the increase of traffic? Undoubtedly. Where there is an increase in 
traffic there must be increased stock. 

· 17. Now, take in your hand the items of expenditure objected to by the Govemment-you know 
them? Yes. 

] 8. Do you know the first item-" Erection and fitting up internally of store in Hobart yard, and 
alteration of original store to form continuation of carpenters' shop ?" Yes. I superintended that 
personally. 

19. Was the expense of fitting up that shop considered necessary? Yes, decidedly necessary. 
20. Why?. The stores were being destroyed by the smoke .from the engine chimney, and it was not 

considered safe on account of the risk of fire. 
21. Was it a new erection, or so far new, and was· that which was alteration rendered necessary by the 

exigencies of increased traffic? Undoubtedly. · 
Dr . .1lfadden.-W e don't suggest that the company would go and build a large ·store as a child would 

build a mud pie. No doubt it was considered very desirable and necessary. 
1lfr. 11:Iiller.-Very well. 
.Dr . .11:ladden.-We think it unnecessary you should take up time with this evidence. 
11:fr. 1viiller.-Yes ; we consider the evidence very necessary for our argument. If you admit it was 

necessary for maintenance under the sixth and sixteenth clauses of the contract, then it will not be necessary 
to take the evidence. . 

Dr. 1lfadrlen.-I have no objection to admit that it was deemed by the company to be necessary. 
1lfr. Jlfiller.-That won-'t do. 
D1· . .1lfadden.-That these works were, in fact, reasonable and necessary for I.he traffic. We admit 

that the works were reasonable and necessary, and that they were rendered so by the increase of the 
traffic. 

.1lfr. ll:lillm·.-And to maintain the line. 
Dr. 11:Iadden.-No. We admit that the Directors decided they were necessary, and that they acted on 

reasonable grounds, honestly entertained by them, as to· the necessity. 
1lf1·. Foohs.-That is not enough. 
Mr. Ritchie.-Will you extend it to an admission of maintenance under Clauses 6 and 16? 
Dr. 1lfadden.-No, I will only extend it to the action taken on the part of the Directors, and that they 

considered it necessary. · 
Examination of Witness continued by· 11fr. 1lfille1·. 

22. You have seen the contract? I have. 
23. I ask whether all the items now under consideration and the new rolling stock-whether these 

were all necessary to enable the Company to continue the maintenance and working of the railway. 
Dr. 1viaclden.-1 object to this, because it ii an opinion. You can get the fact that they were necessary 

and supplied within the terms of a particular section, but the reason is a different question. 
Bis Ron01·.-It is a leading question, to which Yes_or No can be given. He has stated they were 

necessary, and can tell you the rea11on why . 

Examination conti1wed by 1111· . .1l1ille1·. 
24. You were aware of the Contract and the clauses of the Contract? 
25. Why .were the expenditures on the various items necessary? 

increased traffic on the line in a satisfactory manner. 

I was. 
To carry out and provide for 

26. In what way to carry on increased traffic-as to station accommodation, for instance? In con
sequence of the increased number of passengers travelling it rendered additional station accommodation 
necessary. 

27. What rendered increased rolling stock necessary? 
His Honor.-That has already been swom to. It was on account of increased traffic. 
.1lfr. 111iller would not press those questions, but that his learned friend had withdrawn his 

admissions. 
D·r . .1lfadden.-Had not Mr. Miller put it that these works were necessary he would suppose that 

population and traffic increased rapidly, and he would admit it was all done for the accommodation of the 
increa8ed traffic. 

His Honor.-W e have got from him that the line could not be worked with the original engines, 
station accommodation, and so on. We can now get what was absolutely necessary. 

.1lir . .1lfille1·.-Then we go to items such as this-ornamentation, for instance. Did the porch at the 
Station at Hobart become absolutely necessary? 

His Hono1·.-Then put it, Has there been any unnecessary work? (To witness)-,v as there any 
ornamentation in the works referred to? (Witness )-None whatevei•. 

His Hunor.-All done with the most beautiful simplicity? (Witness): Yes. 
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Examination continued by Mr. Millei·. 

_ 28. Now as to the porch at the Hobart Station-why was that necessary? To prevent danger to 
passengers coming to the station, and clanger to vehicles. It was not an ornamental structure. 

29. It was for the public safety? Undoubtedly. 
30. Was that a necessity of increased traffic? ·Undoubtedly. The increasing traffic rendered it more 

important. 
31. Now the erection of fifteen gatekeepers' lodges-Was the erection of these due to increased traffic 

on the line-the necessity for them ? Not so much by increased traffic on the line, but it was at the time 
difficult to get labour. 'We could not have got the men to stop unless the huts had been put up. 

32. What was the original trainage? Three trains daily each way. 
33. How many trains were afterwards running-say at the date of the last item, 1884? I should 

think about twenty. . 
34. Was the necessity any greater then to have the gatekeepel's housecl in the immediate neighbour

hood of their labours. ,Vas that necessity greater than at the time of the construction of the line ? Yes. 
At the time of the construction of the line they livecl there in temporary huts, but there were plenty of 
men available; but labour became scarce, and to keep them it became necessary to give them huts. 

His Honor.-At first, I understand, they had tents and huts, and it became a necessity to put them into 
more substantial houses? Yes; in some instances they lived in tents and bark huts, but they were not 
content, and wanted a better class of building. Then these huts were put up for them. 

35. By Mr. JWiller.-Has the number of these huts been increased since the opening of the line'! Of 
course they have been increased. ln some instances the Company has been compelled to put up new huts 
in consequence of new roads having been opened up. 

36. 'l'hen, some were in consequence of new roads and crossings over the line? Yes. . 
37. Then, with the increased number of trains, increased security for the public safety was necessary, 

and in view of the shortness of labour these were required for the gatekeepers? It was an essential, 
especially applicable to night trains. 

38. Then, did the_ erection of these permanent residences for the men tend to increase the public.safety7 
Undoubtedly: it enabled us to keep our best men: 

Hi5 Honor.-But yon could have clone that by pay_ing higher wages. 
Mr . .Llfiller.-You could not; yon must have the accommodation. 

39. Then, generally, your answer applies to all the gatekeepers' huts? It does . 
. 40. Now, as an item of expenditure, has the erection of these huts cost the line anything-do the men 

pay rent for them? Yes, for every one rent is charged. 
41. Do you know what per-centage is paid on the cost of erection? From 15 up to 25 per cent. 
42. Then, in five or six years they will pay off their own cost? 'l'hey will. 

Oros.~-exa-m·ined by Dr. JYiadden. 

43. How long have yon beeh on the line? Sixteen or seventeen years. 
44. You were never on a rail wav before? No. 
45. Your experience is confined to this line only ? 

0

Yes ; actual working. 
46. Referring now to the rough buts these gatekeepers live in, I think they formerly erected bark 

huts a,ncl tents for themselves, did thev not? The navvies did, of course. 
47. I mean their huts and tents, good enough to keep the ,weather out, of course-were they not erected 

at their own cost? No ; not in all cases, some of them were built by the contractors. 
· 48. Were the men who were on the line when it was taken over living in bark huts built by themselves 

or left by the contractors, who did not charge the Company for them? I cannot say. 
49. What is your opinion? I do not know. . 
50. Do you suggest there is the smallest foundation for supposing that the Railway Company ever paid 

for those bark huts? I have no knowledge at all in the slightest. 
51. As a matter of fact, then, the tents and bark huts are now replaced by well-built' lodges along the 

line? Yes; and thev are verv inexpensive. 
52. Oh, no clot{bt, as c~ntrasted with Government House ; but they are well built of their kind 7 

Yes, fairly well built. 
53. Diel you increase the number of the lodges at all? Yes ; there are two or three more. 
54. You charge rent for them? Yes. 
55. Then I may take it that there was really no work, no old erection belonging to the Company in 

-substitution for which these huts were erected? Oh, yes. 
56. Where? " Rosetta Cottage," which was destroyed by a fire. 
57. Do you not know that they we1·e allowed for that? No, not for that. It is noi mentioned. What 

they were allowed for was the cottage at Bridgewater. 
58. Then where is "Rosetta Cottage?" About six miles from Hobart. 
59. When was the original one built by the Company? It was built by the contractors. 
60. When? I cannot give the date; it was some years back. 
61. Was it in the year 1883 or 1884, or before? It was before 1883. 
62. How was it, if that was so, that the Bridgewater erection was to renew an old building burnt clown, 

· .that the other was not stated in the account? It was not questioned. 
63. How was it that information was not given to the Government? It may have been burnt dow_n 

since 1883. 
64. Then, how is it you swear that it was before? I do not swear positively. 
65. Do you think now it was burnt clown before 1883? I do not swear anything of the kind. 
66. '.!;hen you do not swear that any gatekeeper's hut was burnt down at "Rosetta Cottage" before 

1883? 
JJ;Ir. JJ;Iillei'.-You mean you do not swear positively? Witness.-! do not. On reflection, I think it 

was since 1884. It may have been in 1886. 
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67. You were asked if the gatekeepers' huts generally were built by the contractor:.:. You said they 
were not. You were asked if the Company ev;er paid a farthing to the contractors for it. Have you anv 
knowledge as to who paid all the. cost of the erection of these huts ? Which huts do you allude to ? 

f-i8. Take those erected by the contractors? The Company paid for every one of the fifteen .. 
• 61). Do you know as a fact if the Company paid.for any of the oi·iginal erections? I do not know 

anything about it. . . . 
70. After the completion of the railway, lrnd. the contractors anything whatever to do with the l\ne? 

Certainlv not. . 
71. · As a fact, was the line as completed and opened for traffic, completed by the contmct~rs or by the 

Company? By the Company. It was taken out of the contractors' hands because they did not carry out 
their contract. . 

72. Then, whatever was on the line at the time it was taken out of the contractors' hands, the Com
pany took over? Yes, everything. 

73. But the number of huts you do not ,Irnow? I do not know. There were some, and there are some 
of them in existence now. 

The Court adjourned till 2·15. 

AFTERNOON Sl'IT!NG. 

The Court met at 2·15 . 
.11:fr. J.liillm· said it was now proposed to put in and read the evidence taken on Commission in 

Melbourne. He would put in the evidence of Mr. Zeal, and ask the Associate to read it. 
Evidence read as follows :-

WILLIAM AUSTIN ZEAL called and examined by M1·. Hoon; sivorn by .11:fr. DrcKSON. 
Q. What is vom· name? A. William Austin Zeal. 
Q. What are you? A. I am a Railway and Civil Engineer. 
Q. Wlrnt experience have you had? A. Since 1845. 
Q. Have you had any practical experience in constructing railways? A. Yes, at Home in the old 

country, and a large experience in the colonies. 
Q. Have you seen the papers in this action? A. Some of them. I have seen the Acts of Parliament. 

I hFe seen none of the detailed papers. 
Q. Have you seen the Contract? A. I saw tlie Contract and the published correspondence. 
Q. Have you seen the items objected-to? A. If they are comprised in what is published in the papers, 

I have seen them. · 
Q. There is an item charged to the plaintiffs here of '''Erection and fitting up intemally of store in 

Hobart yard, and alteration of original store to form continuation of carpenters' shop"; have ·you considered 
that item? A. Yes. 

· Q. In your opinion in the construction ·of railways ought such an item be constructed out of revenue 
or capital account? 

Dr. Madden objected. · . . 
·witness-How I should make it out would be revenue. 
Mr. IIood.-" Buildi11~· the covering and chimney stack for exchan.Jre locomotive shop, engi11e, and 

Comish boiler, and preparing site for removal of hmss furnace, &c." .t:1.ave you considered that item? 
A. Yes. · 

Q. In your opinion? A. It is fairly chargeable to revenue. 
Q. Next item is "Putting up porch in front of station to keep vehicles from front door." Have you 

considered that item ? A. Yes. · 
Q. In your opinion it ought to be paid out of re,enue? A. Out of revenue. It is merely building 

work as originally designed. · · 
Q. "Addition to Stationmaster's quarters, and re.pairing and repainting whole of station, &c." ·what 

do you say about that ? Out of revenue ? A. Yes. 
Q. " Gatekeeper's lod()'es.-Erection of 15 lodges for which a rental of 3s. and 4s. per week each, 

according to size, is charg~cl." What do you say about that? A. That is a portion of the works of the 
line, which is usually made after the line is opened for traffic. It has been always so in Victoria. 

Q. Out of revenue ? A. Out of working expenses of the line. 
Q. " Carriages and waggons,-5 seconcl-c)ass carriages, 2 second-class excmsion carriages ( double

bogie ); 4 horse-boxes, 12 low-sided trucks, 1 trav~lling crane,"-what do_you say about that? A. Fairly . 
chargeable to rolling stock. 

Q. New cart road at Jericho siding? Yes; that is a development of the works of the railway. 
Q. Out of revenue or capital ? A. Out of revenue. 
Q. "Two new engines, N os. 15 and 16." Out of revenue or capital? A. Out of revenue. 
Q. "Five new second-class. carriages, three new horse-boxes, ten low-sided trucks, fi,,e new cattle 

trucks, six new platform trucks,"-what about that? A. Out of revenue. 
Q. As to these extra items,-supposing the railway traffic is increasing, are extra carriages, waggons, 

horse-boxes, trucks, and engines nece5sary things? A. Absolutely necessary ; the railway could not be 
worked without them. 

Q. And are they necessary for the convenience of the travelling public? A. Yes. 
Q. Fittin[]' up of further stores and porch, and erecting the chimney stack for the locomotive shop, and 

parts of the fr<~'nt o.f the station,-are they necessary for the working of the railway? A. Yes, as the traffic 
increases the works must be enlarged. 

Q. The [!_dditions to station-master's quarters, and painting gate-keepers' lodges,-are they necessary 
things for the working of the railway ? A. Yes. 
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'' · Q. Do you know anything about the increii:se of traffic, whether it has increased or not ? A. In 
accordance with the-

Q. Du you know of your own _knowledge ? A. I .visit Tasmania every year, and have seen the 
'increase. 

Q. You know of your own knowledg-e? A. I know that the traffic must have more than doubled 
.since I was over there first. 

The whole of the above evidence was objected to by Dr. Madden. 

Cross-exa.mined b.11 Dr. .Madden. 
Q. How do you know ? A. By looking on ; that is a very good test. 
Q. As I understand, you have paid a yearly holiday trip to Tasmania? A. Yes. 
Q. On these occasions, as compared with your last year's trip, you have seen more people on the line? 

• A. Yes, more travellers, more trucks, &c. _ 
. · Q. From that, in your opinion, you are able to say definitely that the traffic has increased ? A. Yes ; 
I have no doubt whateve1·. · 

Q. Do yon know that you said just now that the additional rolling stock is payable out of revenue. 
_Do you know if the stock in question is absolutely new rolling stock ? A. Some is new. · 

Q. All these matters referred to are new-trucks, &c.: are these payable out ofrevenutl? A. Yes. 
Q. They are additional, not the original things heing repaired, but spick and spar!° new rolling stock,-

__ payable .out of revenue ? A. Decidedly. . · 
Q. ·no I understand you to say that anything that is done towards building and erecting the original 

line is payabl~ out of. revenue? A. Such works as were instanced, putting a porch over a station, making 
: additional cutting, &c. . . . 

Q. Very good. Supposing the railway is half finished in the.first instance. I understand because it· 
. was originally designed to be concluded to another point which· is not yet reached,· the finishing of ·that 
rail~vay will be payable out of revenue? . A. Yes. - · 

· Q. You swear that? A. Yes. · 
Q. 'l'hen I understand you also to say that the addition of any building along the line of railway will 

be payable out of revenue-the extension of any building w'ill be payable out. of revenue? A. If a certain 
·. amount of traffic is to be carried at the opening of the line, as the country gets . settled and the traffic 
· developes, it is a necessary consequence that these works must be increased and added to. It is merely 
. maintenance, it is not the altering- of the character of the ·Jine, but some of the details. . 
· Q. Then, as I understand you, the completion of a railway which is only half made to begin with is 

·: one cif the details to be paid for out of revenue? A. Not so far as that. The work that has to be finished 
· must be finished in accordance with the Regulations of the Board of Trade. It muEt comply with the 

Regulations of the Board of Trade or equivalent Colonial regulations. 
Q. What Board of Trade? A .. It must comply with the Act of Parliament so far as the separate 

Colonies here are concerned, so that practically it is fini$hed when the line is opened, with a few minor 
exceptions, which exceptions must be altered as the character of the traffic is developed. 

Q. Then, if I understand you, when the Governor makes a speech and the railway is opened, any 
other building now which is erected is payable out of revenue? A. I woulrl not go so far as that.·· 

Q. If you would not go so far as that, what do you mean by your previous answer? A. Supposing a 
company starts and puts up a small portion of a station. That station will do for the requirements of a 
traffic of 20 thousand people. As the population increases t:rnt town may increase to :30 thousand inhabit
ants, and that station must be enlarged step by step with the increase of the popnlatic-n, and the' rolling
stock must also be added to from time to time. 

Q. Now; for the last 20 years or thereabouts we have done very" well with the Spencer-street Station, 
but we aT"e told a Central Rail way Station is to he made. That ·will be payahle out of revenue? A. No, 

. because the design is entirely altered. When that Spencer-street Station ·was built there was no plan 
. contemplated for the proposed new station; now, there being a most expensive viaduct to be built along 
Flinders-street, it necessitates the erection of a- larger station and the pulling <lown of the old one, and the 

. substitution of another one in its place. 
. Q. Then, once a. given railway line is opened, nothing npon that line in addition is to be payable out 

of revenue? A. A reasonable addition. 
Q. A reasonable addition? A. It must be added to or enlarged as the traffic d.evelopes. 
Q. 'l'ake the case where originally there was only a small station. In conseqnence of the development 

. of the population in the locality a grand station is requisite. What nbout that? A. A commodious 
station. 

Q. · A large and expensive station? A. :Ko, a commodious station·'. 
Q. Say a large and expensive station has to be erected? There is nothing like that to be erected in 

Tasmania. , 
. Q. Nmv you will take my instance, please. A large and expensive station would not be payable out 

of revenue? A. No._ , , .. 
Q. Then I understand the q1iestion is altogetlier a matter of bigness? A. The question is what is 

necessary for the working of the traffic. I would not go beyond that. No elaboration whatsoever, no 
· ornamental works, nothing but plain, usefol, necessary w:ork. . 

Q. Suppose the line was opened as a single line of rails, and by increase of traffic and population it 
was thought desirable to turn the railway into a double line. A. That would not come out of revenue, 
because it is altering the design, .making a double line in place of a single line-driving two horses in a 
carriage instead of one horse -a different state of things. 

Q. Have you seen the new buildings? A. Yes. 
Q. Do you know what the original design was of this station to which the poi·ch has been added? 

· A. I remember that station ever since the line has been open, and nothing material has been done to it. 
. Q. Then .you justi.fy that porch on the ground that it was part of the original design. A. I . cannot 
say that.· · 
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Q. At all events, you don't know that you would say if that·porcb was part of the original dGsign q 

A. No, it is a·verandah to protect the passengers from the inclemency of the weather. 
Q. Supposing that in the original design there had been no porch at all, and that the Company chose 

to erect a porch more or less magnificent, would you say that this matter would not come out of capital 
·account? A. No, it would not come out of capital account. I would not have any magnificent work. 

D1· . .iWadden would now submit an important consideration as to the evidence in this case, and the 
legal points involved in the whole question. He maintained they could not have expert evidence to say 
what was maintenance, capital, or working charges. These ,vere terms of common impo1-t in our common 
language, and were for the interpretation of the Court. The contract itself showed precisely what they 
had to consider. First of all, there was the point as brought out by Mr. Fooks in his opening yesterday. 
The contract provided the whole guarantee from the commencement of the work-he meant the wl1ole line 
of Railway. There the Governor, on behalf of the Colony, specially guaranteed to the Comanpy interest 
at the rate of five per cent. per annum up to the sum of £650,000 "during four years of the period of 
construction, commencing from the date of the contract, and for a period of thirty years from the opening 
of the entire line for traffic." Now, it appeared from the evidence that the line .was opened for traffic in 
November, 1876. That was the starting point. Afterwards the argument would pass to that "under
taking'' on'which his learned friend laid such stress-the fact of the opening of the line, and the maintenance 
and working of the line therefore was that "undertaking." It did not matter what the extensions of the 
line might be, they would be ordinary capital charges---:something new and additional to what was 
constmcted on the 1st November, 1876. He submitted that the rail way opened in 1876 was the "under-

-taking" as far as construction went. Therefore, what was to be done was shown in Section 14 of the 
contract, which said-" If in any quarter. during the said period of thirty years the profits of the said 
undertaking shall not reach an amount eqtiivalent to five per cent. per annum on such limited outlay as 
aforesaid, then (notwithstanding the Governor may not have been liable to pay, and may not.have paid any 
contribution on account of the previous quarter) the liability of the Governor to pay, or make up the rate 
of interest to five per cent.; shall again arise or revive." '.1.'here was the sweeping clause as to the reduction 
of profits. If the profits were over six per cent. in any period,-say seven per cent. or mm·e,-then the 
Government divided such-profits. If the Company made such profits as would render payment of interest 
unnecessary, then none would be.paid, but if the profits did noL reach an amount equivalent to the interest, 
then that would revive again, and so on from time to·time during the whole period of thirty years.-" The 
true meaning and iutention of this agreement and of the contracting parties being that the Company may at 
all times during the said period receive interest at the rate of at least £5 per cent. per annum upon the money 
expended by them (limited as aforesaid to the sum of £6;J0,000) either from the profits of the undertaking, 

.. or from the Governor." That plainly meant that the Government were to be bound at all times to pay a 
subsidy not exceeding in the wlwle £32,500. , . · 

. .ili-r. Foolu. said Dr. Madden had risen to object to this particular evidence. He had no objection to 
_that, but thought the proceeding, in point of practice, somewhat irregular. He thoug·ht the evidence 
should be read, and objection might be taken to any question which was considered improper, or which 
should not be put, but he could not foreshadow objections to the general evidence. His learned friend 
thought evidence should not be given bearing on the contract, and to a certain extent_ he was at one with 
liim. He thought it was self-interpreting, and had said so. It could only be interpreted in one way. He 
only agreed--- · 

His Honm· thought the argument fair. Dr. Madden argued that they could not take expert evidence 
on these points, and he had a rig·ht to argue it now. He could not hear Mr. Fooks now. Dr. Madden 
was protesting against the Commission, because he said they could not have the evidence of experts on the 
interpretation of the contract. _. 

· lib·. Foohs.-N o; as to whether certain items should be charged to capital or revenue. 
His Honor.~I must l1ear him, ~fr. Fooks. 
Dr . .iVIadden wotild confine himself to the proposition, and wanted to point out that in the contract 

there was no technical expression-no word of art that needed expert evidence to interpret it. 'l'here was 
nothing to show that there was one word in the contract that was not of everyday acceptation. 

His Honor.-May there not be words which would have a special meaning to those skilled in railway 
matters ?-I mean words having a meaning peculiar to themselves. We all know that maintenance means 
to keep up the work in the condition in which it was in its primary stage, but might there not be some 
special meaning as to what maintainin~ and working included? He could see that it might embrace a 
great number of matters that might be clear to experts, but not to them. , 

Dr . .iliadden said that ·was the view with which that evidence was brought forward, but if there were 
such a meani11g it should have been raised on the pleadings as a usage. It would have to be shown that 
there was a usage which controlled their view in the interpretation of the contract. 
, · His Honm· said they could not have evidence as to usage. The only question would be as to whether 
these words had a universally accepted interpretation, or whether they might not have some special interpre-
tation here ? · 

Dr . .11:ladden said they could not have the usage, as what might be usage in one place would not be so 
.. in another. They must therefore interpret the words lex non locmn frustra. If they wished to say we 
want to use the words "maintenance" and" working" in the sense in ,vhich they would be understood in 
France or Germany they should have stated so, and it was not suggested in the pleadings that there could 
be any such usage different from what was generally known here. They were to interpret the laws of this 
country in accordance with the views prevailing in this country. 

His Honm· said it was not proved to him that the words could have any other than their prima faci.e 
meaning. They could take nothing else than their ordinary meaning iri that case. What would hav:e to 
be done was to constrne the meaning of the words in the terms of ordinary language. . 

Dr . .111adden said if they went further he had come prepared with a mass of evidence to meet them if 
admi:,,sible; at present he held that it was not admissible. 

His Honm· thought expert evidence had little to do with it'. The question was, what did the terms 
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capital, maintenance, and working mean in the ordinary acceptation of the terms? He thought the 
evidence now being put in as to capital account was immaterial. 

Mr. Fooks would not depart in the smalle_st detail from what he had previously said. He did not 
require expert evidence at all; the common sense of the judge and jury would be quite enough. 

His Honor then understood that neither side required expert evidence. 
Mr. Fooks had not seen from the first that expert evidence was necessary, nor that there was room 

for it, but this was taken on the advice of his learned friends, who thought it might be in anticipation of 
something that the pleadings might admit. If they did admit of expert evidence he wanted it in the way 
of rebutting evidence, and not as evidence in chief. 

Dr. Madden thought up to a certain point he was at one with his learned friend, but he was certainly 
at two with him as to rebutting evidence ; he would not admit that point at all. They did not want to 
jockey one another 'Out of evidence, therefore he would point out now that if this evidence was admissible 
at any particular stage of the case, this was the stage ; if they wanted to call evidence they must call it 
now. 

Mr·. Miller said as to the question objected to he could not call for a more particular answer, and if 
his learned friend objected to that given he could not help it. 

Dr. Madden said His Honor had just pointed out that the witness had suggested that certain pay
ments were to be attributed to capital ; the word capital as used here, and such evidence was not admissible. 
What he objected to was that this was not attributed to maintenance and working; they went further, 
and said it was to be attributed to capital. There was no reason· why this evidence should be admissible ; 
If there was usage prevailing in this country, or any legal ground attaching an extraordinary meaning to 
the words, let them tell it. 

His Honor said supposing the words referred to any art or science, if they used it for the first time 
here, would they not put expert men in the box and take their evidence as to the true meaning of the words? 

Dr. JYiadden.-Yes; but that rule would apply strictly to words of art,-in building', for instance, say 
to the words cornices, coigns, or plinths,-and it would be right to take evidence as to what the. meaning of 
the words might be; but where they were words of common import, as to working expenses he believed of 
every day signification, that is what they would be controlled by. They would be accepted in the ordinary 
sense in which they might have to be used. .· 

H.is Honor.-Yes, prima faci,e then had they any evidence to show that these words have any 
meaning beyond their ordinary acceptation? 

Dr. Madden.-They have nothing to show it. 
His Honor.-Is it suggested or contended that it is_so? 
Mr. Fooks.-N_o ; we do not contend that there is any necessity to give the words any other than 

their ordinary accepted meaning. 
His Honor.-You are at one on that, at all events. 
Mr. Fooks.-They would now come to the fact as to whether this was maintenance or working 

expenses, and that was all they desired to call attention to. If they meant that the term working meant 
working of the traffic only, let them say so, and he would know what to do. 

Ris Honor did not care what the interpretation of the words might be; ifit was undel'stood that they 
were to be taken in their ordinary sense merely, then he agreed that no evidence was admissible. 

Mr. Fooks had said that from the first, but· he thought they were going to raise it ; he therefore 
had evidence in anticipation. Now the ground was very clear. 

Dr. Madden.-Yes, very clear. Now my learned friend acts on our view. 
Mr. Fooks.-N o, it is you who act on my view. 
Dr. Madden.-Very well, I will acquiesce in my learned friend's view. 
JYir. Fooks.-Ah, that is quite a different horse. 
Dr. Madden.-Well, now may I say what I understood you to say .. I understood you to say that in 

the contract the words maintenance and working have their ordinary signification, but that this particular 
item is not chargeable to maintenance and working. _ 

Mr. Fooks· had said nothing of the sort. He had said that these words were not to be· construed in 
an artificial or technical sense, and he had not said what should be included in maintenance and working. 
He was 'willing to trust to the judge and jury'to interpret the contract, and not call expert evidence at all. 
It might be, however, when they came to the point as to construction and working, that .;;ornebody might 
have to give evidence. Then, referring to the Acts of Parliament, he might say, did a particular work 
come within the definition maintenance and working in its ordinary sense ? He did not mean its technical 
meaning. 

His Hon01·.-N ot in its technical sense. In its ordinary sense it would be for the jury to say whether 
a certain work was working and maintenance. They could not put witnesses in the box to do what the 
jury had to do. 

Mr. J.1lille1· protested in the interests of his clients against the course being taken. 
Dr. Madden complained against allowing Mr. Miller to take the case out of his learned leader's 

hands. 
Mr. Fooks.-He is only saying what we said yesterday. 
His Hon01· thought if both parties were agreed that the language was to be ~aken in its ordinary sense 

and without technical signification, then it was a question for the jury to decide as to whether certain items 
came within the terms working and maintenance. The question would be what. was working and mainte
nance in its ordinary sense ?-what charges would be ordinarily put to maintenance and working 'l That 
was where special skill might come in. 

Dr. Madden should not press that matter. He could show if necessary that very few, if any, words of 
art were technical. What was involved here was a question of fact for the jury. He should imagine His 
Honor would say to the jury that the working expenses were necessary, all expenses, that is, necessary in 
carrying on the work. His Honor would say that in its ordinary sense-according to. common sense-the 
word maintenance meant that they were to maintain and keep the railway in existence as it was originally, 
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or as nearly so as possible; and having said that, the question as to whether they had:done so would be 
for the jury. Did the other side say that these particular works came withip. this category or not 7 If 
they felt any difficulty in the matter he was prepared with such evidence as would make it plain. What he 
w_anted to guard against now was the admission of that which was not evidence: 

His Honor said if they had railway experts they might tell them what really was regarded as main
tenance and working ; but there was more in the contract. They were to maintain and work in a defined 
manner, and the contract described how they were to maintain and work. They were to keep and 
maintain the rolling stock and generally t4e whole undertaking in good and efficient repair and working 
condition. Did not that merely include ordinary language 7 · 

Dr. J.1'Iadden thought it left out the whole question involved in the case. His contention was that the 
obligation was on the Company to keep and maintain ; and further than that, if th~ Company did not do 
it, then the Government could step in and do it themselves at the Company's expense, or they could apply· 
to· the Supreme Court to rescind the contract altogether. If they did not discharge the obligation resting 
on the Company to do it, then the Government had to do it. The question really was, were they-the 
Company-to find the money to discharge their contract obligations, or were the Government to find it, 
because the Government would really be finding it if it was to be paid 'for out of profit. 

His Honor said the Company had to -construct and to work and maintain the line in an efficient 
manner, so as to afford all sufficient station accommodation and due facilities for the passenger and goods 
traffic. The profits ,vere to · be ascertained, that is, the gross receipts, and !hen they were to deduct the 
cost of maintenance and working, with sufficient facilities for the accommodation of traffic. Was it or was 
it not a fact that these items were part of maintenance and working ? 

llfr. Foolis.-And that view was accentuated by the 16th clause, under which the Company was 
bound at all times to keep and maintain the whole undertaking in good and efficient repair and working 
condition. 

Dr. J.1fadden.-Let them look at Section 5 of the Act 46 Viet. No. 43, the "Disputes Settlement 
Act" :-" In the accounts of the said Company to be rendered pursuant to the said contract, the revenue 
and expenditure for and in respect of the maintenance and working of the said railway shall be adjusted on 
the principle of yearly balances. The quarterly statements provided for by the said contract shall be 
rendered and audited as heretofore, but the balance of profit and loss shall be ~truck yearly; and if such 
yearly balance shows a profit upon the working of the said railway for such year, such profit shall be 
deducted from the guaranteed interest as provided by the contract; and if such yearly balance shows a loss 
on such year, such loss shall fall upon the Company, and shall not be brought forward to any succeeding 
year." From that the balance of profit and loss was to be struck yearly, and the guaranteed interest was 
to be reduced according to the profit<'. What they had to get at was what was the gross revenue, what was 
the expenditure, deduct the one from the other, and anything remaining would represent profits of the line. 

His Honor thought that was scarcely enough, because the question was what was maintenance and 
working 7 Clause 6 of the contract placed the obligation on the Company to work and maintain, as a con
dition.to the interest, and in a certain way. But might that not bear a different meaning? The Company 
would fulfil that by working efficiently with all necessary station facilities for traffic ; but suppose they 
wanted extra carriages, were they to take that to mean maintenance and working 7 That to afford due 
facilities for working raised the necessity for the carriages. 

D,:. J.l.fadden.-Certainly not, unless the traffic had increased greatly. They would have to increase 
their rolling stock out of their ordinary capital. If that were so, the profits would have to supply carriages 
and then to pay the whole- of the working expenses. They could riot charge the first cost of the carriages 
to working expenses, as that would be paying for them out of a proportion of the gross profits. Suppose 
the Company to buy new engines and carriaO"es and so forth, and the Government exercised its power to 
buy the railway, they would have to buy back and pay for the very same carriages that had been already 
paid for out of their proportion of profits. The first cost should be charged to capital account, and year 
after year the Company should show that they received interest on the amount of capital so expended. 
When new engines were brought on the line, unless to replace those in use, they would be charged to capital. 
When the railway started there were ten or eleven enginef!-there were now thirty. 

His Honor.-Suppose they were in England where there were waggon and carriage companies
suppose they were to hire carriages from them, where would that be charged 7 

Dr . .11fadden.-That would be working expenses, because it was rental merely, and they sent the 
carriage back to its.owner when done with. In the other. case they not only charged the rent of the carriage 
but they had the carriage in their pocket when they closed the account, seeing that they charged the cost 
against the Government, which had to pay for it. Section 5 of the 46 Viet. No. 43 said how it was to be 
done. It was not a question of the contract. This was an Act passed subsequently to settle disputes. It 
was a declaratory Act and showed that the expenses of maintenance and working were to be given every 
year. If that showed a sufficient balance of profit the Government might have to pay nothing; if it did 
not show a balance then the loss was to fall on the Company. 

His Honor.-Then the whole case was what was maintenance and working? 
Dr. J.Wadden.-Yes, that was the short and simple question; and he thought it was a question for His 

Honor to decide as a matter of law. He felt there was a difficulty, and that the question might involve 
some question of fact upon which the opinion of the jury might be taken. In that case they might call some 
railway men to clear up any such point. If His Honor thought this desirable, he should be sorry to run 
the risk of a new trial by excluding the evidence. If taken, perhaps no harm could be done. They would 
withdraw the objection. · 

.11:lr. Foo/is had said from the first that personally he regarded the point simply as an academical 
question. It was only to show whether these charges were due to working expenses that this evidence had 
been taken and this q:uestion put. · 

His Honor.-But did that go to the question 7 
.11£1:. Foolls thought it was so. True, the gentleman who had to examine the witness had got into his 

head some technical idea, and Dr. Madden objec~ed that it was not a proper question, but as they went on 
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they would see how it developed. He quite well thought the witnesses said "Yes, that is working 
expenses; " but when they came to be examined as to capital charges they were bothered. He meant their 
own counsel bothered them, and his learned friend- bothered them still more. 
· . Dr. Madden.-W ell, they had better give this evidence at once, and the jury might get something out 
of It. 

The Associate continued the reading of the evidence as follows :-
Q. Then, in point of fact I understand that if it is useful and necessary it comes out of revenue, if it 

is at all magnificent it comes out of capital? A. Yes, because magnificent works are not required or 
:necessary. 
· Q. I am astonished. The test is that if a thing is required, anything that is necessary to the working 
of the line, comes out of revenue, anything that is ornamental comes out of capital,-is that it? A. Yes. 

Q. As an engineer and man of business, do you say that is the distinction? A. Yes. 
Q. Do you mean to say that the only things chargeable to capital account in connection with 

railways are those things not required, but merely ornamenta,l? A. Principally ~o. I would not go to the 
extent of saying that everything must be tabooed because it is ornamental. · 

Q. Can you tell me, out of all your 45 years'. experience, of any unnecessary work which was charged 
to capital account? A. Hundreds. 

Q. Tell me on~ instance in which you kn-ow of one thing charged to capital account here? A.· I 
thoui!ht you meant m England. 

Q. As a matter of fact, in Victoria you never knew ofan unnecessary thin()' that was carried to capital 
account ? A. Yes. · 

0 

Q. Tell us of one 'l A. All the fine-axed masonry on the Mount Alexander Line was unnecessary. 
Q. And was that cai·ried to capital account because it was unnecessary? A. Yes. 
Q. So that as a matter of fact the culvert, bridge, or whatever it was that involved that masonry :was 

carried to capital account? A. Yes. 
Q. Carried because of its fine axing ? A. Yes. _ 
Q. Do you allege, then, that the only reason why these works were carried to capital account was 

because they were fine axed? A. No, because it was Hie principal account. 
Q. The principal reason why these works were carried to capital account was that they bore some 

unnecessary fine axing upon them ? A. There was an unnecessary outlay upon them. · 
Q. Can you tell me anything else that went, 11pon a similar principle, to capital account? A. Any 

unnecessary elaborations, I should say. . 
· Q. The only things that capital account covers are unnecessary elaborations? A. Yes. 
Q. The test is whenever you find an unnecessary elaboration? A. It is one of the tests. 
Q. Whenever you find an unnecessary elaboration of the work on a railway, or any portion of the 

work, you carry it to capital account. You say there is nothing goes to capital account unless-? 
A. Everything goes to capital acco1;1nt at first. 

Q. Everything? A. Everytlnng. 
Q. What do you include in everything-what do you mean by it? A. Every culvert, station, and 

work upon the line goes to capital account. . 
Q. Where do you draw the line? A. When you have carried out the line as you originally intended. 
Q. According to you, that never arrives? A. I don't say that. If your argument holds good, you 

would never allow the railway to be opened for years. The railway must go on step by step. 
Q. As I understand you, what you suggest is this: as soon.as your line is opened, anything else you 

do to it, no matter for what purpose of utility, provided it is utility? A. Yes. 
Q. Have you ever in this country had charge of the administration of any railway? A. Yes. 
Q. Your whole experience is that you acted as engineer on the Alexandra Line? A. I was on the 

Government Railway before that. I was Government Engineer for many years, 
Q. As a matter of fact, you acted as engineer under Cornish and Bruce ? A. Yes. 
Q. What else did you do ?-what other railway. did you construct here? A. I marked out the 

Deniliquin Line. 
Q. You surveyed it? A. I marked it out. I am a Consulting Engineer. 
Q. Heretofore you have been a most excellent Railway Engineer? A. An ordinary Engineer. 
Q. Have you ever administered the Railway as Accountant, Secretary, or Manager when it was 

running and earning money? .A. No, I cannot say that I have. I have had a lot of experience in the 
spending of money. I had more than .£20,000 a week going through my hands at one time. 

Q. You never were troubled yet in your business with the concern as to what portion of a railway 
went to capital and what to revenue account? A. No. 

Re-examined by Mr. HooD. 
Q. As I understand your view, when the railway is complete and at work, necessary additions caused 

by increase in 1raffi.c have to be paid for out of revenue ? A. Yes. 
Q. And necessary repairs also ? A.. Yes, and necessary extensions of works. 
Q. As to this talk about capital : when the railway is first made, the construction comes out of 

capital? A. Yes. 
Q. But afterwards the additions come out of revenue? Yes. 

JOSEPH BRADY, called and examined by Mr. HooD ; .~morn by Mr. DICKSON. 

Q. What ar® you? A. Civil Engineer. . 
Q. What experience have you had.? A. The usual training of a Civil Engineer-about 49 years

since 1845. 
Q. In thl~ Colol!I.V? A.. I commenced my experience in London, and have been out here since 1851. 
Q. Have you had much experience in railway works? A. Yes. 
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Q. Have you read this .Contract in this case? A. Yes. 
Q. Have you read the various items in dispute? A. Yes, those that are scheduled. 

. Q. Take this first, "Erection and :fitting up internally of store in Hobart yard, and alteration of 
original store to form continuation of carpenters' shop." In your opinion ought that expenditure to come 
out of reve1rne or capital ? A. 'fhat being an expenditure since the release under that contract, I say it is 
cliargeable to revenue account. 

Q. The second item is, " Building tlie covering and chimney stack for exchange locomotive shop, 
engine and Cornish boiler, and preparin{I' site for removal of brass furnace, &c.?" A. I understand they 
are works contingent upon the increase of the traffic, and chargeable to revenue. You may charge it to 
any account you like, but it must come out of revenue. ' 

Q. " Putting up porch in front of station to keep vehicles from front door?" A. The same applies in 
that case. 

Q. "Addition to station-master's quarters, and repairing and re-painting whole of station? " A. Ae 
to the buildings I take them to be necessary. I cannot speak as to the painting. · 

Q. Assuming· that repairing and painting were necessary, would they be chargeable to revenue? 
A. Yes, of course. · 

Q. Re-painting the same? A. Re-painting would ·be working expense. 
Q. Fifteen gatekeepers' lodges required-would that be out . of revenue? .A. These would be 

additional works conditional upon increase of traffic. 
Q. Additional carriages, horse-boxes, &c.? A. When you develop your traffic you get an increased 

revenue and charge all these things to the revenue account. 
Q. Assuming that the traffic is increasing, would such things as additional engines, carriages, horse

boxes, trucks, and gatekeepers' l!:idges be necessary? -A. Without doubt. The contract provides for two 
trains a day. I understand that more trains run now, and you must have engines and additional rolling 
stock for them. You develop your business. 

Q. Are gatekeepers' lodges necessary? A. Without doubt they are. 
All the above evidence objected to by Dr. Madden. · 

Gross-examined by Dr. MADDEN. 

Q. I understand you to say that these lodges are chargeabte to revenue because they are not chargeable 
to anything else ? A .. Yon may undei·stand it in that way, but I said that when the railway was com
pleted and taken over by the Government only two trains ran each w;i,y, one 23 and the other 12 miles an 
l1our, and would not require a singe gatekeeper's lodge on the whole length. 

Q. Do yon adhere to what you said before that you :would put lodges to revenue account because they 
are not chargeable to anything else? A. That would be an absurd answer. What I say is this : running 
a railway il'ain at 23 miles an hour is a very moderate speed, but if you run a railway train at a higl1er rate 
of speed, it may become necessary to erect lodge gates for the safety of the cross-country traffic. . 

- Q. I quite admit at once that these are very desirable and very useful and valuable indeed, but the 
question is, when they are pµt up what account are they to be paid out of? A. Witl1out doubt, out of 
revenue. 

Q. Are you an accountant? A. No. . 
Q. Have you ever kept accounts in your life? A. Not as "pr~fessional accountant." 
Q. You have never in any sense as a professional accountant kept accounts?. A. No. 
Q. Have you mastered the distinction between capital account and revenue account? A. I am not a 

professional accountant. 
Q. Have you, as a professional accountant or otherwise, achieved the knowledge of the distinction

the technical distinction-between rnvenne account and capital account? A. No. 
Q. Have you ever had anything to do in your life with the management of railways? A. Not 

very much. 
Q. Have yon ever had anything to do with them? A. Yes, a little. 
Q. In what capacity? A. As manager. 
Q. On what railway? A. Sydney and Parramatta Railway; nothing worth talking about. 
Q. You acted, I understand, as Engineer? A. As Engineer and Manager. 
Q. ·what does the management mean in that sense,-Engineer or Traffic Manager? A. Traffic. 
Q. An Engineer may not be a Traffic Manager? A. No. 
Q. At this time yon were a sort of superior station-master? A. There was a Traffic Manager under 

me. I had nothing to do with the keeping of the books. 
Q. Do you look upon a gatekeeper's lodge as an essential to a railway as soon as the traffic becomes 

developed ? A. In this sense, that as a man has to _be on duty day and night he must have some place 
to live in. · 

Q; Is it essential to have a gatekeeper at all? A. That depends. They ,do without them in some 
countries. 

Q. In America, on the thousands of miles on which there are none at all? A. In America on some of 
the lines they have only three ti-ains a day. 

Q. Then a gatekeeper is merely a 'luxury? A. It depends entirely upon the country you are 
working in. . · 

Q. Ifit can be done without in one country it can be done without in any country. If I understand 
your contention, it is that anything that is necessary to the equipment or good management of a railway 
comes out of revenue_? A Or the improvement thereof. Do not .take any country-take Victoria; I 
know something about that. We find that it has become an absolute necessity to have gatekeepers, male or 
female, and they must have places of abode. Gatekeepers' lodges are put up from year to year as the traffic 
developes itself. What account they _are charged to in this country I don't know. 

Q. That makes all the difference. They may be necessary to a railway, and I understand you that if 
they are essential to the railways they are to be charged to revenue? A: With a difference. Allow me to 
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•Say this: In England.the railways are all built and owned by companiea; .some of them were in Victoria; 
but all the railways are now practically built and owned hy the Government, and the management of the 
Victorian railways have nothing to do with the management of a single shilling in any shape or form. All 
the money obtained from the Victorian railways goes into the Treasury, and then to adjustment of a,ccounts; 
and it may not apply to the case ofa railway constructed under a guarantee in another country by a foreign 
•Company such as the Tasmanian Railway Company. 

Q. Have you seen these stores at all yourself? A. No. 
Q. Or any of the buildings ? A. No. I have not been there. . 
Q. Except .what somebody has told you you have not the least idea of them? A. I have had certain 

printed papers placed into my hands; I know nothing whatever about. it except that . 
. Q. Are you acquainted with the fact that the Government of Tasmania is entitled to share.in the profits 

of this railway over 6 per cent? A. It is so stated in the Bond. 
Q. Does that strike you as making any difference as to what should go to capital account or ~ot f A. 

I am not an accountant. I am not competent to reply to that. 

Re-examined by Mr. Hoon. 
Q. In the present case you consider these items should be paid for out of revenue? A. Without doubt. 

GEORGE GORDON, called aild examined by Mr. Hoon; ·srvorn by Mr. DICKSON. 

Q. What is your business ? A. I am a Civil Engineer. 
Q. What experience have you had? A. Since 1851. 
Q. Have you had experience in railway works? A. No. 
Q. What work have you been carrying on? A. Hydraulic works, harbours and rivets, irrigation and 

. draining. 
Q. Have you read the Contract and particulars in this case ? /1.. Yes. 
(Reading.)-" Erection and fitting up internally of store in Hobart yard, and alteration of original 

store to form continuation of carpenters' shop." In your opinion, in this case ought that to be paid for out 
of revenue or capital? ' 

Dr. Madden objected. 
A. Out of revenue. 
Q. "Building the covering and chimney stack for exchange locomotive shop, engine and Cornish 

boiler, and preparing site for removal of brass furnace, &c." Ought that in this case to be paid for out of 
revenue or capital? A. That is of the nature of a renewal, .so it ought to be paid for out of revenue. 

Q. "Putting up porch in front of station to keep vehicles from front door "-is that revenue or 
capital? A. So far as it is necessary from the increased traffic I think it is chargeable to revenue. 

Q. "Addition to stationmaster's quarters, and repairing and repainting whole of station, &c.?' 
Revenue. 

Q. "Gatekeepers' lodges, erection of 15 lodges, for which a rental of 3s. and 4s. per week each, according 
to size, is charged?" A. Yes, I understand that that is in lieu of increased pay to the men. A.nd if they 
.had been paid increased wages it would have been chargeable to revenue. If they got huts built for them 
it is fairly chargeable to revenue. 

Q. " Carriages and waggons-5 new second-clasA carriages, 2 second-class excursion carriages 
( double-bogie ), 4 horse-boxes, 12 low-sided trucks, 1 travelling crane, &c.?" A. Renewals, chargeable to 
revenue. 

Q. Assuming that all these things have been caused by increased traffic, would they be necessary and 
proper things to build? A. Yes, after the completion of the line. 

Q. For the accommodation of the public? A. Assuming them to be caused by increased traffic. 
Q. Should they be paid for out of revenue or capital? A. Out of revenue. 
All the above evidence objected to by Dr. Madden. 

Cross-examined by DR. MADDEN. 

Q. Have you ever had anything to do with a railway? A. No, nothing. 
Q. Have you evel' had anything to do with accountantship? A. No. I have had to keep the accounts 

·of works, &c. 
Q. Now, you have stated here that certain items dictated to you or mentioned to you were chargeable 

to revenue account? A. Yes. 
Q. Would you tell me the principle which guided you as to what goes to capital and what to revenue 

account? A. After the work is completed any additions that are wanted for the development of the traffic 
on the completed line ; not extensions of the line. Anything required for the accommodation of increased 
traffic or renewing stock, or keeping the line in repair, and for the efficient working of the line. 

Q. I understand you that the erection ofne\v buildings where buildings never were before would come 
within the category that you have mentioned ? A. They might or might not. 

Q. If they provided accommodation to the passengers? A. If it were necessary for the accommoda
tion of the public. 

Q. Anything of that kind would be payable OLLt of revenue? A. Yes, I think so. 
Q. You spoke just now of "exchange locomotive sl1ops '' : the question was put to you and you 

answered it and said that it should come out of revenue? A. Yes. 
Mr. Hoon.-It was "a chimney stack in exchange locomotive shops?" ,VITNESS.-The chimney 

stack was necessary. because of the renewal of the engine, the engine put in being of a different kind from 
the one used before. 

Q. What do you mean by a chimney stack ? A. The stack of the furnace. 



38 

Q. What do •you mean .by exchange locomotive shop? A. ·what I understand is this: the old 
engine that they used was a portable engine, and did not require the chimney stack. That wore out and 
they replaced it by a new one. 

Q. The question put to you is, what is an exchange locomotive ,.hop, and I want to know as a matter 
of curiosity what that is? A. I only spoke as regards engine and chimney ; I did not see the shop. 

Q. Then it does not matter what the shop may be or for what purpose it exists, the chimney should 
go to revenue account? A. Yes, the renewal anc. replacing of new engine required the chimney stack. 

Q. Supposing you start a chaff-cutting establishment, and you run a machine for a certain number of 
years. You wear it out, and then go and buy a very much more expensive and modern engine. Would 

' that go to repairs or capital? A. I would put it to renewal. 
Q. You would put that in the same category as a coat of paint on an existing building? A. Yes. 
Q. Have you seen these places spoken of? A. Some of them. 
Q. When? A. I saw them last about a fortrrigl1t ago. 
Q. In Tasmania? Yes. 
Q. Which of them did you see? A. I saw these gatekeeper's houses, and I saw the store. I did not 

examine it critically. 
Q. You are aware that these gatekeepers' lodges were never in existence before. They were absolutely 

new, a new idea altogether? A. '!.'hey were in existence before the line was finished. 
Q. Do you think that that new addition to buildings is a mere matter of revenue or working expense? 

A. Yes, because they were given in lieu of increased wages to men. 
Q. Are you aware that the Tasmanian Government is entitled to share in the profits above 6 per cent? 

A. Yes. · 
Q. Do you think that makes any difference? A. I don't think so. What is fairly chargeable in one 

case would be chargeable in another. 
Q. Supposing- that under the Act of Parliament authorising this contract this company is bound to 

make all new works? Would that make any difference ? A. No. 
Q. The Government being its partner or sharer of profits? A. That is an interpretation of the agree

ment. I don't see that it makes any difference. 

GEORGE THEODORE ADAMS LA VATER, Accountant Victorian Railrvays, called in and 
examined by llfr. MILLER. 

1. What is your name? George Theodore Adams Lavater. 
2. You are Accountant for Victorian railway:::? I am. 
3. What experience have you had? Nearly twenty-eight years in connection with railway accounts, 

and seventeen as railway accountant. 
4. Have yo11 read the contract relating to the present case? I have. 
5. Do you retain a sufficient recollection of the clauses? Yes. 
6. More especially of the 6th clause? Yes. 
7. Have you seen a list of the items of expenditure which the Government object to allow? Yes. 
8. Speaking generally, what would you term that expenditure? Some of these items are chargeable 

to maintenance, and some-the new workA-to the construction account. 
9. You have heard the evidence as to the mode in which the different works have been constructed? 

Yes. 
10. 'fake the first item, then-" (1) Hobart, erection and fitting up internally of store in Hobart yard, 

and alteration of original store to form continuation of carpenter's shop, £346 8s. 2d. ?" The alteration I 
should say would go to repairs, unless the alteration was in excess of the value of the original work, in 
which case it would be chargeable to capital, if there were any capital to charge it to. 

11. And what portion to maintenance? Anything in the slrnpe of alterations or repairs would go to 
maintenance ; anything absolutely new would be charged to the construction account, and paid for out of 
capital, if capital existed. 

12. 'fhe opinion you are giving is without reference to the terms of the special contract? Oh, certainly, 
1 am speaking only of what is the general custom on railways. 

13. And are you speaking also of the terms of a rail way just opened for traffic? Certainly. 
14. Your answer is, then, that a portion is chargeable to repairs and alterations, and a portion of it to 

capital, if it existed? Yes. . 
15. Now take the next item-'' (2) Hobart, building the covering and chimney stack for exchange 

locomotive shop, engine, aud Cornish boiler, and preparing site for removal of brass furnace, &c. 
£721 13s. 5d. ?" According to the evidence I heard to-day it appears that the engine was simply a 
renewal. They sold the old one, and the new• one_ was obtained in its place. That would therefore be 
chargeable to maintenance and not to capital. 

] 6. And the residue? Of course I could only say by examining the accounts, and, if necessary, by 
obtaining a certificate that the work was absolutely new. I may state that there is always a difficulty in 

-preventing charges to capital. The rule is, never t-::> allow a charge to capital unless well authenticated, 
because it is done to make the earnings of a line appear greater. 

17. Are you enabled to say whether the larger or smaller portion of that £721 13s. 5d. would be 
chargeable to capital or to maintenance? It mainly depends upon the cost of the engine. 

18. Take the next item: "(3.) Hobart, putting up porch in front of station to keep vehicles from 
the front door "-how should that be charged? That happens to be an entirely new work that never 
existed before. It is an addition to the Station, and we should place that to the capital account, if such a 
small sum is considered worthy to be treated as capital. When the line is on a small scale it might be 
necessary to charge all absolutely new work to capital. 
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19. Take No. 6: "Gatekeeper's Lodges-Erection of 15 lodges, for which a rental of 3s. and 4s. per 
week each, according to size, is charged, £736 14s. lld."? If no lodges existed before, the whole of them_ 
must necessarily be new work. 

20. And if some of them were in substitution of old habitations? Then they were renewals. 
21. No. 7: '' Carriages and wagons-5 second-class carriages, 2 second-class excursion carriages 

( double bogie ), 4 horse-boxes, 12 low-sided trucks, 1 travelling crane, £3827 18s. 8d. ?" If the whole of 
these were required, in addition to the stock then upon the line, for the purpose of working the increased 
passenger and goods traffic, and affording the necessary accommodation for increased traffic ; if they were 
to be positively added we should charge them to capital; but if any of them were simply taken in anticipa
tion that others were nearing their lives' end, and in order that these should be taken off and good ones 
should replace them, they would be a fair charge against the renewal fund. 

22. Now, the ite,!Ils, "Two new engines, N os. 15 and 16, five new second-class carriages, three new 
horse-boxes, ten low-sided trucks, five new cattle trucks, six new platform trucks?" The remarks that I 
have made respecting the rolling stock in No. 7 apply to those. 

23. Now take the last item-" Trustees' remuneration, as voted at general meeting, 26th June, 1883: 
three trustees, each £157 10s. for six years' service at £26 5s. per year-£472 10s. ?" That is for 
working expenses . 

.Dr. JVIadden submitted that such a charge could not be subject to a railway expert's opinion. 
1"JII1·. JYiiller.-W e say this is a fund created for working and maintaining the railway. 
His Honor.-You have no evidence as to what it is at the present moment. 
.Dr. Jl1adden.-If my friend can put it in that way, the answer may be given. 
24. llfr. JVIiller (to Witness).-As it appears there, what would you call it? 
His Honor.-What does it mean? 

, Witness.-It means that the ·directors have rec~ived as fees £472 10s. I should charge it to the 
working expenses as part of the cost of adm_inistration. 

25. Mr. Jlfiller.-Turn to the sixth clause: can you inform us whether your evidence would.in any 
way be controlled by the fact of there being no capital? 

Dr. Jl1adden.-That is coming to the interpretation of this particular contract. He says that under 
"ordinary circumstances " they are charges to maintenance and working. 

26. You have limited your answers by the expression " if there is capital." Assuming it was contem
plated that there should be no capital available for what would go under capital expenditure, but only for 
receipts and expenditure. In such a state of things as that, can yott tell us what these items would be 
debited to? 

Dr. llfadden submitted that the witness could not give evidence on the point, which was a question as 
to the interpretation of the contract. Ifit did not it was irrelevant, and ifit did it was usurping a function 
that belonged to His Honor. · 

JJfr. Jl£ille1'.-The witness has limited his former answers to the statement "i there is capital." I 
now ask him, if there is no capital, to what fund the items would be charged? Under these circumstances 
I may ask the question. 

27. His Honor.-Is there any known usage? Witness.-Yes, as shown by the balance sheets the 
capital account is added to from revenue. 

J1fr.1viiller.-We are presuming that it is an ordinary trade usage. 
His Honor.-It is one of those questions which:take up a lot of time, and really ·we have nothing 

at the encl. Do you know of such a usage outside Victoria? Witness.-Yes, it is the ordimry trade 
usage everywhere to add to the capital account from revenue if you have no further capital to work with. 

28. Jlir. 1-"Iiller.-It is recognised evei·ywhere? Witness.-Yes. . 
29. Assuming this to be one of those instances in which the Company have no capital, to what fund 

would vou debit them to? 
Bis Hono1' said the question was merely a repetition of a previous one. It had just been stated they 

must go to revenue. 
30. Cross-examined by .Dr. Jliadden.-I understood you to say, as to this first set of items, that the 

new work is not chargeable to revenue? Not ordinarily. I may say this much, that where the amounts, 
are very small they may be charged to rev_enue. 

3]. But if an alteration is made of existing work, it is chargeable to revenue? Yes. 
32. Suppose you have a house, and a new house is built, and 300 feet of American lumber is taken 

from the existing shelves, would you charge part of the new house to the capital account, and the remainder 
to revenue? Yes. 

33. Would you charge three boards ofh1mber to repairs? Yes. 
34. Why? Because .they are old stuff. I will explain. There were shelves in the place before, 

which were simply transferred from one place to the other. That is not new work. 
35. Suppose you had a building 100 yards,away, and men were employed to put new shelves in that 

building. Would that be new work? Yes. 
36. You say that because these 300 feet oflumber are taken from one place where they are not wanted 

and put in another new building they should be charged to.the revenue account? Yes. 
37. If a man is employed doing partly new work and partly old work, you know that the new work 

is charged to the capital account and the old work to revenue? Yes. 
38. You draw the line very finely? It is done in dozens of instances m Victoria, sometimes to the 

extent of ls. · 
39. Do all alterations come out of revenue? I say it is the general rule-the well recognised practice 

-that alterations go to revenue. 
40. You· know the documents that are prepared, under your own superintendence among other people, 

for applications for money out of loans for rail way purposes in Victoria? Yes. 
41. In the document produced, under the head alterations you see the sum of £300,000? Yes. 
42. And if you had 3s. 6d. revenue mixed up with £300,000 0£ capital, would you charge one to 

capital and one to revenue? Yes. 
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43. As a matter of economy what would you do. I .wish you to answer from your experience as an 
accountant, is what you have stated done ? Yes, it is done. 

44. Can you tell me a single instance where 3s. 6d. has been taken out of a large sum and charged 
to revenue ? Yes, I can show you instances. 

45. Can you produce such an instance? I caJJ find cases for you, and can assure you that as low a 
sum as 6d. has been taken and so charged for years in succession,. _ 

46. That being so, out of the abundance of your knowledge can you now tell me one case? I can 
find them by the score. . 

47. Tell me a single instance? They do it in our engineers' office, and I am obliged to accept it as 
verified if I am satisfied it is correct. 

48. In this second item "building the covering and chimney stack for exchange locomotive shop, 
engine and Cornish boiler, and preparing site for removal of brass furnace, &c., £721 13s. 5d.," you say 
that if the engine which was purchased was to replace an old one it would be clmrgeable to revenue; and 
all the rest to capital? So far as I can see. 

49. Will you turn to the paper and see if there is any engine mentioned at all? I said at the time in 
my evidence that I had heard it stated that there had been a new engine purchased in place of an old one. 

50. A.s a matter of fact, suppose the building charged for the1·e is a shop and foundation for the 
fumace? Well, under ordinary circumstances it should be charged to capital account; but I cannot speak 
as to this being a new work unless I see the account. 

51. As to the rolling stock, you simply say that if it is to replace rolling stock that is worn out, it is 
chargeable to maintenance; if it is new rolling stock it is chargeable to capital? Yes; but it may be 
purchased in anticipation of renewals. 

. 52. Every addition is put there in anticipation-supposing that it is wanted? That is a different thing. 
One may be wanted to meet the increasing and growing traffic, and one may be a prospective addition for 
the purpose of 1·eplacing that which is immediately going to die. 

53. If all thai wanted replacing were replaced, and the additions' were got for the purpose of the 
increased traffic, they would be chargeable to capital, and not to revenue? From your way of putting it, 
yes. I have not seen the accounts, and therefore cannot say. 

54. Re-examined by 11£1· • .ll.filler.-Supposing some of the engines were sure to die, and engines were 
purcliased to replace them? I think they would be chargeable to renewals. . · 

55. And do you think that would be in any way affected if, in order to prolong the. dying, they were 
used in any way? I think it would be foolish to throw them away while they are of use, and while they 

· can do a little work. 
56. So that nominal increase of new engines should go to renewals? Yes. It is the duty of the Auditor 

to see· that the revenue charges are full and adequate, and that more is not charged to capital than is right. 
It is bad financing to charge to ·capital if you can help it. . 

57. Supposing there was a small new building, and a very large repair to an old one, or conversely
would that affeet the principle ? · No, the principle is the same. 

58. As a matter of convenience you .often shunt the obligation? Yes ; sometimes I will say 
· charge it to revenue. I don't like to see small charges against capital. 

59. Re-examined b,1J D1·. llfndden.-Did yon ever know a case in. Victoria in which a new engine was 
put to the revenue account? Only when they have been put on fo replace old ones. 

60. Do you know Mr. Kent? Yes. He has been my sub. for many years, and a good one too. 
61. If Mr. Kent contradicts you upon this point, and states that it never has been done, can you 

contradict the statement? No; I could not contradict him, but I believe we·have done it. 
His Hon01· suggested an adjournment. 
Dr . .l°JIIadden was in the hands of the Court. 
11:fr. Foo/is thought it woulcl he convenient to adjourn now, it was getting dark. 
His Hon01· expected the case mio-ht have been finished by Saturday, but he did not think they would 

be able to get through it then. The Court sat in Banco on Friday, and he should have to throw the case 
over for that day. 

It was decided to take the evidence of the next witness. 

ROBERT CHARLES PA'.l.'TERSON, Civil Engineei·, examined by .ilfr. R1Tcli:rn. 
I. You have seen the Main Line Railway contract? I have. 
2. Will you turn to the first item of the account in your hand-the first disputed item-the erection 

and fitting of a store ? Yes. 
3. According to the general usage of railway accounts, to what account would such an item be 

charged? All new works on railways are generally charged to construction account. I should have to 
know the details of the item to say what part should be charged to construction and what to maintenance. 
I may say that my answers will be somewhat misleading unless as relating to the contract and the guarantee 
by the colony. 

His Honor.-Quite so. But we can only examine you as to what the usage is on railways generally. 
As to the contract, that is another matter. If we· can get the usage, that is what we want. We want your 
assistance as to any term of art that may be involved. The legal construction of the contract is unfortunately 
with myself. 

W-itness.-Fortunately, I think. 
His Honor.-W ell, I don't know about that. 

Examination continued. 

4. To what account would you charge that item? If it is an addition to the original work it should 
be (?harged to construction. 
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5. And if mixed? If it is a mixed item consequent upon any part of the old structure having fallen: 

into disrepair, then that portion should be charged against maintenance. 
6. Would you divide it if possible? Yes; so much should be charged as new work to construction 

account, and so much to maintenance. 
. 7. Now, with regard to the next item, the exchange locomotive shop? The same rule would apply 

to the new work here. I gather from what I have heard, that the Govemment have allowed so much for 
the old boiler antl the purchase of the new. The additional new work would be charged to construction. 

8. Would that be the whole of the item or part of it? I lay down the general principle, that that 
which i:< restitution or renovation of existing works is chargeable to maintenance, and that which is entirely 
new is chargeable to construction. I have not seen the work. 
. 9. Now the third item, £91 13s. Ild. ? That is a construction charge entirely. 

10. Now, as regards item No. 6, the gatekeepers lodges? In so far as the lodges are to renew lodges 
previously in existence, they would be a charge to maintenance; where they are new entirely they would, 
under ordinary railway works, be a charge to construction. 

11. Now as to item 7, rolling stoc:k, how would you charge rolling stock? The same principle runs 
through the whole of the items. In this case carriages and waggons obtained to keep up and maintain the 
efficiency of the stock, or to replace that which was in existence, would be chargeable to revenue or working 
of the line. That ·which is new and absolutely additional to the stock in existence would be chargeable to 
capital. 

12. Is it possible to divide the item? It might be extremely difficult. 
13. Suppose it was impossible to divide the item, what then? 'l.'hen I can only go back to my 

experience in South Australia for eighteen years. There, where we were in such a difficulty, the Govern
ment would have placed the item on the estimates of expenditure of the colony, and it would be voted 
from the general revenue. 

14. Hi~ Honor.-Is that ll matter of usage, or only the plan adopted in the colony. The question 
is, what is the usage? I can only express an opinion drawn from my experience. 

Exarnination cont-inued by Mr. Ritchie. 
15. Do you limit it to that? 
His Honor.-That will not do. It ·must be, what is the general usage? lVitness-The late 

witness stated that in Victoria new engin_es have been charged against revenue; that may have been done. 
In South Australia it has been repeatedly done. 

16. His Honor.-Do you mean new engines altogether in relation to number? Witness-They 
have been provided on construction estimates, partly to increase the number and partly to increase the 
power. . 

17. His Honor.-N ew engines might be requisite, because they are of more perfect manufacture than 
those in use, or because it was desirable to increase the power. Do they go to capital or revenue account? 
Witness.-They go to capital account. 

Examination continued by Mr. Ritchie. 
18. Now as to item No. 8 and 9-the two new engines 15 and 16, how should they be charged? 

On precisely the same principle. 
19. Then all the followi.ng items would be in the same category? All in the same category. 

. 20. Would there be no difference if some of the engines had been nearly worn out, or if new ones 
were got in anticipation of some being broken up? I have already stated that where provision is mad(for 
replacing engines running, and nearly at their last life, the amount wimld be charged to the working 
expenses of the railway. 

The Court adjourned until 10·30 on Thursday. . 

THURSDAY, 9TH MAY, 1889. 

The Court sat at 10·30 A.M. 
]Jfr. Miller said the jury had asked for particulars of the items in dispute. He purposed to hand them 

the printed papem of particulars of expenditure. 
Dr. Jviadden thought that would not assist them. · It did not tell the jury in respect of what the 

reductions were made in accordance with the contract. The paper referred to gave the demands made by 
the Company, but was not an accurate etatement of the items in dispute. 

His Honor.-And that is what the jury want. 
Dr. Madden.-Yes, that would be of sei'vice to them. 
The Foreman (Mr. Walch) said the jury wanted the statement of the · items of 1882. They had only 

that of 1883. 
The papers were handed to the jury accordingly. 

HENRY COATHUPE MAIS called and examined by Mr. MILLER. 

1. What is your name? Henry Coathupe.Mais. 
2. What are you? I am a Civil Engineer. 
3. Of what standing? I have been practising my profession for forty years. · 
4. Had you any position in England ?-do you belong to any College in England? I belong to the· 

Institute of Civil and Mechanical Engineers in England. , 
5. Have you had colonial experience of the management of rail ways? Yes. I was for four years 

Manager of what was called the Southern and Suburban Line from Melbourne to Brighton and Hawthorn, 
and I was General Manager in South Australia for nine years. 

6. Had you any English experience of management? No, mine is entirely colonial experience. 



7. In the course of your experience have a_ number of railway contracts come under your notice? 
Yes, a large number. 

8. In the whole course of your experience have you seen a contract similar in its terms and conditions 
· to that now under notice ? No, I have seen nothing like it before. 

9. Now, I will not ask you for an interpretation of that contract, though you may be prepared to give it. 
Hi.~ Honor:-That is immaterial, Mr. Miller, and an unnecessary digression. 
Jlfr. J1tfiller.-I have done with it. · 
10. You have seen the items objected to in the accounts between the Company and the Government? 

I have. · · 
ll. Generally, I would ask if they are in accordance with the general usage as to what would come. 

unde1· the terms maintenance and working after the completion of the construr.tion of a line, and after the 
opening of the railway for traffic ?-what would be the general usage as to what would come under the 
terms maintenance and working? .. 

His Honor.-Is there a general usage? 
JVitness.-There is. There· are several exceptions to the general acceptation of the word, not in 

relation to the contract, but in a general sense. There is a large variation. There are deviations from the 
usual acceptation of the term. 
. 12. His Honor.-We want to know if amongst railway men. there is any general usage as to the 

meaning of the terms maintenance and working? I think the terms are general, and understood in their 
general sense. 

13. His Honor.-In the ordinary sense in which they are understood in the English language? Yes. 
14. His Hon01·.-But, as an expert in railway matters, have they any other acceptation? I don't 

think so. They may have been departed from widely in usage. 
15. His Honor.-Is it a common departure? No, it is not a common departure. There is no 

general usage. 
16. Jrfr. JWiller.-Is there any universal usage? 
His Hono1',_:_W e have come to this at last, that there i1:1 no general usage, and the words l1ave the 

ordinary acceptation included in the terms repairs, alterations, and renewals. 
lVitness.-There are several items that you could not repair, rails for instance. Those you can't repair 

you must renew. . · 
His Hono1·.-Altered engines or sleepers would be_ known as repairs and alterations, and renewals or 

maintenance would-be what is beyond, as new work or construction. There seems a consensus of evidence 
that this is so. 

Dr. J1:fadden.-That is universal. 
His Hono1·.-The .evidence of the Commission is that all new stock should go to revenue. 
Witne.~s.-That depends-a great deal on the length of purse of those who own the property. If_ it is 

an impecunious Company they must of course take it from some other source. 
17. 11£1·. J1£iller.-Then I understand that as to Government and Companies' railways the practice 

varies? I think it does. Yes, it does vary. 
J1£r. J1£iller.-Perhaps, then, the tme meaning of the words would be the usage of the majority. 

-D1·. J1£adden.-'l'hat is not a usage. 
11£1·. J1£il!e1·.-Come to the fact. 
18. Dr. Madden.-Can this gentleman undertake to swear to the usage of a majority? He has not 

been Chairman or a Director of Railways. . 
His Hon01·.-It must be the general usage. If there is a choice of two, it would not be important to 

the interpretation of this contract. · 
. Jlir. J11ille1'.-What my learned friend said went to universality. 
Dr. Jltfadden.-You overhaul tlie dictionary and you will see what is its ordinary dictionary meaning. 
Bis Honor.-There can be no general usage where there are two interpretations. The majority may 

use the words in one 'Yay, and the minority in another. · 
19. J1£r. Jl'Iiller.-Then I will refer to the particular words used in the evidence. I don't ask which 

it is, the majority or the minority. (To Witness)-Have you yourself visited the yards at the Hobart 
station? I have. 

20. Have you had pointed o'ut to you the first item in the particulars of demand? I have. 
21. From your own pers.onal inspection are you able to say whether there is any work in that which 

would necessarily come under the head maintenance in any acceptation of the term? Allow me to have 
the item in my hand. [The paper handed to witness.] Yes, I think so. I think any alterations of that 
character certainly would be debited to maintenance and working. The item referring to the alteration 
of th~ store to form a continuation of the carpenters' shop, that should be a debit to maintenapce and 
workmg. 

21A. Are you enabled to say whether the alteration was in point' of fact a substantial expenditure? 
Yes, it was. I went carefully into it. 

22. His Honor.-Is it new work 7 I understand it to be entirely new, except the fitting up inside. 
23. Jl!Ir. Jltfiller.-The store itself having been a new building of galvanised iron built in substitution 

for the original store building? Yes, quite new. 
24. Entirely-the fitting up of it, that was the old fitting up? The fitting up of the new. store 

consists of fittings up such as bins, tables, shelves,· &c., places for keeping the stores in-ordinary office 
fittings. · · 

25. Would that constitute an alteration, the internal fitting up? It was the material of the old store 
transferred to the new, with some additions. The fittings were slightly altered, no doubt. 

26. Would any part of that fitting up internally form, under your interpretation-would it form a 
proper charge on revenue? I think so. 

27. Would it be part of the working expenses 7 Yes, working expenses, certainly. You could not 
carry on the business without it_. 



28. Then, as to the residue, the alteration of the original store, I understand you would charge the 
whole of it to working expenses ? Yes, I should charge it all to working expenses. 

29.· Is it your opinion that the only thing that.is new work is the erection of the new store? · That is 
it; all the rest is working expenses, the other is construction. 

30. I don't know if you can give us a· g11ide as to what proportion· of the item is for working expenses? 
No, I could not. It would be a suhstantial amount, no doubt. The fittings in the new store removed 
from the old store-would represent a fair sum. 

31. I now turn to the second item : " Hobart-building the covering and chimney stack for exchange 
locomotive shop,. engine and Cornish boiler, and preparing site for removal of brass furnace, &-c., 
£721 13s. 5d." Have you seen that work? I have. 

32. In your opinion is any portion of it fairly chargeable to maintenance and working, or to working 
expenses? 1 should think so. It is the replacement of an old work done in a more substantial manner 
than it was originally, by the fact that what was there before was not covered substantially. This is a new 
engine,- having a substantial covering, • The stack is used· for a dual purpose, for_ the new engine and for 

-the brass furnace. 
33. Then that would go to working expenses ?' I think so. 
34. "Putting up porch in front of station to keep vehicles from the front door-the third ,item in the 

account-what would you say that should go to? That, I think, is an addition. It is subst;mtially a new 
work. · 
· 34A. And you think not chargeable to working? I think so. 

35 .. Turn to item 6, gatekeepers' lodges-erection of fifteen lodges, for which a rental of 3s. or 4s. 
per week, according to size, is charged, £736 14s.· lld. You were in Court and heard the evidence given 
yesterday, that these were built in substitution of other erections? Yes, I heard it. 

Dr. Madden.-That is not in evidence.· Mr. Nairn distinctly said that some of them were not. 
His Honor.-But some were. 
36. What is your evidence as to these-are any chargeable to working expenses? Those substituted 

for others certainly were, without doubt. 
37. But all the others? . It is questionable if the others would be. There are rentals charged. 
Dr. Modden.-We can't have this. It is an opinion. _ 
"FVitness.-My idea is that ifit was necessary to get lodges built as much to induce men to live at their 

work as to save the Company having to pay higher rates of wages. The Company saved it in rent, and 
it was an inducement for' good nien to stay. That might be charged to working. 

38. Then, according to your -view, do you think that brought it within the· category of working 
expenses? I think so, on thr.t ground_. . 

39. That is, that it effected a clear .saving in the working of the Railway? I think so ; the men 
would not stop without. 

40. • I will now come to items 7, 9, 10, 11, 12, 13, and 14, relating to rolling stock. You heard the 
evidence given as to the rolling stock continually used, and you heard the evidence as to the life of it. Is 
any portion of this rolling sto9k properly chargeable to working expenses? Oh yes, of course ; in the 
first place engines absolutely worn out and renewed by replacements would go to maintenance. 

41. Dr. Madden.-Would any of these items be chargeable to revenue? He now assumes on that, that 
they were absolute renewals, and not new and original stock. Mr. Cundy .was the only man who could 
swear on the subject, and he gathered from his evidence that these wer.e not renewals, but that they were 
all additional to the original stock. . _ 

His Honor.-Oh, yes, and Mr. Ellis has sworn that all were additions.; that they were new stock 
beyond the first stock, and not renewals. · 

1'£1·. llfille1·.-That is, that they were not old ones repaired or replaced. 
His Honor.-Mr. Ellis had sworn distinctly that they were not renewals, but that these were 

additional stock. 
· Mr. Miller.-In other words, an increase in the number. 

His Honor.-Y es. The renewal of old ones was not included. 
Dr. Madden.-Mr. Cundy told them that any new engines brought to replace old ones were marked 

with the number of the old engine, and he said all the others wer,e numbered on from that. 
His Honor.-He said that they were numbered from 1 to 11. Engines brought to replace any of 

those would not be numbered on from that, but take the same numbers; new engines would receive a new 
number? 

Mr. J.Willei·.-Y es, but I did not understand that none of these engines bore the original number ; if 
there is any doubt, of course Mr. Cundy can be re-called. I understood that those that went for the 
original number received a new number if an increase in the actual number-if there_ were originally 

· twelve engines that they would be numbered 13, 14, 15, and so on-if they were actual replacements in 
consequence of the decaying condition of the old engine that they then bore the original number. 

Dr. J.lfadden.-They said that new engines bought to replace others bore the old number, but none of 
those were such. 

42. JJfr. J.Willer.-Yes, when the decayed ones died. He would then take it on a hypothesis, and take it 
in both alternatives. Suppose it was entirely an addition in point of qnantity to the original stock, to what 
fund would it be charged? . . . . 

Witness.-Do you mean in the ordinary mode of treating them? 
J.Wr. J.lfiller.-Yes. 
Witne.~s.-If they were necessitated by the increase in tlie traffic or in anticipation of the decay of 

engines in use, I think they might be fairly ciharged to 1·evenue, according to the amount they wouhl be 
fairly-chargeable to revenue. The amount would, of course, be distributed over a series of years according 
to' the magnitude of it. · , 

43. Suppose some were got in anticipation of the necessary decay in a year or two of the old stock, 
although not absolutely wanted for immediate requirements, how would you -,charge them? I should 
charge them to the same account-I should pay for them out of revenue. 
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44. If they were in anticipation of replacing those absolutely in hospital-absolutely decayed? That 
i.s, of cour,;e, involved.in my former answer. You can't work a line of railway and have all your engines 
running at the same time. You must have engines always laid up, and you must have engines dying out. 
Others must, of course, be got in anticipation of replacing those which are dying out. 

45. You have g·ot a copy of the account ; look at items 15 and 16, gatekeepers' lodges at Austin's 
Ferry and ditto at Willows: that would come under the same category? I think so. 

46. As to the Trustees' remuneration, £472 lOs.? I don't know anything about that; I don't profess 
to .be an accountant. 

47. I will ask you generally. To what account does the cost of management go? To general 
-expense!J, I presume. 

48. And would Directors' fees fall under the cost of management ? Always. 
Hi.~ Honor.-But these are not Directors . 
.1.lfr. Miller.-! take it generally. 
But suppose a scheme of management necessitated the services of certain persons in a particular· 

capacity, would their remuneration be charged to expenses? 
Dr. J.l'Iadden.-That is a question that cannot be put unless you put it aii a hypotl~esis. What is the 

good of asking for evidence on a fact, in the face of the fact that these are not Directors' fees. 
His Hon01·.-Yes, you have got evidence as to charging the cost of management. All the cost of 

management goes to this account. If this was the cost of management it would, of course, be similarly 
charged_. 

4!:l. Mr. Mille1· continues examination.-In your evidence as. to rolling stock, as to the proportion of 
the rolling stock chargeable to revenue, have you taken into consideration the depreciation of rolling 
stock ?-Say the sum total of the rolling stock is £100,Q00, the depreciation of this at 7½ per cent. would 
be £7500 per annum, and should have been put away in 1882 to the yecrs of depreciation. The new 
rolling 11tock only represents a small p~·oportion_ of this amount. Have you taken the circumstances of 
that hypothesis into your consideration in giving your evidence? I did, in effect. 

His Ho1101·.-If what I see in the evidence is correct on the charge of depreciation, when one engine 
was worn out then a new one replaced it. You can't charge for depreciation in the first instance, and then 
take the -whole depreciation afterwards . 

.1.lI1·. Miller.-That is not the fact. 
His Honor.-According to the evidence all depreciation has been made good by renewals . 
.1."JIIr. Mille,-.-That is part. of the annual cost which we are entitlerl to uuder ordinary custom. We 

.say that the increase in the rolling stock was a necessity from depreciation, for which we are entitled to be 
paid. We can't get the preci~e total that had been allowed for ; whether we state an account for de
preciation or render it unnecessary by purchasing stock to replace it, it is the'same thing in the end. We 
ask only to be allowed for depreciation in one shape or the other. 

. His Honor.-You have it in the shape of renewals. You can't have it in the shape of depreciation 
,also . 

.1.lfr. 11:liller.--:-I raiaed the point because my learued friend said that everything that was absolutely 
new must go to capital account. This was not a similar case, because although these engines were 
,absolutely new, they were the result of depreciation. 

D.r. lriadden would like to see a balance sheet in which the account wae so stated to the shareholders 
-of any Railway Company. 

J.l:fr . .1.l:lille1·.-You would like a good Iimny things, no doubt ; so should I. , 
His Honor.-It is clear that depreciation must take place. In the case before us the question is as to 

what has been done. Ae he understood, it had been made up by renewals. In that way, instead of 
.annually putting by a certain amount to a renewal ftind, you take what you want out of revenue. 

~Mr. J.J.filler.-Yes, of course we don't want it both ways. ,My learned friend asked if there was ever a 
balance ■beet produced in which depreciation was charged in this way. He had a balance sheet of the 
London and North-We;itern Railway Company in whic~ it was so chal'ged, and there was the answer. 

50. Cross-examined by D1·. Jladden.-By what I understand, your experience has been wholly in the 
Colonies ? Oh, no. 

51. I mean as to the management of railway works ? Yes. 
52. And I may say for the mosfpart in South Australia? Yes, under the Government; and a large 

part in Victoria. I was there six years. , 
52A. Under the 1ilelbourne and Hobson's Bay Company? No ; on the South Suburban Line. 
53. Oh, on thll-t terrible little line !-that which.Mr. Higgins constructed; that terrible little line, 

whe!'e we,h21d-th21t trip? . 
1lI1· . .1.l{illei· oqjected to his learned friend giving them his personal experiences. They lmd nothing to 

-do with his little tripil. • , · 
54. Examination continued.-You. mean the line constructed many years ago, from Prince's Bridge to 

Hawthorn? No, I don't. . · 
Dr. Madden.-No? then I am out of it. 
Witness.-! mean the line that continued the svstem from Prince's Bridge to Brighton, and from 

Richmond to Hawthorn. " 
You mean the Robson's llay Company's line? No. 
Di· . .1.l:ladden.-'l.'hen I give it up. 
TVitne.~.~.-lt used to be called the Melbourne and Suburban line. 
55. How long wa1> it in operation before it went to limbo ? I don't know that it did go to limbo. It 

had been running for six years, and I paid nine per cent. dividend. . 
55A. Then it was constructed and worked in much the same way as the Melbourne and Hobson's Bay 

line ? Nearly the sall1e. 
56. Under a special Act of Parliament ? Y e!l. 
57. It had no power to get capital ? No. 
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58. Then your business was to make odds and ends meet ; to keep working out of the capital you 
started with ? I don't know about that. I don't think I did. 

59. Now was that so ? 
.Ll'fr. Miller thought this irregular. Thev were shut out from producing the articles of association of 

the Main Line Railway Company: still mor~ should his learned friend be shut out from examining the 
witness as to the articles of association of the Robson's Bay Railway Company. They could not go into 
the particulars as to those articles. 

Jjfis Honor.-This is cross-examination, and Dr. Madden is testing the witness now as to what his 
expenence has been, and as to whether it has not been upon railways differently constituted to the present. 
It is open for him to test his experience, and he can go fo any question he likes. 

60. Dr. llfadden.-I was asking you-seeing that under the Act of.Parliament by which the line was 
constituted you had no power to borrow more capital-the result was that in the distribution of the money, 
if you wanted to buy new engines to keep going, you would take them out of revenue on the one hand so 
long as you could get a decent dividend for your shareholders? Yes, that was so. 

61. You cut your cloth, ·in fact, according to your measure? Yes. 
62. In South Australia you were Engineer-in-Chief to the Government? Yes, I was. 
63. They were Government railways? They were. 
64. The Government had merely to apply its administration to the means of the place? Yes. 
65. And you had to carry out that view? Yes, from a financial point of view. 
66. There was no check, no local interest you had to consider ?-you used your own best judgment in 

reference to. the accounts there, and placed so much to revenue, so much to construction, and so forth? No, 
no. 

67. Then what prin~iple controlled you? Most of our lines were constructed from loans raised in 
England. The custom was to vote the sums required annually on the estimates. There was a construction 
account in the actual estimates, in which additions to stations and additional rolling stock and so on were. 
charged annually. · 

68. As a matter of fact, whenever the Government contemplated raising a loan for a railway, your 
office was called upon for the estimates-is that so ? Yes, that is right. 

69. Did you not include all rolling stock? Yes. 
70. And all new works? Yes, till the opening o_f the line-till it was made. 
70A. Therefore you were at pains in advising the Government to apply a general-principle, and all in 

the nature of new works would go to capital account? No, not always. . 
71. You always tried to keep to the rule of charging all that was new to construction? Yes, that was 

done always. · 
72. Now, after the line was opened, suppose new works were wanted that were not in the nature of 

repairR, did you chnrge that to capital account? I very often did. Usually we did, but a large portion of 
such charges we did not. . 

73. Oh, no doubt in all Government transactions there are exceptions. Now, rolling stock, prima 
f acie, would go to construction? Yes, to equip the line. 

74. You think if new engines were required to replace those wearing out, that would go to 1·evenue? 
Yes, to maintenance. 

75. 'l.'hen you suggest a priori an exquisite refinement-that though you do not get a new engine to 
replace an old one, you yet get one in anticipation of an old one wearing out, and that would be maintenance?· 
Yes. 

76. Does that not convey the ~mpression that probably all might wear out, and that then the new stock 
would replace the old? Yes, that 1s so. . 

77. We all have our little day, you know-the new ,man comes in and we are missing? Exactly. 
78. Then, when you get old rolling stock replaced by new, and you have some rolling stock which is 

comparatively old but efficient, by your buying ·new can it be said that it was_ to take the place of the old 
stock when you buy it? It might be so. . 

79. Now, take it how you like, where is your general rule now? You say that new stock is to go to 
construction account: if that is so, then what is the meaning of your rule? I never said that. 

80. You said that all new stock that was not specially bought to replace old prima facie went to 
construction account? I said that ·in regard to equipping a new line. 

81. Very good. If, when you have your new line equipped, you want to get say twenty other new 
engines to open up new traffic say, to what account would you put that? I don't know how I might put it. 
'l.'hat would be for an extension of the line. 

82. No, not at all. You are going to run twenty more engines on some line. Take the Tasmania:i 
Government. Say they want to set up a freezing establishment here to preserve beef and mutton ; that 1t 
is the interest of the landholders to kill the stock that is next to starving, and they want railway accommo
dation to carry the sheep from the grass that won't grow ; you want to make the best, of that trade; you 
buy twenty more new engines- how would you pay for them ? I should pay for them out of revenue, on 
the very principle I mentioned before-that if this traffic is coming to me, and is !luch as I anticipate, I 
should know my rolling stock would not carry me on, or that it would. be worn out more quickly. I should 
then have to anticipate, and procure more stock. 

Dr. Madden.-I don't follow you at all. 
Witne.~s.--You anticipate a sudden springino- up of traffic, and you should know that the engmes 

running could not comply with the wants of tliat traffic, and would wear out more quickly, ther_efore I 
would anticipate and purchase new engines. 

· 83. And you would charge that to revenue? I would, in anticipation. 
84-. And although the engines yot1 have are not able to carry the new traffic, and you want new engines 

for the new t1·affic only, you would pnt that to revenue? I should not put the engines on for any particular 
traffic, but use them indiscriminately. I would use them as best I could. 

85. Suppose you were to blow them all up, would you charge them to revenue? I should. 
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. 86. Well, now, suppose you were carrying on an ordinary parcels delivery, or the business of a common 
carrier; you had twenty draught horses, and suppose you start and get twenty more to carry on some new 
traffic, would they go to ordinary profit and loss account? Not to that particular year. I should distribute 
it. 

87. You say you would distril:iute•it over a number of years? Yes, according to the magnitude of the 
amount. · 

88. Don't you see that would wipe out your rule ? No, I would charge it to revenue. 
89. But you would charge it year by year? I would. 
90. Then you would discharge the obligation about every fifteen years instead of point blank? As ,a 

matter of convenience. • · 
91. Slippose the ordinary balance-sheet drawn, and you want to provide for wear and tear in the drays 

the horses use? I should write off so much each year. 
· 92. Then you write it off out of capital : you create out of profits a sinking fund to add to ea pita!? 

Yes, of course. 
93. But the sinking fund would be treated as capital afterwards, that is so, obviously? It would be 

so as a fund; you don't practically- add it to capital, you know. 
94. Of course not; you write it down-that is nominally so, but in fact it is this, that you form a 

sinking fund and increase your capital by, so much ? Yes. 
95. Then, that is the sense in which you speak on the circumstances of this case? Yes. 
96. Well, now, come to this matter: you say that if new gatekeepers' lod~es are replaced for the old 

· gatekeepe1,s' lodges, that would be chargeable to revenue? Renewals, practically. 
97. But if they were new erections altogether they would be chargeable to capital or construction? 

I don't think I said that. · 
98. Yes, I will bring you to what you said : you mean that if they can be shown to be new they 

would go to construction account-do you say that if they are absolutely new buildings they don't go to 
construction account? It depends on the buildings ; if the company is making a saving- -

99. Suppose they are new buildings simply without any definition of the circumstances, would they go 
to constmction account ? Yes, to constmction. · . 

100. You say that if the Company wanted to keep their best men, and you assume they built some of 
, these lodges and rented them to the men to induce them to stop-you say for that reason some of them 

would be chargeable to revenue? Yes. 
101. I will put it in another way. Suppose that to induce people to travel, instead ofleaving them to 

perch-on a stump, or under a primeval gum-tree, you were to say we will give them a station. You put 
up the station for them ; you do that to attract people who would not otherwise be induced to travel : 
would you put that to revenue account? It would go to construction; but that is not a parallel case. 

102. Ifit was built to induce traffic that would not come to you otherwise, can you show me why it 
should not go to constmction? It is not a parallel case. You are raising revenue by building the station. 

103. Are. you not saving money in the other case as to the rents? You are, in one way. 
104. Yori say that building· the station is to attract traffic, that is to earn revenue. In the other case, 

you give the men a house to live in, and you charge rent and get revenue. Where is the distinction? 
'There is as much distinction as there would be were there no railway line. There are degrees· of 
inagnitude. Take the stations in Victoria: they are all of a different class throughout, and the meanest 
looking stations may liave the largest traffic. 

105. Oh, yes. You may have some people in one place free and easy going, satisfied with anything; 
in another you have-a vigorous population, and one which would keep the Government going. 'l'hat all 
affected traffic, but the real issue had nothing to do with it. You say the station is to attract traffic, and, in 
the .other case·, the lodges are to keep good men-where is the difference? The station is not to attract 
traffic; they would have the station to fit the existing traffic. 

106. Do .you say there are not many places in South Australia where there is only a siding-a road
side station? Plenty. 

107. And where anyone coming must stand shivering in the rain, as there is no station provided? Yes. 
108. Suppose you come there and build a station for them. You want to attract people to travel; 

you build the station, a11d you put that to construction account? Yes. · 
109. On the other hand, you build huts to attract the working men. You want to charge them rent, 

and you raise revenue by that means? Yes; but you could not carry on the line witl10ut having some 
kind of stations. 

llO. Perhaps not to advantage. Suppose you had a man who did not think he was properly housed, 
and who was not happy, it would only be a question of a shilling a day more wages, and you would get 
them, instead of that you put up huts for them ? That is so. 

lll. Then don't you consider-say, if you pay off the cost· of the huts in fifty years at 5 per cent. 
annual charge, that is, for rent, when you pay that off would you not carry that part of the earning, that 
rent, to construction account? No, I don't think I should. 

ll2. D1· . .LWadden.-Then I give ,you up. I will now take you another way. Every man is, of 
course, entitled to his opinion. You were connected with the railways in South Austr\J,lia. Was there ever 
a platelayer's cottage in South Australia not charged to construction account? 'l'here were hundreds. 

113. What was the general practice? To charge to construction. · 
114. I am told by the present incumbent of your office in South Australia that
.Llfr. Jlfille1· objected> 
IIis Honor.-ln cross-examination, Mr. Miller. 
Jlfr . .Llfil/er.-In cross-examination he cannot introduce a fact not in evidence, or that he intends to 

put in evidence, that is, he cannot introduce it as a proved matter. 
··Dr. JWadden.-I cannot shoot my witness into the box as you might do, Mr. Miller, while this 

witness is there. 
His Honor.-In·· cross-examination you· are entitled to say so and so is a fact, as well as going to the 

proof. 
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11:fr . .LWiller.-It is impossible to contradict hearsay testimony, and they could Iiot introduce :a fact that 

was not in evidence, or to be put in evidence. . . 
114A. Dr. Mqdden.-I am instructed that Mr. Smith, Chairman of the Railway Commissioners of 

South Australia, will state th_at in no single instance has any one of these platelayer's cottages in South 
Australia been charged otherwise than to construction account. Will you contradict him·? I will. 

115. Can you tell me of any platelayers' cottages in South Australia that were charged otherwise than· 
to construction account? Yes, yes, long before Mr. Smith came t)lere. I will venture to say that for 
many years the cottages that existed all the way from Adelaide to Kapunda were all charged to revenue .. 

116. Will you tell me the period? Before my time, from 1867, perhaps, to 1874-it was somewhere 
about that time. Then I began to build the cottages on a different principle. The cottages in· those days 
were detached ; now they are in groups. 

117. Will yott tell me the period? I have told you approximately-it was about 1874. 
118. Ever since 1874, then, they have been built and charged to the construction account? I think 

so. I know that in 1R74 there was no special loan account. 
119. Do I understand you. rightly : is a loan account synonymous with a construction account? 

Yes. 
120. During the time you speak of there was no construction account? Oh yes, all the cottages that 

were built since 1874 have been built from a 9onstruction account specially voted for that particular item, 
and in· every estimate that has been furnished for the construction of railways, perhaps from 1877 or 1878, 
it has formed an absolute item of the original estimate. It was the practice between 1874 and 1877 or 
1878, that when a loan bill was passed there would be a line so many thousands of pounde for so many 
cottages; but prior to that date, and prior to the first loan being taken in that way, all these buildings 
were paid for out of revemie. 

121. Prior to 1874 the bulk sum was voted? No. It was done in this way: most of these 
cottages were built by the platelayers themselves. 

122. Then what was done in those times was this : the Government supplied the materials, and the 
platelayers supplied their labour, for their own advantage? Not in all cases ; there were exceptions. . 

123. Was that the case as a general rule? In some instances. , 
124. And it was found convenient to place this to the revenue account? Yes. 

· 125. Taking the other items in dispute, look at No. 2-" Building the covering and chimney stack for 
excliange locomotive shop." That is absolutely new, made of different materials, and built in a different 
place. Do you say ~h~t can in _an:y: sense be treated as a renewal? It is not a repair ; it is not a substitu-
tion. I understand 1t is a substitution. · · 

126. No, it is in a different place_, and is a building not in existence before? Yes, that is right. 
·127. Why is it not construction on your own account? I am told there was an old building-are we 

to suppose that because it chances that a new building was added to an old one, it makes any difference? 
Oh no, that wi11 make no difference ; it will remain a construction charge. · , 

128. If it was pl[J.ced in a different position to cover a different engine, would you 1,ay it was a new 
building-in that sense would it be chargeable to construction? That is -another matter altogether; I 
understand that this was a replacement of something that existed before-that it was to do the work of the 
old machinery. I understand that thei:e was an old engine and boiler working. 

129. A new foundation 'was built, a new engine placed upon it, a new building constructed over 
that, and a new chimney stack, and when that was done the old one was cleared away: what would you 
term that? I should say it is a replacement of the old one. 

130. You think that, notwithstanding the different position, the different character, and the different 
area, it was a mere replacement? It had the same use as the previous one. 'l'here must have been a 
chimney stack. , 

131. Supposing we were valuing the assets of this Company and an arbitrator comes along, and seeing 
the old engine values it at £5 and the new one at £350. Do you think that it is just the same thing, an,i 
that it is merely a i·eplacement? It is an exactly parallel case; you take out the old one and put in a new 
and better one. 

132. Now look at No. 1, Hobart-Erection and fitting· up internally of store in Hobart yard, and 
alteration of original store to form continuation of carpenters' shop, £346 8s. 2d. You say you have seen 
that? Yes; I saw it yesterday. 

132A. Critically? Yes. 
133. Do you treat that as an alteration also? To a great extent the alterations and fittings have been 

mere fittings taken from old stock. 
134. How do you know that? I was told so. 
134A. We have been told by a man who saw it done that the old material was 300 feet of pine shelving 

taken from the old carpenters' shop for the store. If that is so, would you charge that shelving to the 
construction account? Oh, that is too trifling to take into consideration. But my informant was the very 
person who gave that evidence. 

135. Su.pposing that abo11t :JOO feet of shelving, some American lumber, and in addition to that some 
trifle of hardwood that was lying· about the place, and some old packing cases, were used : would you 
consider them to be treated as a charge to the construction account? I would not trouble about such trifles. 

136. If these trifles were put into the building would you open an account for the wood against revent1e 
and charge the rest to construction? 1 can hardly think that can be so. 

137. Re-examined by Mr. Miller.-As to this first item', as a matter of principle, if these packing
boards were used in fitting up the store, and had to be charged to some fund, what would you do? You 
must charge it to revenue if you were bound to make a charge for so small a thing. But I do not know 
that I would trouble about it. 

138. That is, as a matter of convenience? Yes. 
139. As a matter of principle you would charge it to revenue? Yes. 
140. You had an opportunity of exercising your judgment as to the nature and extent of these altera

tions? Yes. 
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141. In your opinion was there a substantial charge to be made to some fund with respect to them? 
Yes, T think so. 

142. · And that would be to revenue ? Yes. 
143. Erection and filling up internally of store in Hobart yard, and alteration of original store to form 

continuation of carpenters' shop : would that form the subject of a substantial charge to revenue? Yes, as 
:far as I can say. I cannot vouch for what the alteration is; I can only tell as to what I was shown. ::r'.::::;r;i 

144. From your experience could you exercise your judgment as to the probability of what -you were 
told ? I do not think I can. 

145. That was simply upon information? Yes. 
146. You adhere to the answer you gave to my learned friend's hypothesis, now I will give you 

hypothesis No. 2-Suppose "the portable engine.originally sup'plied for the workshops being so much worn 
as to require very costly repairs, and; moreover, not being powerful enough to work all the machinery at 
one time, the growing necessities of the railway required the use of a more powerful boiler. This again 
compelled the erection of a building to cover it, and of a chimney-stack to give the draught ; whilo, for the 
sake of economy, the boiler had to be permanently seated. The effect has been that"-

Dr. Madden.-What is this? 
J.1lr. JIIIiller.-lt is an hypothesis; you hav{) stated yours, now I am stating mine. 
Dr. Madden.-l intimated something that I can and will bring against him ; but my learned friend is 

now reading something that someone or other has given him, and which cannot legally, and will not be 
allowed to be put in as evidence. 

H-is Honor.-He is saying, suppose I prove so and so, what would you say then? 
Dr. J."J!Iadden.-Very good. 
147. Mr . .,_Willer (proceeding).-The effect has been that, with twice the power in the engine, the con

sumption of coal _and water is very g~eatly reduced, and 3: large annual saving will be effecte~ with increased 
efficiency for domg the ever-expandmg work. The engme purchased was an old one, and 1t cost less than 
the sum obtained for the engine it replaced. I ask yo,u, then, could you call that a substitution? I think 
so. 

Hi.s Honor.-That is a very leading question. Surely you could put it in a much more simple way. 
jJ1.r. Miller.-We have here the substitution of an engine that is made a present tons. 
Witness.-Both the engine and the boiler. . 
148. J.1lr. J.1'Iille1·.-Suppose that has to do the work ofan old boiler, and the new one requires these 

changes, would you call that substitution? You cannot do without this chimney for the engine and boiler. 
149. Would they, then, form replacements? Yes, I think so. 
150. And go to revenue ? Yes. · 
151. With regard to the rolling stock,notwithstanding my learned friend's cross-examination do you 

still adhere to the answer originally given by you as to what portion should be charged to revenue? Yes. 
152. To get it in one; or to charge it over several years would be a mere matter of convenience? Yes .. 
153. It would not affect the principle? No. It is done by the London and N orth-W cstcrn Railway 

Company repeatedly. · 
154. The purchases of that sort would have to be made at a distance? Yes; in advance-in 

· anticipation. 
155. Would you require to keep these engines in stock to meet possible contingencies? Yes. · Sup

posing you equip a line with a certain number of engines ; in a year or so some of them get disabled ; but 
you cannot do without the same number; ·yon anticipate and make provision for those to be laid up. 

lp6. Would you not have to take the risk of casualties? Yes, of accidents. 
157. Do you say, then, that the provision of this additional stock would be part of the annual main 

tenance and working of the line ? I think so. 
158. As exercised by a prudent manao-er? Yes. 
159. Talking of the cost of the gat~eepers' huts, my learned friend gave you an hypothesis that the 

men might lie under a hedge or a gum-tree, and another shilling or two would induce them to face these 
inconveniences; but supposing these men had wives, and it was not possible to get them without these huts; 
supposing, as a fact, that while you only gave the men wages their wives kept the irates, then, considering 
the annual cost and the annual safety, would they be an absolute necessity? Yes. -

160. And a matter of economy? Yes. 
161. Re-e:camined by Dr. J."JIIadden.- Upon this point, "the alteration of original store to form con

tinuation of carpenters' shop," have you any idea as to what the original condition of that building was? 
I could say what the building was ; I could not tell you what the internal fittings were. 

162. I am told it is about the size of this room (the Court)? Yes. 
163. Cut into three-a door between each room ? Yes. 
164. As soon as they built-the new building they took the stores from the centre compartment of the 

old building- and put them into the new one : what alteration did they mp.kc-did they simply place these 
at the disposal of,the carpenter? I am not quite sure whether any alteration was made. 

165. In the Acts and Proceedings of the Parliament of South Australia I find under the general head 
of works of construction a return sent in by you, in which appears "Verandah to cottage No. 3 "-this was 
charged to the construction account in your own time? I never swore anything to the contrary, 

166. And again, there were otlier works, such as alterations to suit Victorian stock-they wanted to 
keep them away by themselves; then there were additions to new cottages-all charged to constrnction. 
account ? Yes. 

167. Since 1874? Yes. 
167.A. As I understand you·, then this was in your own time and your own act ? Yes, and prior to that 

time my o_wn act also. . 
168. Was·not the real history of the change in the system of accounts the business of the Government 

who compelled you to keep real accounts : was not the system of accounts insisted upon by the GG>vern
ment? No, by me. 



169. And in accordance with the system in England and other railway countries? Yes. 
• .170. His Honor.-You are possibly acquainted with the system ill England and throughout the 
United Kingdom, where the law is that certain accounts shall be furnished to the BoiJ.rd of Trade yearly: 
have you ever seen an Act of Parliament and the schedule, and in that schedule only new rolling stock 
placed in the capital account? Yes. 

171. And therefore throughout the U :nited Kin.gdom new rolling stock is charged against capital? 
Yes, if it has n:wney. . · . · 

172. If a company hai;i no capital I presume it will take money from any source where it can get it? 
Yes. I can cite a case wh.ere a flourjshing company have taken their surplus to buy new stock. 

Mr. Millm· said it was a bad usage, and would not be applicable to this colony. · . 
JVitne.~s.-There was nothing to prevent a company in England fro!Il increasing its stock in that way. 

They could not. pay dividends out of capital, and instead of paying dividends from the profits they were 
distributed in the purchase of n,ew _stock, . 

173. Hi.s Honor.-A company has to do repairs, and as traffic increase's. with more .rolling stock I 
presume repairs inr.rease; !Ilore tools are required to make these repairs; more men would be required to 
use these tools ; more bench room would be necessary, and extra covering 'fOul~ ·be required, . because the 
men could not be put to work in the open : if in order to carry out these repairs a new building is. 
erected., would you put that down to capital ? Yes. . . . · 
· 174. In this case you have a building about the size of this Court. At one end there is a smithy, in 
the centre a store, and at the other end there is a carpen.ters' shop. 'I;'hat carpenter's shop requires enlarging· 
for the purposes I have. mentioµerl to m.eet increas~ng exigencies caused by iI).creasing traffic. Suppose 
instead of enlarging that carpen.ters' shop it is thought better to utilise the store, and put up a new store 1' 
In that view it would come out of revenue. 

PRICE WILLIAMS, Civil E1'1f}ineer, called in and examined by 1llr. FooKs. 
1. What is your name? Price Williams. 
2. What are you? I am a Cfril Engineer. . 
3. Have you also had experience as a mechanical e;ngineer? I have. I have served my appren;;ice-

ship and workerl as a locomotive engineer. 
4. Have you practised as a consulting engineer? Yes. 
5. And as consulting engineer you have had to do with questions of construction, working, and 

· maintenance of railways ? Yes. · . 
6. You have had exp,erience with the wear and tear and deterioration of railways and everything, 

connected with the rolling stock? Yes, I have made this a special study. . . . 
7. Where did you gain your experience in these capacities? With· regard to the permanent way, I 

was resident engineer of the Great Northern Railway, assistant engineer on the Lancaster and Qarlisle· 
· Railway, and also on the Taffe Vale Railway, where I was the assistant of'the'general·nianager. 

8. You are. well aware of the necessities and the expenses that are from time to time required for what 
is called maintaining, repairing, aud renewing a railway? Yes. . . · 

· 9. And I suppose you cannot maintain and keep· in repair a railway for many year1;1 without some 
works of construction? " Construction" has, of course, two meanings. There is construction as regards. 
the primary constructiori of a line, and construction as regards its equipment after it is open for traffic
that is, progressive construction to meet the requirements of growing traffic. There is a· distinction between 
the two words. · · · · . . 

10. Have you had··experience, as Manager, in the system of railway·accounts? ·Not as Manager, 
but it happens, as all my professional brethren know, that I have made the subje9t of railway statistics; a 
special. study, and in addition to that I am al). accountan.t in every sense of the word. I am familiar with 
the mode of :k:eepin$ railway accounts of every kind in the old country, and I have studied very carefully 
the accounts of this Company. · . . 

11. You are acquainted· with railway management generally ? Yes. 
12. Have you-had experience out of England in regard to milways? Yes, in Irelan.d, for instance, I 

had considerable .experience, and by visiting New Zealand, where they have the same gauge as they b.ave 
here. · 
, 13. Can yon tell me, with regard to replacements and improvements, when they are made in substitution 

· for something that existed before, whether you would put them ·down to "progressive construction·" or not? 
~ certainly would put them down . to progressive construction. Of course, as one witness has already. 
stated, the practice varies, and there is no rule at all ; some Companies put down eve.rything to capita 
'For instance, the London and ]~forth-Western Railway Company-the premier railway in England-they 
draw the line at extensions. I can show that they distinctly draw the .line' as regards any e~tensio-ns or 
additions to rolling stock in the ordinary sense that would not be charged to capital. It would be charged 
to capital in regard to new rolling stock for the p'urpose of making traffic, or for the development of a 
particular traffic. The traffic is not growing as rapidly in the old country, I am sorry to say, as it is on this. 
particular railway. It is increasing here at the rate_ of 4 per cent., and I should be glad to se.e additional 
stock. · 

D1;. Madden.-This seems rather in the.form of a lecture than evidence. 
Mr. Foo/1s.-That is going rather from the question ; give us concise answe~·~ .. 
Witness.-A.Il additional rolling stock is provided. from revenue. . 
14. As to the general rule ? 'l'here is none. The practice differs on different lines. . 
15. Now, from your experience do you know any Rail way Company in England-you, of cours.e, know 

the contract and the questions at issue in this case, and you know the Railway Act and the Main Line 
·Railway Amendment Act-have you ever known in your experience any Act of P:i,rliaµ-ient u12.der 
which any Railway Company had put upon it the obligation to construct, maintain, and work a railwav il'!-
England ? No, I am not aware of a single instance. • 
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16. No obligation to work-they are presumea. to work, of course ? They are, but not compelled. 
17. His Honor.-Did you never know of any agreement to construct, maintain, and work a railway? 

ll'itness.---:-N o. Under the Maintenance Clauses of the Act of Parliament the Company would have 
to do certain things; they are.bound, in fact, to make a deposit when they go to make a new line. 

18. J.1fr. Foolis continues examinat-ion.-Do you know of any Railway Company in England where 
the subscribers or shareholders are under the obligation to construct, maintain, and work the line and keep 
it at all times supplied with rolling stock ? No, I do not; the Companies are bound to construct but not to 
w~. , 

19. Where do you find that they are bound to construct ? They are bound to construct. 
D1·. J.Wadden.-Why this i~ like a speech day at a school. 
Hi.~ Honor.-'l'he witness-has already said he knows ofno case where tl1e Company was compelled 

to work the line. . 
Witness.-There is no power to compel them to work and maintain, and for all time. 

J.ltf1·. Foolu; continues examination.-You know that under the Lands Clauses Consolidation Act under 
which these companies are all incorporated, there are two branches-construction of the lirie and powers of 
maintenance. The Act requires-

D1·. lltfadden.-I object. This is a proposit:on as to ·what would happen under the Lands Clauses 
Consolidation Act in England, and is certainly not evidence. In no particular can it be relevant to the 
issue, and, if not relevant, it can't be evidence. 

J.ltfr .. Foolis.-If I understand the Act of Parliament here is very nearly the same as in England, at 
all events you have a knowledge of the Act to which I refer-I am now speaking to a gentleman who is as 
conversant with railway management-as any one in England, and I ask his experience. These are leading 
features in the case, and I ask is he aware of them'! 

His Honm·.-We are all assumed to know tlie law, although ,ve do not always know it. You ask 
this question as a leading feature of the case, but you can refer to those Acts without giving evidence of 
.them. 

J.l:b-. Foohs.-I wanted to know ifhe had a kz:owledge of them. 
His Hon01·.-He says he has, and no doubt he has as much knowledg-e as most of us. 
20. J.ltfr. Foolis continues examination.-Have you known an instance of any Company formed to 

constrnct a railway having a subsidy or guarantee of interest on the capital expended in the working? I 
have never I.mown a parallel case to this at all. 

21. Have you known of any instance of a Company put under the obligation of maintaining and 
·working a railway, the other parties to the agreement being participators in the profits of the undertaking? 
No, I know of no parallel case. . 

22. Then you are aware of the contract in this case, and you believe that it is sui genm-is, and not 
-covererl by any experience you have? Yes. · 

23. You have been in Court while the case was going on ? Yes. 
24. There are certain items of expenditure objected to as not being management or working expenses. 

I will not bother you about working capital. There seems to have been a little confusion in regard to the 
words construction and capital. J want to guard against that, and show what the meaning of the term 
capital is, and what may be employed in construction in its ordinary sense, or in maintenance. I want you 
to tell us which of these items, in your experience, should, properly speaking, go to repairs and maintenance, 
and what to constrnction. ~aintenance, of comse, would include some construction. Take time to 
consider. I don't know if you have the papers. [Witness : Yes, I have got them.] 'fake the first thing
Hobart, erection and fitting· up internally of store in Hobart yard, and alteration of original store and 
-carpenters' shop-must not every railway, properly equipped, to be in good and efficient working condition,_ 
have a store? N eces5arily so. 

25. For the protection of goods and so forth? Necessarily so. 
26. And a carpenters' shop, with a supply of working tools? Yes. 
27. All parts must be perfect, and the line supplied with tools and necessary appliances for effecting 

repairs or any works connected with the construction arid working of the railway? Certainly. 
28. It is usual and necessary that these should exist? Yes, on every well-equipped railway. 
29. Now then, suppose they existe~, they ,rnuld from time to time be altered and adapted to any 

altered conditions of the rail way? Yes ; difference of construction in any particular might render· new 
.appliances necessary. The alteration in the size of a d!·iving·-wheel, for instance, might necessitate the 
purchase of a new machine. . . 

30. Then, if a general alteration of the circumstances of the railway was made, you might want all new 
tools and appliances? Necessarily so. · . 

30A. 'l'ake the building of this store : what is it for ?-is it not to protect the stores ; and the fittings, 
is that not to have them so that they can be conveniently arranged and classified? That is the main object. 

31. If such a store was insufficient for its purpose, or not adapted to the wants of the railway from its 
position, you would put it elsewhere on a more conrenient site, or build a new one? That is so; it would 
be done on all well conducted railways. 

32. Now, would you put the cost of that down to maintenance and repairs, or to continuous construc
tion-I mean to progressive construction or to original construction? If it was a necessary expenditure it 
would be charged ·to maintenance and working, that is, if necessary, to the prnper working of the under-
taking. · . 

33. It is an old store to form a carpenters' shop. You have seen the .shop? Yes, I have seen it; and 
I consider the replacement was judicious, economical, and necessary. 

34. Is there any useless work or extravagant work shown in the shop as you saw it? None. I should 
have liked to have seen a little more. 

35. There is nothing ornamental about it? Nothing. 
36. Only that which is absolutely necessary to the maintenance and working of the railway? Nothing 

but what was essentially necessary. 



51 

36A. Now take the next item~Building the covering arid chimney stack for exchange locomotive 
ahop, engine, and Cornish boiler, and preparing site for removal of brass fumace : €an you tell the jury 
and His Honor what is the average life ofan en()'ine? You can tell the length of life of an engine and 
boiler in all particulars? T can. " 

37. You can tell the cost of renewing the various parts of engines ?-some parts, of course, wear out 
much more rapidly than others? Yes, they do. • . 

38. Then taking all that into consideration, from your experience what is the average life of an engine? 
Do you speak of a· stationary engine ? . 

39. Yes, what is the life of that? I can't tell off-hand. That engine might have a very small life . 
T have not seen the engine which was removed. I ·have not seen it, but no doubt it would not have been 
removed until its life-time was nearly speu t. . 

Dr. 111 adden.-What does that matter? The old engine is paid for-they have been allowed for it. 
40 . . Mr. Foolts (to witness.)-What is the life ofan engine? 
Hi.~ Ho11or.-The life of a fixed engine would vary, the life of a locomotive engine would also vary. 
.J1fr. Foohs.-He can tell from his experience what the averag·e life of these engines are. . 
His Honor.-He has had no experience of these engines. 
Mr. Foohs. -No, but of engines generally. 
His Honor.-Oh, all over the world ; but we want the lite of these particular engines. 
41. Mr. Foohs.-I will not press it-eve'ry one knows that they must wear· out. I will assume that 

they do wear out. (To witness.)-N ow, is it not good economy to have such an engine housed and c.overed 
in? It is necessary. I gather from the state of the works that it was necessary to cover the engine in. 
It was necessary that they should have a better engine properly housed. The old engine only had an iron 
chimney; the new one now has a brick stack, and I consider, in my j,udgment, as a mechanical engineer, 
this work was proper and necessary in point of carrying on the existing and growing traffic. Under tliese 
circumstaces it should be paid for out of revenue. -

42. Preparing site for removal of brass furnace. This chimney sta~k was necessary for that furnace?· 
It was necessary to carry away the smoke which formerly went through the old store, and it served for the 
brass furnace besi_des. It was a necessity. 

43. Was the brass furnace a necessity! Yes, I am glad to see they are able to do their own work. 
44. I suppose the shop generally is necessary for the repair of rolling stock and other things, where 

work is wanted constructed of brass and iron. Every well-conducted railway should have these things? 
Yes, and 1 should have been glad to have seen much larger works. . · 

45. It was·a necessity? It was. In my opinion it is necessary for efficiency and economy in the· 
management of the railway. 

45A. Did you see the porch in front of the station to keep vehicles from the front door? Yes. It is. 
merely a cast iron frame or covering to protect passengers from the weather. 

46. Don't you think that in giving proper station accommodation it is a very desirable part of station 
accommodation that passengers should be protected from the inclemency of the weather? It is usual in 
our c.:ountry. 

47. If you found something of the kind was wanted, it would be added to the station as required?_ Yes. 
41:l. W oulcl you put such an item down to maintenance and working, to construction, or how would you 

charge it? I should put it to maintenance. We never put anything to capital on the Great Northern 
:B,ailway under £100. 

49. As a result of your experience, do you consider this porch a necessary thing for the proper station 
accommodation of passengers ? I do. 

50. I will now go the gatekeepers' lodges. I suppose, or do you consider, that the gatekeepers are 
necessary to open and shut gates at the different points along the .rail way? Well, when the line was 
originally constructed, and when it had only two trains a day, it might not have been so necessary for the 
safety of passengers; but when, as is now the fact, the trains are increased to twenty-two trains a clay, I 
consider the gatekeepers a necessity to the line, for safety in working. No doubt it is essential. 

51. 1 t would be a matter of growth. As the number of trains increased the necessity for gatekeepers 
would arise, and the necessity had also arisen for houses for the gatekeepers ? Yes, I consider them all 
necessary. · -

52. Then, after original construction had been ended, would you put the cost of those houses down to, 
continuous const1:uction or to maintenance and working? I should put it down to progressive construction,. 
consequent on the growth of traffic. 

53. From economy and convenience? Yes, from economy and convenience. 
53A. You have not gone over the line? I have not. 
54. Would it make any differenc.:e ·in your mind if, when the Company took over this line from the 

contractors, some of these huts were on it, as to whether they belonged to construction or not? Not a bit .. 
55. Suppose they were the huts built by the contractors that had been taken over, they would be the 

Company's property? Quite so. , 
56. They would be the Company's property-whether they were new or to replace the huts built by the 

contractors-it would not make a difference in the account? Not the slightest. 
57. You have been conversant with the management of railways and the construction of Railway 

Acts ; you have had to do with them ; you know the clifferenc(') between capital and revenue; you know 
what a profit and loss account is ; and you know the items that come generally under the heads of traffic· 
revenue, of construction account, and under the heads of maintenance and working? Yes. 

58. Now, in your mind, and according to your experience, how would you bring these items to the 
account ultimately, so that they might be properly shown in the accounts. They might first go to 
maintenance and working, and then they might afterwards go to revenue or capital? 

Dr. Jlfadden.-That would not be evidence. The question was, how would they be put amongst 
railway men. 

M1·. Foolts.~That is. what I say. According to your experience as a railway maJ!, how would they be 
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placed in the accounts ultimately ? Certainly to revenue., as a necessary expenditure. They must, of 
course, go to an interim account,. one against the other, but they would have to keep up all the 
headings of that account till the tim~ comes for arriving at profit and loss. · · 

59. His Honm·.-Do you refer to the lodges when you say they would be charged ultimately to 
revenue? Yee, the lodges. 

60. JI.fr. Foohs.-As a general practice, I ask your experience as between capital and revenue. You 
,say the whole would go to revenue ? Yes. 

61. The wl1ole of them ?-if you have any hesitation about it, please say so. Suppose they had to be 
divided? I make no distinction in this case as to one part being cha·rged to capital, another to revenue. 
All ofit is necessary expenditure, and necessarily should. be charged to revenue. I shouid be glad of a 
list of the items referred to. · 

62. Mr. Foolts.-You have it. Of course you know as to the cost of managing such an undertaking
Directors' _salaries, and so on. Now, there is an item objected to, Trustees' remuneration, voted at general 
meeting, £472 10s. I don't know what these Trustees are for, but no doubt some purpose connecttd with 
the railway. · 

Dr. Madden.-! must object to this. 
63. Mr. Foolls.-I assume that the Trustees are necessary to the management of the undertaking. 

Is it a revenue charge, or how would you put it? It is obviously a part of the general charg~s. It would 
go to the working expenses'of the railway. · 

64. Cross-exam.ine<l b.1/ D1·. JIIIadden.-1 believe, Mr. Williams- My name is not Williams, Sir. 
64½. Oh ! Mr. Price-Williams-I beg your pardon. I believe you are known as a theorist among 

theorists on railway matters in England? I never heard the te1m as having been applied to me. Were it 
,so I should have known of it most likely. . 

65. Well, I have· heard it of you. You have now come to the southern hemisphere to make 
acquaintance with us and enlighten our darkness, and you have come in the train of our friend, Mr. 
Foo~~? I came with him in a steamer. I don't know whether you would call that a train. 

66. You came as a witness, specially imported, l believe? No. I appeal to His Honor as to whether 
I said anything about being specially important. I trust I shall be addressed as a gentleman here. 

Dr. Madden.-Don't be offended, but consider, you know. I .want to know all about you, because I 
am going to tell the jury about it, and I want it in evidence. 

J.l:b-. Miller asked Dr. Madden to be more deliberate with the witness, as he could not follow him so 
,quickly. 

· 67. Dr. Madden.-Well, now, :M:r. Price-Williams, I believe that you left England for the purpose of 
·being a witness in this case ? I did. 

68. Sent here by the Company, with your friend", Mr. Fooks, as a representative railway man? I 
was. 

69. Were you connected with any railway system in England, or are you engaged in the management 
of' any one railway in England at the present time? Yes, I am now a consulting railway engineer of many 
_years' standing. 

70. You said you were Manager of the Taff Valley Railway Company? I said nothing of the kind. 
7L Well, then, what did you i;ay? I said I was assistant on that railway, and had been engaged in 

the manao-er's office. · 
72. -Can you tell us what you really did do? I was an assistant engineer to the geneml manage!'. 

. 73. How long ago--what year of gI"ace was that in? About 1854. 
74. And since then you have never been in connection with the administration of any railway? 

Intimately connected. 
75. I mean the working administration? As consulting engineer on a railway. 
76. Well, in England, where, I believe, work and responsibility is divided into many subdivisions, I 

,mderstand you were known as a promoters' engineer? I don't understand the meaning of the term. 
77. In England have they not a term "promoters' engineer," with a signification well defined amonrrst 

railway people? No. 
0 

78. Now, are not you engaged in promoting companies ? Not excepting as consulting engineer. 
79. Have you not been largely engaged in floating companies ? No ; I am an engineer, and have 

nothing to do with floating companies, excepting as such. 
80. Well, you are an engineer of those who float companies? Yes, I act for those who float 

•Companies. 
81. Are you now personaHy connected with the· administration of railways? I have told yon not 

·since 1861. 
82. ·As I understand you, every one of the claims which a!'e made in this account should go ultimately 

to revenue account? I consider so. . · 
83. In that respect, you are conscious and aware that you differ from all the witnesses who have been 

.called on your side? I am aware of it to a certain extent. 
83A. Now, in addition to coming out as a witness, have you held any office undm· this Company? 

No, not in the least. 
84. You are a shareholder? No ; fortunately I can say I am not. 
85. Well, that may be a matter for congratulation. Now I understand the. reason· you think all those 

_ items should be charged to revenue is that you have a new subdivision of accounts. You have original 
construction and progressive construction? That is not a new idea, nor is it one of my own ; it is shared 
by others. 

86. It is shared by others. Well, it would not be much of an idea if you could get no one else to 
share it: Then you would carry these gatekeepers' huts and shops and everything to progressive construc
tion account? Yes, to continued construction account. 

87. I say you would carry them all to progressive construction account? Yes. 
88. To construction account? I have already told you. I appeal to the Judge. 
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His Honor.-The question is a fair one, and requ_ires an answer; take your deliberate time to each 
answer. 

89. Dr. Madden.-N ow let us make a fresh start, and forget the past. I think you said you had some 
views which you share with others regarding the difference between construction and progressive con
struction. These items, such as gatekeepers' lodges, alterations to stores, &c., you would charge to 

· progressive construction account? I would charge them to working expenses-to ordinary expenditure. 
90. Am I right in presuming to believe that you said you would charge them to progressive construc

tion account? Yes. 
91. Then you would charge them to a construction account of some kind? I consider the whole oi 

these charges are properly maintenance ; maintenance and construction have, in that sense, one meaning. 
92. Do I understand you to say and to swear _that? Excuse me ; I am not accustomed to be treated 

in this Old Bailey fashion and reminded that I have been sworn. 
His Honor.-Oh, don't take offence: take it quietly. 
93. Dr. Madden.-N ow, Mr. Price Williams, let us be friends, and make another fresh start. As a· 

matter of fact ( and I assure you I did not for a moment assume that you would not, according to your 
lights, tell the truth, at least for the present, any way )-as a matter of fact, was I right in coming to the 
conclusion that you draw a distinction between construction and maintenance in its ordinary sense, and 
progressive construction and maintenance, or do you say maintenance and construction is the same thing? 

Jlllr. Miller.-W e are cumbering the ground with very fine distinctions. 
TVitness.-That is not an apposite explanation of the distinction. To my mind, as an engineer having 

large experience, there is really no distinction, when a line is started, between maintenance and renewals or 
progressive construction. 

94. '1.'hen you will father that idea which you say you share with some others? · I can only tell you. 
that the Institute to which I belong were good enough to give me their gold medal for calling attention to 
that very thing, and proving it. 

95. I am glad to hear that. This also you consider an important thing-a grand consideration in the 
management of the railways of the future, that the rotation of the earth on its own axis should be pro
vided for. Have you not asserted that? If any one has told you that, Sir, Im has perpetrated a practical 
joke upon you that you- should resent. 

96. Oh, then you did not say that? I am really sorry for you, Sir. I think they have been taking a 
rise out. of you. 

97. Dr. Madden.-! am glad you are sorry for me, although I regret that during your visit to this· 
happy land I should have said anything which might be productive of sorrow to yourself. 

Witness.-Oh, I take all that as a joke. 
98. Dr. Madden.-Then you differ altogether on this subject from these other gentlemen who have 

been called on your side ? No, there is not much difference. It has been shown that all agree to charge 
these items either to capital or revenue. There is no law for it. The practice varies in England, and I 
presume it does out here, but pral!tically there is no difference. 

99. You said you did not know of any Company which had· contracted to constuuct, maintain, and 
work a railway under a guarantee of interest from other persons? Yes. No Company who were com
pelled to mnintain and work the railway not for thirty years, but in perpetuity. 

100. Then you know of no instance at all? No. I may mention that I had to investigate the 
cirr.umstances of all the railways in Ireland, with a view to their purchase, and in the whole of the Irish 
railways I never met a single instance. . 

101. Dr. Jl/ladden.-W ell, Ireland is a bad place to go at the present time for instances of any kind. 
And in England do you know of any lines belonging to private companies, working with similar features 
to this Main Line, that is working under guaranteed interest? That is very common, it is a different 
thing. I know of instances of that kind, but they do not apply. 

102. Do you know of any direct instances? Yes, I could point out to you branches on the Great 
Northern Line that JVere guaranteed interest for years. They have branches constructed in that way, but 
not working under a contract that they shall be maintained. 

103. Re-exarnined b,1J Jlfr Fooks.-l desire to ask you a question about the rolling stock. You are 
aware of the conditions affecting the wear and tear of rolling stock? There comes to be a period when 
it is considered economical to dispense with the old, and buy new. 

D1· .. Madden.-Surely that does not arise out of my cross-examination. The only rolling stock I 
mentioned was the rotation of the earth on its axis. 

His Honor.-The question may be put by permission. 
JWr. Foo/is continues examination.-There comes to. be a time when under proper economical 

management, when the rolling stock, engines, trucks, and carriages, instead of being repaired, are 
consigned to the scrap heap, and they get new ones instead? Yes. ·May I explain. Each class of rolling 
stock has its life values. Our arrangement is the same as ordinary life valnes. If you run an engine to 
death, or to extremity, its life value is reduced to half the time, and if the management is tempted to 
distress an engine, or run it beyond a certain number of miles, it is more liable_ to fracture or damage some 
of its parts-the iron becomes crystallised. It is quite an axiom in England that the working parts of an 
engine are worn out in the short period often years-I mean that the life ofan engine is ten years. I am 
bound to say that I am very sorry to see that Mr. Grant-who has done all that he can to carry on the 
Railway efficiently and economfoally-his engines are simply overtaxed. 

His Honor.-Now I think we are going beyond the limits of evidence. 
104. Jl/lr. Foolts.-I was going to evidence respecting engines. An engine is only calculated to run 

a certain number of miles' continuous running? Witness. -Yes, you distress and abuse your engine if yoµ 
do more. , 

105. What effect has it on the structure of the iron? It is to render it excessively brittle, and to 
enhance the cost of its upholding and renewal, and it is dangerous to the life. of the engine. Our experience 
is that an engine shonld be from a third to a half of the 365 days of the year at rest. If you exceed that 
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yon do an injury to it, and of course to your own cost, and you largely exceed the normal cost for engines 
and rolling stock. · 

106. Have you seen the rolling stock of this line? I have seen some ofit, and I am surprised that 
out of the bare stock of fourteen engines two only are in hospital. There should be from a third to a half. 
at least in hospital. Every locomotive man will tell you that you should have at least from a third to a 
half under various classes of repair'. · 

107. It is because of the general exigencies of the traffic that they are worked to death ? I presume 
so. Another feature is that you should increase the calibre of your engines. In the first year of working 
you had ten-inch cylinders, you have increased now to fourteen inches. It means extra cost, but it means 
increased efficiency. 

108. Have they got as many engines as they want now? They have not got half enough. The 
measure of the necessity of engines is the retum of the number of train miles of the engines. We know 
as an accepted fact that with a certain train mileage you want so many engines . 

. 109. Then, they are not over provided with rolling stock? They are very much under provided, both 
with engines and carriages. 

The Court adjourned until 2·30 o'r.lock. -

AFTERNOON SITTING. 

11-fr. Foolts.-The examination of the next witness, Mr. Grant, will, as far as I can see, conclude our 
witnesses, and our case. If anything transpires we may call other witnesses, but that depends upon the 
other side. There is another thing I desire to mention, und that is that I can conceive, I was going to say, 
disappointment that I am leading in this case, and taken the wind out of my learned junior's sails. I 
desire that Your Honor may allow two counsel to address the Court; if "it can be done ; and I desire this 
all the more because there has been a little dispute. 

· His Honor.-! have never heard of such a thing being done. 
Dr. 1l1adden.-The Common Law Procedure Act forbids it. 
M1·. Foolls.-I do not contemplate this being done, but it may be when it comes to reply that I shall 

desire it. I have been led to suppose that an exception would be probably made in this case, and that 
Your Honor would accede to it. · 
· Mr. lriiller.-I wish Your Honor to understand that I am no party in any way to that application. 

CHARLES HENRY GRANT, Civil Engineer, called in and examined. 
1. By Mr FoollS.-You are by profession a Civil Engineer? I am. 
2. You also hold the position, as I understand, of ~anager of this railwrry undertaking? I do. 
3. You have held it for several years? Yes, for many years. 
4. Will you tell us what experience you had in England before you came here with reference to 

railway management and railway construction? I was Consultino- Engineer for many years in the office of 
Robert Stephenson. I have constructed railways in America, and came to Tasmania under the appoint-
ment of the Directors. · . 

5. I understand yon came over here while the railway was in course of construction, or before it was 
constructed by Clark, Punchard, and Reeve, under the conditions of the contract between them and the 
Company ? Yes ; I came here to represent the Company to see that the conditions of the contract were 
fulfilled. 

5. It was your business lo see that .what they contracted to do was done: can you tell me the sum of 
money expended in construction? Upwards of £700,000 was certified to by the Colonial Auditor. 

7. But do you know what sum of money was expended in the construction of the railway? I know 
I came out to carry out a contract involving an expenditure of over £1,050,000. I don't know how the 
accounts were adjusted. 

8. I want yoU: to speak from your own knowledge? The sum of £100,000 was raised after the 
completion of the line, and expended on the undertaking. 

8.A. In construction? Yes, in construction, and various other matters ; but I did not have the adjust
ment of the accounts. 

9. Of course you have a knowledge of the Tasmanian Main Line Railway.Act, and all the amending 
Acts, and also of what is called the Disputes Settlement Act? Yes. 

10. And you are familiar with the Act that was passed to give effect to the opinion of Sir J olm 
Holkar, Mr. Judah Phillip Benjamin, and Mr. Cyril Dodd? Yes. 

11. Did you furnish to tlie Government quarterly abstracts of receipts and expenditure, quarter by 
quarter, so far as they could be made up in this colony? I did. 

12. And I believe you continue to do so n p to the present time? Yes. 
13. Has there been any objection raised up to the present time as to the form of these accounts, and as 

to the mode in which they have been rendered? None whatever. 
14. Prior to the Disputes Settlement Act had any question been raised as to any items of expenditure 

contained in these accounts as being wrongly included? I don't remember a single item. 
15. Was any objection raised on behalf of the Government a year after the lJisputes Settlement Act? 

No; no o~jection has ever been raised to the items up to this present time. · 
16. Was there any objection made till the year 1883? None whatever till 1884. 
17. I think that when these objections were made it led to some correspondence with the Colonial 

Auditor? Yes. 
18. Were these accounts checked and audited on behalf of the Government ? Regularly so. 
19. Did you· offer all facilities for doing so ? Yes. 
20. You gave them access Lo the accounts, and all the information they required? Yes. 
His Honor.-There is no question as to this. · 
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21. J.11.1'. Foohs.-As we have got a number of items objected to, we will at once come to the nature
of these items-you know what they are? Yes. 

22. Are any of these items expenditure other than that for working and maintaining the railway in 
good and efficient repair and working condition, and so as to afford sufficient accommodation and due 
facilities for the passenger and goods traffic? The expenditure on all those items was absolutely essential 
to the working of the line. 

23. I suppose the store was originally provided, and that you could not do without it? 
Dr . .il:fadden.-My learned friend is putting the question in a leading form, and witness is merely 

saying yea or nay. 
.11:f.r. Fooks.-! suppose there wa~ a store originally provided? 
His Honor.-That is what Dr. Madden objected to. 
24. Mr. Jiooks. - Was there an original store? Yes, a small store. 
25. There was a new galvanised iron store built 7 Yes. 
26. Was that new store necessary? Yes, we could not do without it . 
27. Was it necessary to have a carpenters' shop and workshops? Yes, it was essential to the conduct 

of the undertaking. 
28. Is it necessary to have an engine for moving the apparatus and machinery which you have in 

these workshops ? Yes. 
29. I suppose it is necessary for the efficient working of the undertaking that they should have a 

proper covering ? Yes. . 
His Honor.-You are supposing everything. 
Dr. Madden . ._! only ask that the questions be put in a proper form. 
Mr. Fooks.-! have in my experience put a great many questions like that. 
His Honor.--Then it vras very irregular. 
30. Mr. Fooks.-Is it necessary that this engine should have a proper house? 
His Honor.-That is a leading question; and you must put your questions so as not to be leading 

questions. · 
Dr. Madden.-My learned friend puts the questions in a leading form, and witness says "yes," 

"yes," "yes." We do not get any originality from the witness. 
31. Mr. Fooks.-! ask him is it required 7-is it necessary? We will get his originality by-and-by. 

(To Witness. )-Was any saving effected by having this engine, antl by having it covered in the way it has 
been done ? Undoubtedly ; the arrangements were such as to induce great economy in fuel, and to give 
us additional powe_r. Our first engine had been run to death; and we could not carry on our work without 
getting another eugine. . 
. 32. What became of the old engine? It was sold, and the amount carried to the credit of the 

· undertakiug. . 
33. What was the sum obtained for that new eugine? The new engine was purchased for £150; 

the old engine was sold for £210. 
34. Could you have a. new building put up without there being some new work in it-the work 

itself must be new, although it may be working maintenance or repairs. In this case labour was uew, but 
the materials were second-hand? Yes. · 

I can quite un"derstand that anything in the shape of maintenance or repairs-
Dr. Madden.-My learned friend extemporises the witness into a jury sometimes. 
Mr. Foolls.-I am conveying to the witness exactly what I mean. 
His 1lonor.-But your questions must not be statements. 
Mr. Foohs.-I do uot make auy statement. 
His Honor.-! beg your pardon, you are making statements, and he is saying yes or no. 
35. Mr . .Foohs.-As I understand you, yon get greater efficiency.in working powers? Yes. 
36. Assuming that this was partly new work, can you apportion the new work that did not exist 

before, and that which was a simple substitution of something old. I will say part of the homogenous 
whole? I cannot apportion it. 

37. Putting up porch in front of station to keep vehicles from front door. Why was that done? 
Because of the very great danger that ensued as traffic grew, from vehicles driving up too close to the door, 
and they usually do so very wildly. I then found it necessary for public safety that fresh arrangements 
should be made, and had the porch erected.accordingly. , 

38. Gatekeepers' lodges-erection of 15 lodges, for which a _rental of 3s. and 4s. per week each, 
according to size, is charged. When this line was taken over were there any huts oi· lodges in existence? 
A great many. 

39. I think you put up some new ones, and some in substitution for or addition to other huts'! Yes, 
Jut mostly in substitution for others. 

40. Can you apportion that expenditure? To my own knowledge about £600 may be taken for works 
of substitution, and the balance for new works. 

41. With regard to the store, that was not in existence before, a certain amount must be charged to 
maintenance because it was a renewal : can you tell me what part that is? About £40. 

42. His Honor.-That £40 was for new work. 
Witness.-It was in substitution. It gave us somethiug that we already possessed. 
His Hono1'.-And goes to revenue? Yes. · · . 
And the other goes to building? Yes. 
43. By Mr. Fooks.-Was the new rolling stock that has been objected to absolutely necessary for the 

purposes of the line? Yes, absolutely necessary. · 
44. Is there anything in these items which is outside the powers of the Company "to from time to 

time alter, repair, or discontinue the works of the railway or any of them, and substitute others in their 
stead," as given in Section 7 of 33 Viet. No. l ? No, certainly not. 

45. Give the reason why? The rolling stock question seems to have been somewhat misunderstood-
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Rolling stock is very fluctuating, and to estimate that any particular amount of stock belongs to con-. 
struction or to maintenance must necessarily be wrong. Perhaps it would be information to the Court if 
I read the account sent in to the Government as to rolling stock. 

Dr. Madden.-Any letter that was sent shall be at your disposal at once ; but I object to the witness 
reading it now. . 

Mr. Fooks.-! cannot help the witness out of this. 
Hi.s Honor.-Only give him time to refresh his memory from that paper, but he cannot put it in and 

say what he gave to the Government. 
Witness (proceedinO".)-In 1882 there were 14 engines, 48 coaches, &c. used for passenger stock, and 

187 trucks, which we call goods stot:k of various kinds. In 1883 we disposed of an engine that was useless 
-then we had 13 engines, 61 coaches, and 200 trucks. In 1884 we had 16 engines, 69 coaches, &c., and 
217 trucks. In 1885 there were 15 engines, 71 coaches, &c., and 223 trucks. In 1886 we had 14 engines, 
69 coaches, 216 trucks. In 1887, 15 engines, 70 coache8, &c., and 210 trucks. Therefore there is no 
particular amount of rolling stock due to any particular year ; it is fluctuating. 

46. Whenever these additions were made do you consider that they were absolutely necessary ? Yes, 
· absolutely.. 

47. Have you got the correspondence between yourself and the Government in 1883 and 1884? 
There was one from the Colonial Auditor to the Chief Secretary, in which you are forbidden, without the 
consent of the Government, to increase the stock-

Hu Hon01·.-How does this make any of these items more or less maintenance or working? It is 
out.side the issue. 

Jlfr. Fool,s.-No, I do not think it is, because in the question of profits the contention of the Govern
ment is that there are such and such profits made, and that is why I want to have them. I will ask this 
question-Has there been any adjustment of the accounts of the Company.showing the balance of profit, 
excepting in these quarterly abstracts you have rendered ? We have never rendered a profit and loss 
account. What we have rendered is simply an abstract of receipts and expenditure. 

48. You have never given a profit and loss account, and therefore there have been none adjusted? 
No. 

49. You have continued that course up to the present time? There have been no adjusted profit and 
loss accounts. 

50. Cross-examined by Dr. Jlfadden.-Take the first of the questions dealt with. You say that there 
was nothing in dispute until 1884. I believe that there have been continual objections to your expendi
ture ? Continual objections against our not spending enough, 

51. Out of your own p_ocket ? Out of our own pocket. 
52. There were continual objections that you §hould not spend out of capital ? N pt until 1884. 
Passing on to the items that are before the jury, I may perhaps put in a couple of letters at this 

stage. It has been agreed that these printed letters shall be put in as evidence. 'l'he first letter, then, was 
from Mr. Lovett, the Colonial Auditor, to you, and was dated 29th August, 1883, and is as follows :-

Audit Office, 291/t August, 1883. 
DEAR Srn 
• THE <'.:hief Clerk of this department, having completed the examination of the Main Line Railway accounts for 
the period ending 30th June last, reports to me-

That, consequent upon observing the exceedingly high ratio of expenditure on account of wages, stores, and 
upon the expenditure generally, close enquiries were made to ascertain the causes of such high ratio, and a review of 
formP,r years' accounts was made, not necessarily with the view of objecting to former expenditure, but to enable o. 
comparison to be made. It was found that all the rolling-~tock placed upon the line prior to the year 1881 was 
paid for out of the Company's capital account, but that all the rolling-stock purchased and made during the yeo.rs 
1881 and 1882 was charged to revenue, under the head of "renewals." These remarks apply also to buildings or 
other erections. Although such new !!tock was not procured to replace any that had actually run into disuse, you 
contended that a certain percentage, say, 15 per cent., of depreciation on the origmal stock should be written off 
yearly, and an amount equivalent to such depreciation allowed to be paid out of revenue for new stock, buildings, 
&c., to he charges as renewals, and that allowance should now be made for the prior period in which such percentage 
has not been equalled by expenditure on" renewals." You further contended that, as the Company havt: virtually 
no capital account now (as you allege), there arc no available funds out of which to pay for new works of 
construction other than the profits caused by traffic receipts exceeding the working expenses of the railway,-that 

· therefore the Colony must pay for construction items; that it is to meet the public requirements such works must be 
undertaken ; that the Government may avail themselves of th~ power of inspection as to the necessity of the 
construction work under Section 5 of "The Main Line of Railway Amendment Act," 34 Viet. No. 13, and therefore 
there have been included in the charges against revenue for the first half of the present: year labour employed on 
the construction of carriages and waggons, and stores and materials supplied therefor, the charges bein? continued 
Jn the latter half of the year. Yon also remarked that two (2) second-class carriages had been purchascct in Sydney 
,nt a prime cost of five hundred pounds (£500) each, which would be made a charge against rr.venue during the 
present quarter, and that two (2) locomotives were·expected before the end of the year, which also would be charged 
to revenue. As the foregoing refers to matters of considerable importance, I shall be glad to have your confirmation 
of the same before I prepare my report on the account~ for the last two quarters. 

I have, &c. 
W. LOVETT, Colonial Auditor. 

C. H. GRANT, Esq., General Manager T.M.L.R. Company. 

53. You remember that letter? I do. 
54. And you sent this reply? :-

Tasmanian Main Line Railway Company, Limited, 
. General Maruig~r's Office, Hobart, 30tlt August, 1883. 

Sm · . 
'I AM in receipt of your letter, dated 29th instant, in ·which you state that after the recent audit of the Tasmanian 

Main Line Railway Cqmpany's accounts, you observe a considerable increase in the expenditure generully during 
the first six months of the current year as compared with the previous years, and that during the years 1881 and 
1882 certain rolling-stock has been constructed with the revenue receipts, although not procured simply to replace 
any that had run into .disuse. Also, that a similar practice had been pursued in regarq to buildings and other 
erections. 
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You correctly.state the facts of the case, and my contention that in theory a certain percentage(which I assume 
not to exceed 15 per cent.) s.hould be annually allowed as the depreciation of the original 8tock placed upon the line ; 
and that as the value of the Company's rolling stock must have (and indeed has) enormously deteriorated during 
the eight years and upwards it has been in use, they are at the present time equitably entitled to spend a very 
considerable sum in renewals or purchase of new stock, &c. I do not, however, desire that any fixed sum should 
be allotted to the Company for such renewals, but that the more comprehensive view, that they must provide what 
rolling-stock, stations, and other works are necessary to meet the urgent requirements of the traffic. That to allow 
the condition of the line or rolling-stock to retrograde, or not to advance in some proportion to the increased traffic, 
would be to make the railway a curse instead of a blessing to the country. That the history of every railway in the 
world necessarily shows a continually increasing improvement, and consequently expenditure, new sources of traffic 
are opening out which require to be met with special conveniences. . Fresh districts present themselves as increasing 
customers of the railway, and require the stimulus of new sidings, goods sheds, cattl~ yards, or station buildings 
to allow them to develop a traffic which is as advantageous to the railway as to the districts. The increasing use of 
the line-on occasions of 1mblic holidays by the large towns requires special arrangements and augmentation of 
rolling-stock suitable thereto, which I may exP.mplify by the occasion of the last Oddfellows' Demonstration at 
Elwick, when, notwithstanding the greatest possible care in the arrangements, we had about 2000 passengers at onp, 
time. on the Hobart platform without having a single carriage at any time in the yard to convey them with. It is 
true that they were, in time, duly carried to their destination; but had the least hitch occurred, the great deficiency 
of stock we now sufler from must have disappointed a very large number of passengers. 

On several occasions, in addressing the various ministers of the Government, I have pointed out that the Railway 
Company must advance its expenditure with increasing traffic, even to the extent of expending large sums in the 
entire remodelling of station yards; in the erection of new stations ; improvements in construction, including 
therein the replacement of wooden bridges ahd culverts with permanent structures of masonry or of iron; also the 
provision of improved rolling stuck, such ll.S post office vans, sleeping carri~ges, and various special contrivances for 
facilitating the handling of merchandise, 

I also informed you as a fact that the Railway Company have, at the present time, virtually no capital account, 
nor any means whatever by which they can raise money for the purpose of expending it on the line. Their borrowing 
powers are fully exhausted, and although they have nominally some non-issued share capital, I need hardly remark 
that no money could be raised upon the very deferred interest it represents. Their only available sources, therefore, 
are the surplus revenue receipts, supplemented by the guaranteed interest paid to the Company. 

Since the line has now arrived at the position that the gua~·anteed interest of £32,500 per annum is practically 
assured to the mortgagees, who by special act of the Imperial Parliament virtually control the management, it is not 
re-asonable to suppose that they would allow their officers to expend any part of such interest in improving the line 
when the whole benefit thereof would necessarily appertain to the colony alone,-the more especially as the Govern
ment have frequently intimated their desire to purchase the Rail way, in which case its valuation would not probably 
(at the present time) be dependent upon what had been expended thereon, but be treated upon the principle of the 
value of an annuity of £32,500 per annum extending over the remaining period of the contract, or, say, for 23 
years. · 

On these grounds I contend that there are no .available funds out of which to pay for new works or hew rolling
stock other than the profits of the undertaking. As to the power of the Government to control such expenditure, 
I entertain no doubt that the 5th clause of the Act of Parliament, 34 Viet. No. 13, places them in a position to 
officially ascertain everything that has been done, or is proposed to be done, on the line ; while the 10th clause of the 
contract enables you to determine the exact cost of such works ; and that therefore the Government are in a position 
to fully acquaint themselves as to the particulars of any improper expenditure of the revenue contemplated or 
performed, and consequently to take action to remedy the evil. · 

I have only to add that you correctly state, as being included in the charges against reven11e in 1881 and 1882, 
the cost of labour and materials used for the construction of carriages and waggons; and that ti'o second-class 
carriages have been purchased in Sydney, and two locomotives are shortly expected from England, the cost of which 
will be chargfld against the current expendifare of the year. , 

I would finally remark, that the cost of the new rolling-stock and station improvements, paid for· with the 
revenue receipts up to the present time, is a wholly inconsiderable part of tl).e sum that any well-established railway 
company would appropriate for depreciation and renewals during the length of time that this railway has been open 
for traffic; the simple reason for such very small expenditure being the want of available rolling-stock, which diffi
culty, I trust, will never arise in the future: 

I have, &c. 

W. LovETr, Esq., Colonial Auditor. 

·Yes. 
55. That correspondence brought about the dispute? It arose in that way, certainly. 

C. H. GRANT. 

56. The Auditor in his letter brought your attention to these matters, and you admit that he correctly 
stated them? He wrote me a courteous letter, and I sent hiI? _a courteous reply, instead of telling him to 
"go to blazes." 

57. Have you had interviews with the Colonial Auditor? I have. 
58. In the course of those interviews was it not pointed out to you that the Government would not 

allow new work to be charged to revenue, though they would allow renewals to be so charged? No. 
59. Am I to understand, then, that you never grasped the fact that it was pointed out to you in 

conversation that the Government would not object to any renewals of existing works or rolling stock, 
though the renewed stock exceeded in value the old? No. In point of fact, it was not until September, 
1884, when the Chief Secretary (Mr. Douglas) took the matter up, that these directions were given. 

60. Do I understand you to say that in the interval between the correspondence which I have just read 
and the receipt of the letter from Mr. Douglas, in 1884, the Colonial Auditor had foregone discussion on 
this very question with you, the representative of the Company? I might have had conversations with the 
Colonial Auditor on the subject, but he did not seek to control my actions or interfere in any way. 

61. Did he intimate to you that the Government had resolved or were of opinion that you might be· 
allowed renewals even though they were of greater value than that which they renewed? I do not remember 
any intimation of the kind. We discussed the question, but I never understood Mr. Lovett to have 
expressed himself as you have stated. · 

62. You say the Chief Secretary (Mr. Douglas) wrote to you in 1884? Yes. 
63. You saw the Chief Secretary then? Yes. 
64. What passed between you? A very great deal passed, in very many interviews. 
65. Was the effect of what passed between you a crystallisation of the question? In a wav. 

' ' . 
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66. I have stated that the Government would not permit you to take from gross profits for purchases 

that were not renewals. On the 13th ·October," 1884, a letter was sent from the Chief Secretary stating 
that he would not permit such deductions from revenue. 

Which letter was that?· A letter dated 13th October, 1884. V{ill you read it? 
Dr .. Madden: Yes. It is as follows:-

Chief" Secretarv's Office, Hobai·t, l3tlt October, 1884. 
Sin, 

THE Government have arrived at the conclusion·that it is absolutely necessary to prevent _your applying the 
whole of the revenue of the line to improvement~, new plant, &c. It is therefore desirable that you should a-;5ree to 
certain defined conditions, comprising, amongst other things, the following :-lst. That no addit10nul trnins snnll be 
run ; 2nd. That no new wqrks shall be undertaken ; 3rd. 'fhat no additional engines or other rolling-stock or 
·railway plant should be purchased; 4th. That no additional )milding-s should be constructed, or improvements, as 
regards those now erected, carried out, unless with the sa.nction of the Government. The Government has likewise 
come to the conclusion that the sum of £5863 18s. 9d. must be deducted from the interest until the disputed 
items included in that amount are settled between the Government and the Company. 

I have, &c. 
ADYE DOUGLAS. 

C. H. GRANT, Esq., General .1.11.anagei· Main Liize Railway. 

I see I put in that letter, now that you say so, dated October 13, 1884. 
67. I have here a letter, sent by you, enclosing certain particulars : do you remember that? I 

might, if I had it before me, 
68. Did you ever receive a request that you should_ draw out and furnish to the Government a 

specific list of the new works which were not in existence in 1882? I did. 
69. Yes·; and did you reply to it? I can't say. . 
70. And do you know that return which yo.n made of works which were new works and works which 

were :not in existence in 1882 is the list of the very items we have been discussing these past two days ? 
· Quite so. 

71. It was covered by this letter, was it not ?-
Tasmanian .lJfain Line Railway Company, Limited, 

General Manager's Office, Hobart, 1st July, 1884. 
Sm, 

"'HILE acknowledging your letter of the 5th ultimo, I have the honor to forward herewith a statement, 
prepared at your request, of the cost of works constructed during the year 1883 that did not exist in 1882, and also 
the cost of the additional carriages and waggons provided during the past year. 

The expenditure on carriages and waggons may seem considerable;. but it should be remembered that none of 
the rolling-stock had been renewed since it was put upon the line, and therefore we have the deterioration of nearly 
nine years to make up for in order to restore it to the position it should occupy as an asset of the Company. 

I might also state that the provision of such new stock was absolutely necessary for conducting the present traffic ; 
but it is still great! y below what the necessity of the service demands. It may he of some value to state that the 
rolling-stock supplied by the Company, o.nd not paid for entirely by their own capital account, amounts to £80,000, 

. -calculated on thH present price of such articles ; but I am unaware that the Company paid very for more than, this 
price when purchasing it through contractors. 

The necessity for undertaking the othei;- works will be so apparent to you that I am sure it is needless for me 
to remark thereon. 

I have the honor to be, 
Sir, 

Your obedient Servant, 
W. LovE=, Esq., Colonial Auditoi· . C. H. GRANT. 

. 72. Well, theIJ., yesterday I put in a letter of the 27th of April, 1885, which covers the second return 
before the _jury. 

Jl:lr. Fooh.~: Why don't you go on with the other letter? 
1',fr . .1.lf.iller: We have not got that. · 
Dr. Madden:. It is the one put in yesterday, dated the 27th April, 1885. 
73. Cros.~-e:cam.ination 1·eswned.-Well, then, come down to the trial of this case. For some time 

before this yo11 hav~ been aware what was the contention between the Government and the Company. You 
'knew what this was? The items were raised by me; consequendy, I knew what they were. 

74. You had been discussing this matter for some time: now, did yo.u at any period of that time fully 
understand what they wanted? Yes, and re_plied to their requests. · 

75. You intended these to be replies? Yes, I intended them to· be courteous replies. I did not intend 
them, however, to be technical replies. 

76. As a business man you made these replies ? Yes. 
77. You knew that working items were distinct from renewals? Yes. 
78. Yet in your returns you speak of them thus? 'l'he wording of them speaks for themselves. 
79. Bearing that in mind, we will take, first, that where you were asked originally by the Government 

for a statement to include all works, as distinct'from any new works, such being renewals, and you gave, 
·first, that of "Hobart-erection and fitting up internally of store in Hobart yard, and alteration of original 
store, to form continuation of carpenters' shop, £346 8.~. 2d." Have you the letter from me? 

80. I have not; but I understand you were asked for it, and said "yes"? There was such a request 
made-an informal request. 

I suppose so, although, as I have said, it was 81. You understood what was asked for, and gave it? 
only an informal request. 

82. That account they asked for from you is really the matter yon have been fighting for years. Do 
_you now understand what the contention is between the Government and your people? Partly. 

83. Yon understand that the Government did not wish you to charge for the new rolling stock, what 
was absolutely new, under the head of replacements or maintenance? No, I cannot say so. 

84. You cannot say so. Do you say, then, that you never understood that what was objected to was 
that these new engines-this new rolling stock-had been charged all as i·enewals ? I confess I never did. 

,, 



85. You never did this, or gathered it from these documents? Not fully. 
86. What have you gatlwred from tlwm, then? I gathered that they asked us to draw out a capitaf 

account. 
87. That is, that they allege there were certain amounts which should go to a capital.account-for 

instance, new buildings, new rolling stock. Was not that what you gathered from this correspondence? l 
could not gather anything except that there was a general contention that there should be a general account 
for all these. · ' 

88. After· years of correspondence and discussion, and after years of preparations for litigation, you say 
you do not know, that you have not gathered, that the Government had made you a present of new engines 
and other things, but now. insist that you have no ri'ght to charge them with uew things-new rolliy.g stock 
and other. items-which are _not really renewals? I have not. 

89. What, never to this hour? No, never to this·hour; and, besides, it is utterly wrong to state th~t 
the Government gave a present of anything to the Company; they gave nothing. I have only had what 
I have taken myself. · · . . 

90. At the Government's e~pense? Oh no, not at all. . 
91. Then you say. that the Government dif1 not make you a present of anything, and that the 

Government did not contend that you were not at liberty-that out of the gross profits you should not be 
at liberty to charge the new engines which were bought in anticipation of the growing requirements of the 
railway? No. The Government have never contended anything of the kind. 
· 92. Yqu never understood that?_ . All I understood from the correspondimce, and from such in~erviews 

as I had, was that the ·Government desired to establish a capital account. . 
93. For what purpose did you understand them to desire to establish such an account? For the 

placing of certain items which they considered should be charged to a capital account. 
94. Hav:e you any items that it was suggested should be placed to that account, or are the jury: to 

assume that you mean that certain sums which are in these items should go to form a capital account? 
I.know the Government gave that impre~sion. 

95. no you know the principles upon which they were selected? Certainly; they were selected from 
works which had existed one year, but which liacl not existed the previous year. 

913. You have ma'de a statement as to what you look upon as being embraced· in the controversy. 
Now, do you know Mr. Speight, Chail'man of the Victorian Railway Commission·? Yes, certainly. · 
· 97. Are you aware that the Govemment invited him to report on these very items? I believe so. 

98. And that he reported thereon. Now,_ were you not asked to wait in the matter till that decision 
came to hand-asked to delay doing anything in the matter till then? No; on the contrary, it was I who 
first suggested that the Government should join ·me in getting his opinion, but they did not answer to that, 
but went behind my back and got him to report for themselves. 

99. Listen to this .letter from Mr. Burgess, the then Colonial Treasurer, dated January 30th, 1885, 
ii). which he says- . 

I HAVE the h_onor to acknowledge receipt of your letter of the 29th instant, in reference to ·the· subs!dy _account 
of :the T. M. L. R. Company for the quarter ended the 31st December, 1884, and stating that you had called at the· 
Treasury but failed to obtain payn;i.ent of the amount claimed by. you on behalf of the Company. 

· In reply, I beg to draw your attention to my letter of the 29th October last, when I had the honor to pay you 
the _sum of £8100 on account of guaranteed interest for the quarter ended 30th September: On reference to this 
letter you will see that I then took the opportunity of.entering a protest on behalf- of the Goverment against ·the· 
payment then made, on the ground that the sum of £5989 17s. 11.d. was claimed by the Government as an 
expenditure improperly made by the Main Line Railway Company, as had been previously intimated to you by my 
colleague the Honorable the Chief Secretary ; and I then informed you that if po satisfactory arrangement was 
made between the Government and the Company as to the working of the line and proper expenditure for 
maintenance before the guaranteed interest for the December quarter became due, the sum of £5989 17s. lld., as 
well as any other amount to which similar objection can be taken, would be deducted from the next payments 
to· be made under the head of guaranteP.d interest.· You were therefore made aware, in ample -time, that unless ·some· 
satisfactory arrangement was.arrived at, the course to be taken by the Treasurer was clear. 

Mr. Speight, Chairman of Victorian Railways, as you are aware, has been asked by the Government to report 
on the matter now ;in dispute; and upon receipt of his decision, which I have every reason to believe will be
forwarded next wee~, I shall be prepared to inform you what course the Government will take. 

As 1 stated when writing you in October last, the Government is most d()sirous of avoiding any financial 
embarrassment to the Main Line Company; therefore, if in the meantime it will be any convenience to your
Company to receive payme>nt of the difference between your claim and the amount in dispute, I shall be glad to give 
instructions to carry this out, or would you rather wait until Mr. Speight's report is in the hands of the Government?· 
Did you t5et that? Yes. . 

, 100. It was to the effect that the account could not be dealt with imtil they got :fy.ir. Speight's. report?· 
The letter shows so, but that does not affect my previous reply. 

JJ:fr. B_yr·on .Llfiller.-Pardon my interruption, but what-is the date of that letter? 
Dr. Jl!Iadden.-The 30th of January, 1885. • 
101. Cross-examination resumed.-Now, in this letter Mr. Burgess says, "As !_stated when writing 

you in October last, the Government is most desirous of avoiding any financial embarrassment to the Main 
Line Company."· Did you get t11at letter to which he alludes? I have no doubt I did. 

102. Do you rem em her Mr. Speight's Report ?-it was forwarded to you, was it not? Yes. 
_ 103. And subsequently discussed by you in your letters to your Board of Directors in London? Yes. 
104. And you forwarded it to your Board of Directors, did you not? · Yes.- · · 
105. Then, seeing that you received and read that report, that you wrote about _its contents to your· 

Directors, do you still say that you do not understand what is the contention of the Government? I do, in. 
its general terms. . 

106. In its general terms ?-that is not what I asked. Do you ~ay that up to the present time you have 
never grasped the effect of what items _th_e Government say should be charged to a capital. account,-for 
instance, those items which exist in 1883 but did not exist in 1882? Quite so. I will explain it a little 
more if you like. · 
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107. Yot1 have given me your answer to .what :J: asked you. You can explain it if you like in 
your re-examination. 

1.lfr. Miller.-Yes, we'll ask him to. 
108. Dr. 1l'Iadden.-Very well, then. Mr. Speight reported under date the 2nd March, and in that 

report he says, '" 'l'he whole expenditure enumerated in the list submitted to me, amounting to 
£5987 7s. lld., with the exception of £125 19s. 2d. for restoring the damage done by fire at Bridge
water, is properly a capital charge, and would have been so provided by a company with any capital at its 
disposal; but if the reverme account for 1883 was credited with £1707 10s., the amount realised from the 
sale of one engine and ten waggons, the value of the working stock provided out of capital would be 
reduced by that sum, and it therefore should be deducted from the £5989 17s. lld. before the net improve
ment in accommodation for the year 1883, properly chargeable to capital, could be ascertained." That 
point was brought under your notice by Mr. Lovett, who asserted exactly what Mr. Speight mentions in 
his report, and you admitted that it was so? Yes. 

109. Very. well. Mr. Speight concludes his report by saying-" If the Tasmanian Main Line 
Company are to continue to run and work the railway, and the Government are willing- to waive the con
tention that any capital required to efficiently work and maintain the railway should be provided by the 
Company, and this I recommend them to do, there should be a clear understanding as to how the 
amount now in dispute is to be dealt with, and the circumstances under which future expenditure of a like 
character should be incurred. The simplest settlement would be to earmark the outlay so that it can be 
identified whenever a valuation takes place, and in future the Company should obtain the assent of the 
Government before incurring any expenditure of that character, and be agreed as to how the money is to 

. be provided. But, looking at all the circumstances, and the future of the Tasmanian rµ.ilways, the 
desirability of not having two systems of railway ownership in 'the Colony, and the liability to dispute and 
divergence of opinion as to what are the interests of the Company and those of the Colony, I strongly 
advise the Government to come to some equitable arrangement with the Railway Company for acquiring 
the railway." Now; you had in this report distinctly placed before you these items, amounting to £5987 
less the item for restorin&' the damage clone by fire at Bridgewater, which Mr. Speight says should go to n 
capital account. What cto you say about that? Well, I don't say so. Mr. Speight may be a very good 
railway manager, but he shows himself a very bad lawyer, and I consider that opinion of no significance 
whatever. 

llO. And notwithstanding that report, you never understood it to be that the dispute was that these 
were chargeable to capital and not to maintenance and working? My reply is, that the Government have 
already paid into Court some of the money .. 

111. Now, Mr. Grant, you have imputed that Mr. Speight was a bad lawyer, and I think you had 
better leave questions of law alone. You are showing yourself to be a bad lawyer, and you had better 
stick to railways. Now, on the 16th September, 1884-

Cltief Secretai·y's Office, Hobart, 16th September, 1884. 
&~ ' ' 

IT appears from the Report of the Colonial Auditor for the year 1883 that a large expenditure has been incurred 
by you upon the Main Line Railway which cannot l,ie passed as forming a legitimate charge a~ainst "maintenance." 

'l'he several items to which exception is taken is set forth in the enclosed document, to which the Engineer-in
Chief has appended the following minute :-

" I consider that the whole of the items herein detailed are a legitimate charge against construction rather than 
against working expenses; but as the charge mn,rked A. was the result of accident, I should recommend that it be 
accepted as against working expenses." · 

It is evident that by continuing to make these alterations and additions to the property of the Company at your 
discretion, the Colony can never derive any pecuniary benefit from the increased traffic and consequent earnings of 
the line, as contemplated by the terms of the contract between the Government and the Company. 

Under these circumstances it is necessary that a clear understanding should be at once arrived at and placed on 
record, defining your powers as regards the expenditure of revenue derived from the working of the line, and also 
the powers of'the Government to prevent the appropriation of such revenue to objects not contemplated in the 
contract. 

The amount which the Government consider to have been improperly charged to "maintenance" in the accounts 
now under review is £5863 18s. 9d., and I shall be glad to learn how you propose to .repay that sum to the Govern
ment. 

I have the honor to be, 
Sir, . 

· · Your obedient Servant, 
C. H. GRANT, Esq., Manager Main Line Railway, Hobart. ADYE DOUGLAS. 

Now, among these working expenses there is one for repairs to the Bridgew·ater station : had you no 
difficulty to grasp' why that was paid? Not at all. That is not in the question at all. 

112. · Do you understand why it is not in the question? Yes. 
113; If so, why don't you grasp that the money you asked for was to pay for things not in existence 

before. The· Bridgewater item was to rebuild the old building which had been burnt down : do you say 
you did not understand that? I dare say I could have done so if I had taken sufficient trouble to analyse 
the items. 

114. But you didn't-you passed it by, like the Levitc, on the other side: could any person fail to see 
it, c,,en of the most limited understanding, if they looked into it? I don't know. I suppose so .. I did not 
bother about it. I was content to act under the contract. 1 only received money on account of mterest. 

115. Very well, if you say so I am bound to accept your· statement. Very good. The 16th of 
September was the date of the letter I was referring to. Well, I had just reached that part of the letter 
in which he pointed out that the items are all of them legitimate charges against construction and not 
against working expenses. ln fact, he says :-

I consider that the whole of the items herein detailed are a legitimate charge against construction rather than 
against working expenses; but as the charge marked A. was the result of accident, I should recommend that it be 
accept£:d as against working expenses. 
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lt is evident that by continuing to make these alterations and additi~ns to the property of the Company at ymrr 

discretion, the Colony can never derive any pecuniary benefit from the increased traffic and consequent earnings of 
the line, as contemplated by the terms of the contract between the Government and the Company. 

Under these circumstances it is necessary that a clear understanding should be at once arrived at and placed on 
re<;ord, defining your powers as regards the expenditure of revenue derived from the working of the line, and also 
the power of the Government to prevent the appropriation of such revenue to objects not contemplated in the 
contract. 

And after that follows an appendix setting out these items which are in dispute, and the heading is this
" Expenditure during the year 1883 on works not being renewals that did not exist in 1882." Now do 
you say you did not understand what the dispute was on that elate? I understood the Government wanted 
to charge certain items to capital, but the Government never said to me, let us go through these items. 

116. I know·what you have said and what the witnesses have said, but, now, was it not bronghtunder 
your observation that in the list of expenditure for maintenance were items for works which were not 
1·enewals ? Yes. 

117. And that some of these, indeed, were absolutely new ? Yes. 
118. Very well, then, we have this list before the jury. Now do I unq.erstand you to say that you 

did not understand that you did not know what the Government contention was as being one respecting 
these renewals and new stock ? I did not understand anything. · 

119. What! when you got that letter y'ou did not understand that the Government insisted that you 
should not charge them with works which were in contradistinction to renewals? I took no notice ofit. 

120. You were the local head-the responsible representative of the Company-in this Colony, yet 
when the Government brought this matter down to a pin's point, you say you did not understand it-that 
you took no notice of it ? They did not bring it down to a pin's point. 

121. And you did not understand what they wanted ? I understood the general drift of it. 
122. You knew what was the general drift of it. Did you not know about these item~? I clearly 

knew what these items were for ; I laid them out myself. 
123. You understood that the Government meant by putting it under your notice to tell you that they 

were not proper charges to repairs or maintenance ? If they did so, they were outside the contract and I 
was inside it. 

124. I cannot cross-examine you if that is how you are going to answer? I cannot understand. 
12p. Now tell me, although that request was delivered to the Colonial Auditor, and the Government 

sent it back to you with ithis heading, did you ever write back at any time and say that in this store 
erected some portion ofit was a renewal ? I did. 

126. When did you ?-tell me when did you direct attention 1o the fact that the building was not 
wholly new ? I cannot say, but in my letter to the Chief Secretary I had gone into particulars. · 

127. I have that document, and it speaks for itself. Did you at any-time afterwards write back to the 
Government telling them that the new building, together with others, had some renewals in it ? There are 
the words, they speak for themselves. 

128. You never corrected the Government. You never told them there was any misunderstanding ? 
I did not consider mvself called on to do so. 

129. Did you ~t ,any time convey to them the fact that there was something under the head of this 
building which was not renewals? Yes, in words and in explanation. 

130. Give me the letter. (Letter handed by witness). You see here was a letter which you forwarded 
on the 7th of October, 1884. 

Jlfr. Miller.-The reply to your letter. You have asked the witness as to whether he did not know 
the intentions of the Government, and he said he did, and replied to it. In the next letter there is a reply, 
and I say in fairness you ought to read that. · 

Dr. Madden.-I shall be delighted to put this letter in when the proper -time arrives. This lett~r 
scarcely contains a reference to the letter I mentioned. I see the document does refer to it, and I shall 
cross-examine on that. This letter, dated the 7th October, 1884--

SIR,· 

Tasmanian Main Line Railway Cm:npany, Limited, 
General Manager's Office, Hobart, 7th October, 1884. 

I HA VE the honor to acknowledge the receipt of your letter dated thr. 3rd instant, and duly note that you will be 
prepared to enter into a mutual arrangement with the Tasmanian Main Line Railway Company, Limited, for the 

· object you state, and that you desire to know my views on the subject. , 
You proceed to remark that the Government must take steps to decide whether the sum of £5863 18s. 9d. is 

fairly charged against Revenne, and thereby traverse thr. whole question for consideration. 
As a preliminary thereto, it is doubtless necessary that you should be inore fully informed as to the nature of 

the expenditure. I therefore enclose a detailed statement of the circumstances under which it became necessary, and 
believe that a perusal thereof will satisfy you as to its being rightly incurred and charged in the Company's accounts. 
Should any doubt remain on your-mind I shall be happy to furnish additional particulars, and further evidence of 
the practice of other Governments and Companies in maintaining their railways; or to concur with you in obtaining 
the opinions of those authorities who have the most experience in such matters, and whose advice would doubtle<1s 
guide both the Government and the Company in the proper adjustment of the accounts. 

In co~sidering this question it is only equitable to remember that the amount of capital on which interest is 
guaranteed did not nearly suffice for the construction of the railway, and therefore that large sections of the proprietors 
have never received any interest whatever on their investment, nor is it probable that they will do so for many yeai;s 
to come; while it cannot be too attentively borne in mind that any improvements of the property must be for the 
present benefit of the Colony, and not of the Company: . 

It "-ill be necessary that I submit to my Directors any proposition you may assent to for an arrang-ernent of the 
matters in question ; but I am able to assure you that they are most anxious to meet the views of your Government; 
as far as they possibly can without doing injustice to the stockholders. Such being the case, I feel sure you wiUnot 
think of doing such an irreparable damage to the Company as the temporary stoppage of any part of the guaranteed 
interest becoming due to them could not fail to inflict. 

· I have, &c. 
Hori. ADYE DouGLAl:', M.L.C., Premilr and Chief Secretary. C. H. GRANT. 
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And then follows an explanation, in which you say:-
Explanation of some Items qt E:i:penditure by tlte Tasmanian ltlain Line Railway Company, Limited, during 1883. 

AMOUNT. · , REASON FOR OUTLAY. , . 

£ s. d. It was absolutely necessary that the Stores Department should be removed from its original position, 
346 8 2 on account of the total insufficiency of room for the increased stock of material that a largely develoJ_Jing 

traffic rendered it necessary to keep on band ; and of' the very serious annual loss from the in.1ury 
sustained by part of the stores owing to the situation of the building next the smithy, (which has been 
altered since its original construction to enable the necessary repairs of stock to be done on the premises, 
thus placing it too clos!J to the,store). To have otherwise remedied this evil would have entailed nearly 
as much outlay as building the galvanised iron shed on a more suitable site for a st'.>re, while the room 
vacated was urgently needed !IS a carpenters' shop. The saving in the above particulars has already 
repaid the whole cost of' the new shed. . 

721 13 5 The portable engine originally. supplied for the workshops bein!!' so much worn as to require very 
costly repairs, and moreover not being·powerful enough to work all the machinery at one time, the 
growing necessities of' the railway required the use of a more powerful engine and boiler. This again· 
compelled the erection of a building to cover it, and of a chimney-stack to give the draught; while, for 
the sake of' economy iil fuel, the boiler had to be permanently seated. The effect has been that, with 
twice the power in.the engine, the consumption of coal and water is very greatly reduced, and a large 
annual saving ,vill be effected, with increased efficiency for doing the ever-expanding work. The engine 
purcbased\vas an old one, and its cost less than the sum obtained for the engine it replnced. 

91 13 11 The erection of the porch at Hobart Station became an absolute necessity to prevent accidents. 
Everyone who formerly travelled by the railway experienced the danger caused by cabs driving up 
close to the front door. The material for this porch was long since obtained, but its construction was 
not so much a necessity until the large iucrease in the local traffic, and the enormous compensations 
paid for injuries obtained by suitors in Victoria, New South Wales, &c. showed the very ur(Tcnt 
necessity for taking precautions to lessen this source of danger to life and limb. It cu.~rnot be called an 
elaborate or expensive work, 

139 9 8 Is only p,artly due to additions, it not being possible to separate mere repairs and additions. The 
new part was rendered necessary for the suitable accommodation of a married stationmaster. 'fhe 
original quarters were two rooms only, and the statiqn was simply regarded as a mere stopping-pince. 

· Recently, however, the local and other traffic at this station has immensely increased, which necessitated 
a superior station agent being appointed to the charge. The station has proved to be the second on 
the line in regard to the number of passengers, but this could not have been anticipu.ted. 

736 14 11 At the time when the line was constructed it was customary on the railways, both in this and in 
the neighbouring colonies, that the gatekeepers should erect their own huts or live in tents ; und the 
gatekeepers on the Main Line Railway were quite content with this arrangement ; but, at the close of 
1882 and in 1883, the labour market became most SP.riously deranged, consequent upon the activity at 
the mines and the construction of the Emu Bay and Mount Bischoff and the Mersey and Deloraine 
Railways. The Main Line Company lost many of' their best men, who thereby obtained an increase in 
wages of from 5s. to 8s. per day, and even more. Many of the Company's best employes left the 
service; and others,-who were not comfortably located, gave notice to leave unless they were forthwith 
provided with huts. These men could not then have been replaced, and the line must have been worked 
under great difficulty and at very serious risk. To prevent this huts were put up at u, very low cost. 
Both the Colony and the Company were benefited by the outlay-for these huts ensure that the men 
shall live along the line, as is a vitally important requirement. It will be noticed that, independent of 
fulfilling the absolute necessities of' the case, these huts pay yearly a rental equivalent to intere$t at the 
rate of' 20 per cent. per annum on the outlay. 

3827 18 8 The Company have made no secret of the fact that they were building new rolling stock, both to 
replace the light carriages which through long use had become unsuitable for their fast trains, and to 
accommodate their greatly increasing local traffic. It would now be impossible to work the line with 
the quantity of stock that sufficed only three years since ; and the present supply is not sufficic11t for 
convenient and proper working at excursion times. To maintain the value of the rolling stock first 
put on the line the fund agreed to in my letter to the Hon. the Premier, qf the 10th October, 1882, and 
in his reply of the following date, must be formed, either in cash or by expending the allowed proportion 
in new rolling stock-the latter being the most profitable use that can possibly be made of the fond . 

.A further diminution in the value of the property in rolling stock was caused by the sale of a 
locomotive engine and ten trucks, as alluded to in the Colonial Auditor's report. On equitable 

· considerations, therefore, as to the terms of the agreement between the Government and the Company, 
the expenditure fin: the renewal of rolling stock was much below a reasonable amount, whir:h will 
necessarily have to be made up in future years. It is certain that if the railway is to be continued in 
efficient working order, both engines, carriages, and wagons must be renewed, and, additional stock 
added as the traffic increases. .At the opening of the line the contract service of two trains daily on 
any part thereof amply sufficed for the traffic, which has since so greatly developed that 22 regular· 
trains on Saturday and 20 on other week days either enter o~· leave the Hobart station, besides which 
three or four special trains weekly are required, while the increased traffic at excursion seasons is far 
more than the whole present stock can properly transport. No argument can be needed to prove that 
the carrying resources of the Company have necessarily expanded, and must continue to do so, in order 
to cope with the growing traffic. 

131. That was the explanation you gave. You point out to the Government that there was a lot 
of material supplied by the Company? No. 

132. And you did not do it at any time? I suppose not ; and, besides, I did not conside1; it 
necessary, because the item itself !3hows it. 

133. No, the item itself did not show it, but it might suggest it. Except that, then, you know of 
nothing else that would ,suggest it? I called attention to the fact, and suggested a conference respecting 
the matters in dispute. 

134. Ah, yes ! conference and !).djustmeni mean everything and nothing in regard to building a railway 
line. Well, now, as to the next item. Did I understand you that the value of the fixtures as distinct from 
the old bnilding was £40? The cost of removing them-that and making them good was £40. 

135. Now tell me, what really was done? Well, the office building was moved. 
1~6. What did the office consist of-was it a little building in the comer? It was the storekeeper's 

office, and certainly was in t,he carrier. 
137. And what was it made of? ~fatch boarding. 
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138. Match boarding ? Yes, match boarding, and with a partition. 
139. What was its size? I do not know. 
140. Well, never mind being so exact-what was about its size? W ~11, about 14 feet square. 
141. And had a door in it, I suppose? Yes, and a window in it too. 
142. Yes, and a window. Well, what was the height of this building? About 16 feet. 
143. Very good. Beside that were there any fixtures in the place? There was a very large amount 

of fixtures in the. place. 
144. What kind of fixtures? The usual office fixtures, shelves and so on. 
145. What quantity-where there many shelves? I can scarcely call to mind. 

, 146. Were there half a dozen? I can't say; perhaps so. 
147. Surely you-can tell us if there were twenty, or twelve, or six, or if there were only one or two. 

Now, how many do you think there were? About three, I should say. 
148. This was as distinct from the office furniture? Yes. 
149. Now, what other'fixtures were there? There was a cupboard. 
150. What sort of a one-a plain deal one? Yes. · 
151. What was the value of this office-you took it down, I understand? Yes, it was taken down, 

and put up on another site. 
152. Were the same materials used? Not the. whole, but the most part. 
153. Now, are all these the fixtures?-have you mentioned them all? Yes, I think so. 

. 154. Very good. Now, how long would it take a carpenter to first take it up and then put it down on 
the new sit.e? Oh, I can't say. 

155. Can't you say about how long-surely you can do this? No, I can't say; it would take some 
time: 

156. Do you mean that the cost of taking it up and putting it in the present position cost £40? No, 
certainly not. But how about providing for the fittings for about £8000 or £10,000 worth of stores ? 

157. What did the part I speak of-the little compartment in the corner, and the shelves at the end of 
it-cost ? I could not tell. 

158. About what would it cost, then? Say £10. 
159. And was this new building fitted up with all these valuable fixtureR ?-for instance, a lot of old 

boxes and such like, I suppose? The fittings were moved across. 
160. What fittings? The fittings for the stores ; there must have been at this time about seven or 

eight thousand pounds' worth of stores in the place. 
161. Well, what had that to do with it? Well, it would take some time to move them. 
162. And you included that in your charge? Ye~. 
163. You say it would take some time to remove them? A very considerable time. . 
164. What would it cost, this charge for labour? Well, the price we put d,>wn for labour was a 

large sum. 
165. Well, what W!l,S the cost of taking those fixtures from one place to another? I cannot say. 
166. Well, you can give us some idea : what would you think it would cost? I should not like to 

contract to do the work under £30. There was a very large amount ofit which was pure labour. 
167. We may take £40 as about representing it ? Well, you may do so ; it would be from £35 to . 

£40. . 
168. Very well ; we may take it that £40 would cover the whole box and dice-the cost of the 

portion put into the new building, and which might in any sense be called renewal? Yes. 
169. Very well .. Diel you include in this the carrying over of the stores as well as the fixtures? No. 
His Honor.-I understood the witness to say the cost was £30 for the removal of the stores. 
Witness.-N o, Your Honor; the cost of removing the fittings. 
Bis Honm·.-I misunderstood you, then-
Dr. 111"adden.-The other item of which you speak was to include the chimney-stack and building the 

covering, as an exchange of buildings, the old one to be used for a locomotive shop, I think you said 'l 
That item is in the building charge. 

170. That brass furnace-it is not included in this charge at all, is it? We had a brass furnace 
· before. · 

171. You put this one il'\, then, as a substitution? Yes. 
172.' And no part of this sum represents the furnace? No. 
173. Then, practically, this was a new structure, was it not? No, not perfectly new. 
174. Not perfectly new-what do y,m mean? It was perfectly new on a new foundation, and a new 

building in every respect? It was a new building of old material though. 
175. It was built of new bricks? No, it was built of second-hand bricks which we had bought. 
176. They were bricks yon had by you ? They were bricks we had by us. 
177. You built it on a new foundation in a different positi::m, and subsequently you sold the old 

engine. Is not that so? It is. 
178. ·well, now, as to these huts-these gatekeepers' huts-you say there were many existing huts for 

which the present cottages were substituted. Are you able to speak of your own knowledge and say that 
there were many of these ? Yes, many. 

179. How many? I could not say ; a good many. . . 
· 180. A good many, and yet yon cannot tell us how many. Tell me which were the ex1stmg old huts, 

and for which there are now new huts? If I had a schedule of them I could say which were which. 
181. Yon cannot say there are six hundred pounds' worth of them; can you give me one, now. Can 

you particularise any one hut so replaced by a new cottage-any one for which the present building was 
substituted as a renewal? Without the schedule I could not say. ·-~-· 

182. As a matter of fact, let me ask you if you have any personal knowledge of this matter? 
Indeed I have. 

183. Very well. If you have, now let me ask you if you ever at any time suggested to the Govern-
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ment, when you knew w1iat was their dispute-when you knew that they con,tended these cottages were 
new ouildings-did you ever suggest to them that these had been the old bark tents and mai-mai huts? 
They never asked me. 

184. Never mind whether they asked you or not; you were dealing on behalf of a most important 
company, and it was not a question for them to ask. When they said they would not pay, did you ever 
point out that they were renewals? I can't say that I did. 

1E5. You did not enlighten them in their darkness? No, I did not. 
186. Now, I ask you to tell me one instance in which you know of a new cottage being erected on 

the site of an old hut? I do not think I can do so; they were not put up on the-precise spots, but where 
they were wanted. 

187. Now, would any person live in those old huts? They did live in them. 
188. Oh, yes ; somebody lived in them possibly at first. Tell me what were these huts made of? 

Well, they chiefly consisted of huts put up out of the large packing cases in which the contractors imported 
the material in the early times. : 

189. Then, the contractors sent the stuff for these huts up to the places ? Yes. 
190. Then, they were the contractors' huts? But the contractors dicl'nt finish the line. 
191.. What do ypu mean? The Company took forcible possession of the line from the contractors, 

and completed it. . 

did. 
192. Oh, I see. And as soon as the line was completed did the men continue to live there? Some 

193. Some did, and others, I suppose, objected? Yes, others objected; and as we had to have the 
crossings attended to in the interests of public safety, we had to find places for the men who complained. 

194. Did any of the servants of your railway-the regular employees of the Company-ever live in 
them? . Yes. . . 

195.· Tell me any single case in which an employee permanently engaged on your railway lived in one 
of these old huts? I cannot. I am in the same position that I am when you ask me to state exact cases 
of new huts being put up on the old sites-although I know cases have occurred. 

196. You cannot tell me any one. No, not any particular instance. I dare say there are many persons 
in this room who recollect them. · 

197. Now, yot1 cannot tell me any instance in which thes·e huts did office? There is no doubt they 
had served fo1; a time. . 

198. Do you say these particular cottages were erect~d on the site of those structures, whatever they 
were? Some of them. 

199. What is the nearest one, the nearest case you can recollect? They were practically on the same 
site; they ,yere just rough lodges for the gatekeepers-that is all they were. 
. 200. Many of the gates were erected after the contractors gave up the line, were they not? Not 

many; it could not have been more than· one or two. 
201. Can you state any case of your own knowledge? No. 
202. Do you undertake to say how many of these huts at the side of the gates were constructed after 

the opening of the line, and after the roads were opened? Yes; I do not remember more .than one at the 
present time-that of the Tea Tree but. . 

203. At evel'y one of these gates was there a hut? Not at every one. 
204. ·well, now I suppose these old huts belonged to the individuals in possession of tliem? Oh, no. 
205. '\Vho, then, did they belong to-to the contractors? No, t? the Company ; they took over every

thing when they took forcible possession of the line from the contractors. 
200. Now, were there not some tents as well as these huts ?-were not some of the men working for 

the contractors living in tents at the time you took over this line? I dare say there may have been. 
207. You think tliere may have been. Now don't you know there were? Don't you know there was 

a tent in which some of the men were living? I believe there was a tent. 
208. Now tell me did that tent ever come into the possession of the Company? I cannot say. 
209. ¥" ou cannot say? No. I know nothing about it. · . 
210. Then for all you know the man may have carried it off as his swag, and may have disposed ofit? 

I cannot say. He may have done so. 
211. 'l.'hen it never absolutely came under the control of the Company? No. 
212. And that is why you cannot say what became of.it? I do not know what became of it. They 

were too bad to be used as tarpaulins, or we might have used them for that . 
. 213.· You do not know if the contractors had paid for them; how, then, could they have belonged to 

the Company? We took over everything, and paid for the original strnctures. 
214. The construction of a line is not a tent? But it is a tent. 
215. Am I to understand these huts were paid for by the Company when they: took the line from the 

contractors? I have told you we took forcible possession of the line under the contract. 
216. You did not take forcible possession of the men? They were not in the contract. 
217. 'l.'hey were occupied on it. Now regarding this hut, you do not know what became of it? No. 
218. That seems a very neat answer to the problem. Now, regardii;ig all this rolling stock, you ao-ree · 

with Mr. Cundy, your foreman, that all these are additions to the original rolling stock? Mr. Cnndy's 
evidence on that point was not very correct. If you ask me questions independent of Mr. Cundy's evidence 
I shall be happy to answer yon. 

2l!l Well, there is a long list of this rolling stock : is it not a fact that every item of these was 
additions to your rolling stock, as in contradistinction to substitution ?-that seems· to be what Mr. Cundy 
says, and he is nqt likely to go wrong about it, I think? I should like to see that list. I cannot tell you 
unless I have the particulars before me. 

[List handed to the witness.] 
220. What are yon looking at? The last two items. 
221. Are those prepared by yourself? Yes. 
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222. Now, may it not be taken that they were additions to the original stock-necessary additions? 

The whole lot were addition~. They were temporary additions. 
223. Now, I would ask-I will pass on to another matter. I do not know if it is formally on Your 

Honor's notes, T asked the question when this railway was opened for traffic, and the witness said on the 
1st of November, 1876. 

1T1itness.-On.the 15th of March it was opened through to Launceston. 
His Honor.-! do uot know that I have it on mv notes, but the first ticket was issued ror Launces:on, 

and was taken by myself, on the morning of the 18th ·october, 1876. 
lYii·. 111ill.er.-It was opened during the time the line was in course of construction, Your Honor. 
His Bonor.-I cannot say about that, bqt I certainly took the first ticket from Hobart to Launces:on. 
224. Dr. JJfadden.-Well, we will take that. to be it, Your Honor. All I know is it was opened some 

time in 1876. Now, originally your company was established with a capital of~ million, was it not? No. 
225. Was not that so? · 
His Honor.-W ould not the articles of association show that? 
Dr. 1Wadden.-They would, Your Honor. I am getting at that. 
lYlr. Foohs.-You o~jected to their being put in. ' 
Dr. 111 adden.-I know I did. 
226. vVell, Mr. Grant, what was the original share capital? A million pounds. 
227. The Company is registered both in England under the Companies Act and under the Companies 

Act in Tasmania ? Yes. . 
228. And you had_ borrowing powers ? Yes, of £100,000. 
229. Diel the shareholders assent to the borrowing powers? I believe so. . 
230. I believe you have called all your capital except £450,000-there. is £45,15,7 uncalled-I :rp.ean 

by that JDUr subscribed and loan capital? I can a1,1swer on the prepared statement, but not of my own 
knowledge. . . 

231. 'l'hat is a very good rnle. I am speaking from the same thing. Now, does not this £45,000 
represent the total of uncalled capital? · , 

1lfr. Miller.-He cannot have auy knowledge; except by hearsay. 
His Honor.-Yon, in re-examina_tion, can clear up all that, Mr. Miller. 
Mr. 11:litlm·.-J ust so, your Honor. . 
1111·. Foohs.-I knew that it must come to this some, time or other, in spite of your obje~tions. 
232. Dr. llfadden.-AII things come to those who wait. It is very gratifying to see the realisation 

of our hopes after waiting ·patiently for them. Now, Mr. Gr:int, if you look at the balance sheet, No. 7, 
you will see that on the 31 st December the balance at the credit of the Company is £45-,157? 'Ihat 
would be share capital. 

233. But this purports to he a statement of receipts and expenditure, and being so, unless that money 
has been got rid of, you have it now? Yes. 

Mr. Fool;s.-It is not capital for this undertaking. 
Dr. Jl!Iadden.-Not capital for this undertaking, eh? Capital is capital. 
llfr. Fooks.-! know capital is_ capital, but my friend, I fear, would not be prepared to ·take his fee 

out of that capital. We ha'1'e no unexpended capital. ' . 
234. Dr. Madden (1·esuinin_q cross-exainination.)-I believe at ,one period your Company fell ::nto 

arrears in the payment of the interest due to the bondholders who had advanced this £650,000? Yes, 
through 'the Government not paying the interest when due. 

235. And the result was that you made a bargain with your creditors by which they were to accept a 
reduced rate of interest-4 per cent. instead of the 5 per cent. originally bargained for-and that you 
issued debentures for that amount? Yes. · · 

236. The result was you were practically in Queer-street, as it is called, and could not meet your 
engagements? No. · 

237. You had to ask time; and this interest was funded to secure your creditors. Well, I belieYe 
you appointed trustees to look afcer this-to administer those particular cle'bentures ? Yes. . 

238. And those are the trnstees to whom you have paid this money which the Government object to? 
Yes. 

239. For. a time they got nothing for their services ? No. 
240. And then in a lump sum-you voted them this amount ? Yes. 
241. And now you seek to pay this out of the pocket of the Government, saying we have only one 

means of paying it, that is, out of the profits of the concem ? Not, out of the profits. We have had no 
profits declared. It is an item of expenditure under the contract. 

242. And when you presented this item to the Colonial Auditor, the Government objected to pay it ? 
Yes, they did. 

243. Well, now, you have stated that the Government treated the Company with great harshness in 
this matter. Now I ask you, did not the Government act throughout towards you with the gre:o.test 
consideration, and did they not even advance you money when they conld safely do so, after making a 
protest respecting the items ? ,v ell, they did not pay. 

244. Of course not ; but did not the Government pay you all the money they could pay consistentlr 
with their claim?. I have no complaint against the Government except that they did not pay, (Laughter.) 

245. That may be a complaint, but whether it is a well grounded one is another matter. Now, having 
.left that general topic, let us come to another or.e. You said in your examination-in-chief that no com
plaints were made by the Government prior to 1S82? I said there were complaints made. 

246. No exception was made to the charges on this account ? No. 
247. Now, did you not in the years from 1877 to 1882 charge items of an exactly similar character 

to those in this controversy to a construction account? Partly, and partly not. 
248. Did you in 1887 charge items to the amount of £6548 18s. 9d. to a construction acco1mt? 

Possibl.v I did. 
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249. And in 1878 a sum of £19,637 9s. 3d. ? Very likely. 
250. And in 1879, £12,434 9s. 7d. ? Possibly. 
251. And in 1880, £78 l.~. 2d. ? Yes, but I can account for this. 
252. And in 1881, £76,674 4s. 9d.? I know nothing of that. l can give no evidence on this item 

of seventy thousand odd. It was au ac\justment made in London. 
253. ·what was your difficulty? It was adjusted in London, but the other items were occasioned by 

the delays of the lawyers in carrying out the conveyances. 
254. This Company has made profits? No, they have uot. · 
255. But there is a sum of £447 4s. in this balance of expenditure and receipts? It was not a balance 

of profit, although it was deducted from the amount for interest. 
~56. There was a balance -on a statement of revenue and expenditure, a credit balance of this amount, 

which you therein call profits. If they were not profits, why did you call them so ? If I did so, I did not 
consider them so. 

257. You remember the item I speak 0£ Did you allow them to deduct it as being profit from the 
interest ? No, I deducted it myself in sending in the account. 

258. That is much better so. Then you deducted it as the profits spoken of under the. contract ? · I 
drew it out as a balance on an abstract to be borne by the contract. It never was a profit. . 

259. It is funny you parted with that so easily. There was another £68 odd which was placed m 
another balance to the credit of this abstract of revenue and expenditure. You again deducted this m 
favour of the Government? Yes, but I made a mistake in that. 

260. In your dealings with the Government you never raised this contention about profits till you 
got here and heard your counsel, who ha,; been brought all the way from England to expound this theory, 
use it? · · I did not at the first beginning of the controversy, but I did afterwards, and I was overruled. 

261. You were overruled, and you yielded? Yes, I yielded. 
262. In stating your accounts you have followed that pi·inciple? I have; I never did recede from· it; 

it was my Directors who •did so. I never believed it to be otherwise. 
263. Well, now, about this £45,000 you speak 0£ It is difficult, I know, to keep these things in 

place; and I asked you those other quet1tions because it was more convenient to ta_ke them so, but now on 
this balance sheet I find, if you will look at item No. 4-

.llfr. Miller.-Would it be convenient for you to give the date? 
Dr. lVladden.-The date is the same, 1876. First of ,all, you will observe it deals with capital of all 

sorts, which is detailed, and the total is £1,800,000. Well, look at item No. 4, which purports to show 
the total capital received as £1,233,573; and if you look at the columns opposite you will see the total 
expenditure is £1,188,315, so that the £45,157 is a balance between the total capital received and the total 
capital expended? Quite true. · 

264. So that it is a balance of actually received capital-actually realised capital; that is plain, is it 
not? I do not know how it arises, but, stated broadly, it may be so. 

265. Stated longly or broadly it is all the same. I read the whole thing, and it is, to all intents and 
purposes, a credit balance of capital in hand. It may appear to be. 

266. Well, those are yom own figures, so that if your figures are correct they have a correct balance, 
and that shows that sum of £45,000 odd as being in hand-capital unused? I suppose so. 

J1f-r. 11Jil!er.-That is the balance sheet presented to the shareholders; it is not the balance rendered 
here. I do not want the jury to be misled. 

Dr. 1lfadden.-I do not mind whether it is a balance sheet presented to your shareholders ·or not.; 
it is, to all intents and purposes, a balance sheet of the capital of the Company. I will read it. 

1lfr. Foohs.-Y ou can read the whole of it. 
lVitness.-Prior to 1882 it was a fluctuating item, but since then it has been continued at that amount. 
26i. Dr. 1lladden.-I suppose you are aware that there is such a publication as Bradshaw's Manual 

of Railwavs? I believe so. 
268. i'f ow I find in the issue of that Guide for 1889 that the same amount is brought forward in the 

balance sheet of your Company. · 
.llfr .. M'iller.-That is not evidence. 
Dr. Madden.-Perhaps it is not evidence, ~·et Bradshaw's is a well known authentic publication, and 

the fac~ is that in Bradshaw it is broup:ht forward, and shows that, up to the latest date of the issue of a 
balance sheet, there was this balance. 

1Y:it11e.•s.-I t is not available capita!. 
Dr. Madden.-They say it is. 
11fr .• Mille1·.___:_N o. 
2f-i9. Dr .. lladden (resuming-).~Have you got the latest one_? Yes. 
270. Give it to me, please (balance sheet handed to counsel.) Do you know anything to the contrary 

of its being· a cash balance? I know it is not. 
:271. In 1886 it is quite certain it was a cash balance? I believe the amount represented in , the 

balance sheet is for shares of the Company which are of little value. 
Dr. Iii a.dden.-It is a balance of capital received, it is not shares. It is a statement of your capital 

account. 
11£-r. Fook~.-It is a statement of shares and capital revenu!'. 
D·r. 1lfadden.-I put in that balance sheet if your Honor pleases. 
1lfr. Fook•.-May it please Yom Honor, l do not think I shall finish with Mr. Grant to-day. Will 

Your Honor please to adjoum. · 
· II-is .I-Ionor.-I think the examination may be C'oncluded. 

1117:. Fool,s.-I think not, your Honor. 
Hi.~ Honor.-We will go on and finish this witness, Mr. Fooks. I said that we would do this, Mr. 

Fooks. · 
11:fr. Foolis.-Very good, your Honor. 
272. Re-examination pro,ceeded n:ith by ,lllr. Foolis.-Yon are asked by my learned friend abot1t that 
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Jetter of the 24th September, 1884. 
Yes. l have it here. · 

Did you answer that letter.7:-dfd you reply to the Treasurer's letter?" 

M1·. Miller.-Then we put in the letter of the 24th September sent by the witness to the Chiet 
Secretary. My friend has suggested, yot1r Honor, t.hat _to save his voice I shall read it. 

H.u; Honor.-Certaii1ly; by all means. 

[Letter read by Mr. Miller.] 
Tasmanian Main Line Railway Company, Limited, 

<Jenei·al ,1/anager'.s Office, Hobart, 24th September, 1884. 
S:i:R,., 
. I, HAVE the honor_ to acknowledge. the receipt of your letter, dated the 16th instant, in which you inform me of 

as~p,ort.by the Colon[al _Auditor t~at in the ~ear· 1~83 a large expenditure was incurred by the Tasmanian M~in Line 
Ra1lw:ay.Company, Limited, to whwh except10n might be taken as to whether such should be a charge agamst the 
revenue of the year. · 
. The expenditure in question is specified in a schedule, of which you enclose a copy, and state that the Engineer

insChief,has minuted the origi_nal to th_e effect that all the items are chargeable to construction, rather than working 
expenses, except the replacement of a building destroyed by fire. · 

You further remark, that should the Co'mpany continue to make alterations ancl additions.at their \liscretion, the 
Colony_ might,never derive any pecuniary' benefit from the increased traffic, as contemplated in the Contract, between 
them ; . and that it is therefore necessary for the Government to have power to prevent the appropriation of revenue 
to. objects not contemplated by the contract. • 

On the presumption that the above expenditure, amounti:ng to £5863 18s. 9d., has been improperly charged to 
maintenance, you desire to be informed how the Company will repay the sum to the Government . 

. I trust you will pardon my repetition of vour contentions, in order to make my replies quite clear. The subject 
is one of great importance, and necessitates a detailed answer, which I commence by referring to the said terms of 
the contract. ' 

Clause 7 states-" The Company shall construct, maintain, and work a Main Line of Railway." · 
Clause 5 states-" The Governor hereby e~pecially guarantees to the Company interest at the rate of 5 per cent. 

per annum upon the money actually expended in the construction of' the railway, up to and not exceeding the sum 
of £650,000." · · · 

Clause 6 states-" No sum shall be. payable for guaranteed interest for. any period during which the Company 
do, not. continue to maintain and work the ~aid line of' Railway in an efficient manner, so as to afford all sufficient 
station accommodation and due facilities for the passenger and goods traffic of' every portion of' -the line." 

Clause 1n states-" The Company shaJI be bound at all times from and after the completion and opening of the 
said ,railway, to keep and maintain the same arid the rolling stock and generally the whole undertaking in good 
efficient repair and working condition." . , 
_ Clauses 7, 8, 9, 10, and 11 prescribe that "The Company shall furnish quarterly an abstract of their receipts 
a:(ld .expenditure for the preceding quarter; that any account not adjusted by the Company in one quarter can be 
subseq'\lently brought into account, and that the Company shall provide satisfactory evidence of all the payments 
made by them, which may be audited, so that the abstract rendered be checked." 

It is therefore apparent that the-whole responsibility rests upon the Company alone of providing every necessary 
facility for the efficient working of the railway, and it is left to their judgment to decide upon the reasonable suffi
ciency of the accommodation that should be from time to -time provided, or as to any additions to or deductions 
therefrom. 

The cost of the whole undertaking was estimated under the contract no_t to exceed £650,000, including the 
allowance in Clause 7 of £25,000 for preliminary expenses: Lut the Colonial Auditor duly certified on the 16th 
January, 1879, that up to the 20th June, 1876, the Company's expenditure had amqunted to £714,854 Is. 7d., and 
that a considerable amount had been expended for construction since that date ; this is proved by the published 
acco)lnts of the Company._ It has often been alleged against the Company-from uninformed sources-that they 
had improved the Railway and rolling stock to its present position· out of revenue. There is, however, no foundation 
whatever for such statements, because all the principal improvements, both of line and rolling stock, WP.re paid for 
out-of the proceeds of the new capital of £100,000 raised long after the railway was regularly opened for traffic, 
while a further sum of £34,994 2s., being the balance of expenditure over receipts, was abandoned as a claim against 
the Government in the final settlement of October, 1882, and was therefore lost to the Company, but gained by the 
Colony.in the improved state of the railway. 

In my official correspondence with the Government throughout a long period, I have frequently called attention 
to the fact that the Contract inakes no provision whatever for a capital account, to which any necessary outlay could 
be charged, and that the Company have no means of rai8ing additional capital; further, that the benefit of_ any 
outlay -must-at least for many years to come-accrue to the colony alone, there being twenty-two years unexpired of 
the contract. You will also observe that clauses 8 to 11 of the contract permit ofno distinction whatever between vouchers 
foi,,payments which to some might-seem chargeable to a." capital," and by others to "revenmi" account; and must 
therefore apply solely to the condition in the 6th clause, that the line shall be worked in an efficient manner and all 
sufficient accomodation be given. I am unable to perceive how any such opinion, as given_ by the Engineer-in-Chief,. 
can -be made applicable to what is purely a railway manager's question, affecting the safe and proper working of the 
line. · 

The various reports Qf the Engineer-in-Chief; and the deed of mutual release dated the 23rd February, 1883, 
being evidence of the sufficiency of' the line at the close of 1882, I venture to submit that any suhsequent expenditure 
can only,be impeached as to its bonaftde character in not being a reasonable requirement for the efficient working 
of the undertaking. . , • 

No ,notice has hitherto been given to the Company that the Govei·nment desire a limitation of the terms of the 
_ agreement entered into under my letter of the 13th October, 1882, and the acceptance thereof by the Hon. the 

Premier on the following date, under which, on condition of the Company surrendering their .claim of £28,258 
10s .. 2d., and costs, for which they were suing; also, £34,994 2s., balance of' loss on working account, or a total of 
£63,23~ 12s. 2d., in consideration of a payment of £14,654 0.<. l0d., and the further proviso that the accounts of 
the Company shoulcl be adjusted, and the true balance of profit an<l loss struck yearly "·aj~er a proper allowance
has been made towards a 1·enewal fund, botli for the line and rolling-stock" [ these words are in italics, Your Honor], 
and it is not·probable that the Uolony would gain by restricting the Company's application of these terms. The
Contract having ·permitted the use of' timber buildings, bridges, and culverts, it is certain that such works have a 
much restricted limit of duration, and each year become increasingly deteriorated in value; 

In making up the accounts, therefore, for 1883, the-Company is entitled to -put aside a very considerable sum 
towards a reserve fund, both for the line, works, and rolling-stock; but as the best possible investment of' this fund 
must be improving and increasing the earning capabilitiP.s of·the property, I venture to submit that the total amo_unt 
questioned by the Auditor is less than the Company are equitably entitled to reserve,-and that they have acted 
judiciously in its investment. 
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The Government might possibly have grounds for apprehension that the Company may absorb the whole of any: 
surplus_ revenue in improving the line to an unnecessary extent, and beyond the requirements of the Colony ; 5eeing 
that but a small part of the surplus of £10,000 I anticipated as the surplus of this year's working will now be 
available in reduction of the guaranteed interest, had it not been already explained that the loss of this estimated 
surplus is accounted for by the traffic receipts being so much below the estimated amount. 

It has not been imputed that the expenditure now questioned was not imperatively required. for, and made 
wholly in the interest of the Colony, since the Company would equally have received their guaranteed interest had 
not one farthing been expended; b_ut, both in general convenience and in saving of current ex1rnnses, the Colony is 
benefited. 

The Company am most anxious to act loyally with the Colony in fulfilling the contract; and its Directors have 
continuously urged upon me to reduce the expenditure in every department to the lowest possible point consistent 
with efficiency, so that the charge upon the colonial resources might be lessened, and that the railway proprietors (of 
whom three sections thereof have never received any interest whatever) might see a prospect of' the operation of the 
first portion of Clause 13, under which " If in any quarter the profits of' the undertaking reach but do not exceed a 
sum equivalent to six pounds per cent. per annum on such outlay (£650,000), the Company is to retain all such 
profits ;" and the continuing portion of the clause, wherein, after a moiety of the profits exceeding six per cent. has 
sufficed to pay off the amount paid by the Government for guaranteed interest, the whole of the profits obtained 
from working tht• line helong exclusively to the Company. 

It is not therefore probable that any unnecessary expenditure will be incurred ; but so anxious are my directors 
to ensure this, that I do not doubt they will be willing to enter into a mutual arrangement with the Government 
having for its object the prevention of any appropriation of revenue to objects not contemplated in the contract. 

In the official Report of the Railways of Natal, Cape of' Good Hope, for the year 1883, I notice that the annual 
revenue account is regularly charged with large sums under the following headings:-

1:Ionses for platelayers and other staff'. 
New buildings und alterations, workshops, stores, &c. 
New machinery and erection, tools, &c. 
New sidings, and enlargement of yards. 
Additional water supply. 
New rolling-stock. . 
New gates and crossings, platforms, signals, &c.,-

being similar to the requirements of the Main Line Railway. . 
By the Orient mail just delivered, I have received the Report of the Directors of the London and North

Western Rail way of' England (a purely private undertaking)! which is, I believe, the largest single system of railway 
communication in the world, in which it is stated that in the mlf-year ending the 31st December, 1883, the Company 
had, from revenue receipts only, renewed 126 miles of single road permanent way.-" In the locomotive department 
they had in the half~year paic) out of revenue for 35 entirely new engines;. they had renewed 59 with new boilers, 
&c.; and they had practically made as good as new 674 engines out of the stock. In their carriage and wuggon 
department they had put on the line 95 new carriages and 282 new waggons ; while 770 waggons had been made 
entirely new, except as regards wheels and axles. They had lost the s.s. I-Iolyltead; and us she had been charged 
to capital account, thr.y had been obliged to replace the whole £35,000" out of the revenue account, but hoped, if 
tlrny had no casualty this year, it would be redeemed. 

Simil~r quotations to the above can be obtained as to the practice of the various Governments and Railway 
Companies throughout the world, since their reports arc always made public. I trust, therefore, it has been proved 
to your satisfaction that the princeiple adopted by the Main Line Railway Company coincides with the uniform 
practice in the management of all such undertakings, and that the Company are deserving of your full confidence. 

I have the honor to be, 
Sir, 

Your most obedient Servant, 
I:Ion. ADYR DouGLAs, ilf.L. C., P1·eniier and C!tiif Secretmy. C. H. GRANT. 

J.lb·. Foohs.-And now read the answer from Mr. Adye Douglas. 
11£-r. ll1iller.-I did not bargain to read the whole of the correspondence, but merely this somewliat 

lengthy letter to save Mr. Fooks's voice, but I suppose if I am to read it I must read it, that is all. I 
ask my friend to take it as accepted. His a letter from Mr. Adye Douglas. 

His lionor.-You can read the portions of it which are clearly applicable to your case, Mr. Miller. 
ilfr. Miller.-Certainly. 'l'he first portion of it would hardly be foreign. But as it is a very short 

letter I will read the whole of it. 

Cltief Secretary's O!fice, Hobart, 3rd October, 1884. 
Srn, 
· I HAVE the honor to acknowledge the receipt of your letter of the 24th ultimo, which has been duly considered. 
I need not follow the various matters contained therein. 

It is sufficient for the purposes of the Government to refer to the last paragraph in page 10, wherein you state, 
"It is not, therefore, probable that any unnecessary expenditure will be incurred ; but so anxious arc my Directors 
to ensure this, that I do not doubt they will be willing to enter into a mutual arrangement ~vith the Government 
having for its object the prevention of any appropriation of revenue to objects not contemplated in the contract." 

I shall be prepared to enter into arrangements for this purpose, and shall be glad to have your views on the 
subject; but, in the meantime, it is necessary that the Government tu,ke steps to ,have the question decided at once 
whether this sum of £5863 18s. 9d. is fairly charged against revenue. 

If' you have no offer to make, I shall be compelled to advisP. the 'l'reasurer not to pay the full claim for interest. 
Awaiting your reply, · 

I have, &c. 
ADYE DOUG LAS. 

· C. H. GnANT, Esq., General 1lianager Tasmanian 11fain Line Railway. 

J.lfr. Foo/1s.-The letter of the 7th of October was read, but the explanation was not read. Some of 
them were read, but my learned friend stopped short. · I do not know that it is necessary, however, to read 
them. 

Dr. J.Wadden.-Are they not the same as the evidence which has been tendered. 
J.lfr. Foohs.-N o. 
J.111-. lliiller.-The paper we put in. 
Dr. J.ltadden.-Certainly . 
.1lf1·. Miller.-We put in these subsequent letters forwarded. We put them in as an exhibit. We will 

put a copy of this in, and give each of the jury one. 
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Dr. Madden.-My friend wants to pnt this into the jury's hands as an exhibit. 
The Attorney-General.-Why don't you put in the Parliamentary copy of them. " 
Mr. Foohs.-It contains everything, I suppose? 
The Attoi·ney-General.-Y es. 
Mr. Fooks.-Very well, then. 
His Hon~r.-If you put this into the jury't'\ hands as evidence it will hardly be a'fair' way. 
Mr. Fooks.-! do not i;:ee this letter of the 13th October, 1884 ; you read it, I know. · 
Mr. 111iller.-Somebody read it, any way. · . . 
Mr. Foohs.-N ot the 13th October, 1884. Let them all go in . 
.Atir. Miller.-That should be read, Your Honor. I mean the answer to the letter. This will be the 

answer to the letter of the 13th, the letter from Mr. Adye Douglas. I will read it. 

Tasmmiian 1Wain Lin~ Railway Compan.1/, Limited, 
General Manager's Office, Hobart, 14th October, 1884. 

Srn . . 
'I HA VE the honor to forward you herewith an Abstract of the Trane Receipts and Expenditure of the Tasmanian 

Main Line Railway Company, Limited, so far as they can be made up in this Colony, for the quarter ending the 30th 
'September last. . . 

It is with regret I have to observe that, although the revenue rece:pts of the quarter amount to £14,9,46 0s. 8d., 
the expenses have increased to £19,134 8s. 2d., leaving, therefore, a debit balance against the working account of the 
year of £4820 7s. · , . · 

The principal items of increased expenditure are, however, of an exceptional character, and such as, I trust, will 
not occur. again to the same extent. · · 

Although the operations of the current year have failed to fulfil my predi_ctions from causes which have been 
fully explained, I ~ee no reason to doubt that the year 1885 will be the first of a series that will show an ever
increasing balance to the credit of the revenue, and a corresponding reduction of the liability of the Colony. 

The full amount of. the guaranteed interest for the. past quarter bei::ig due to this Company, I enclose an account 
for Eight thousand one hundred and twenty-five Pounds, to which I have added the balance ·of prfwious accounts 
now owing to the Company. I shall feel obliged by your directing the payment of these amounts, in accordance 
with the conditions of the contract. 

I have, &c. 
C. H. G RA.NT. 

Hon. '\,V. BuRGEss, M.H.A., Treasu1·e1·. 

Mr. Foo'1s.-And the correspondence upon the Report of Mr. Speight. That Report was reacl. I 
made no objection. This Report.had not been understood by Mr. Grant, but correspondence has been raised 
~~ . 

His Honor.-Have yon considered how much this is likely to influence the jury's mind as to the 
question of what is cost and maintenan~e, Mr. Fooks? Is it likely to affect that question, which is the 
only one befor_e them ? 

Mr. Foohs.-I am very much of that mind myself, Your Honor. I am very much of that opinion. 
But the jury are likely to be prejudiced by Mr. Speight's Rep-Jrt, and this is entitled to consideration, 1.f 
you will allow it to go in, Your Honor. . 

His Honor.-You can put it in without reading it now. 
Mr. Foqhs.-;-Very well, Your Honor. 
Mr. Miller.-Our letter, Your Honor, I think, might be read. It is not a long letter, fortunately. 

Tasmanian Main L{.ne Railway Cmnpan.11, Limited, 
Genera: Man«ger's Office, Hobart, 27th lliay, 1885. 

:Sr.a 
'I HAVE the honor to acknowledge the receipt of your letter elated be 28th ultimo, in· which you inform me that 

tlie Governnrnnt having received Mr. Speight's report intend to act therec,n, and to deduct £4088 13s. 5d. from the claim 
-of the Tasmanian Main Line Railway Company, Limited, against the Trrnsury, on the ground that such s~m is due to 
.the Colony on the accounts of the year 1883, as shown by the Colonial Auditor's Report, confirmed by Mr. Speight. 

Having had the honor, since the receipt of yonr letter, of se'\'eral'interviews with the Honourable the Premier 
and yourself, at each of which I have pointed out that the Government are not adopting the recommendation of Mr. 
Speight, by which this Company would be saved from most serious inconvenifmce, but are acting most inequitably in 
,deducting money which was necessarily expended by the Company solely for the benefit of the undertaking, that is, 
for the advantage of the Colony; and that the Company are neithe~ directly or indirectly financially interested in 
.such outlay. . . . 

I must now earnestly protest against the stoppage of any portion of the guaranteed interest, which the accounts of 
the Company show to be due to them, and of which a portion at least cannot fairly be charged against the Coinpany. 

Although a copy of Mr. Speight's Report was sent to my Directors by the first mail after its receipt, there has 
not yet been time to obtain a rnply thereto. I do not, however; apprehend but that the Company would be willing 
to make an arrangement with the Government on the principles recom!Ilended by Mr. Speight, viz., that amount in 

·-question for 1883 and 1884, and any future capital expenditure, should be so marked that it could be identified aml 
·.allowed as a credit when -the valuation of the railway on its sale to the Government is made, and that the Company 
. should in future obtain the assent of the Government before incurring expenditure of a "capital" character. 

Since the Government have not, up to the present time, informed me of their intent~on either to consider or to 
submit to Parliament the equities of the case laid down by Mr. Speight, I am unable to avail myself of your offer to 
pay a (much reduced) portion of the guaranteed interest, and, as the delay in receiving even this sum must necessarily 
seriously prejudice the Company, I must earnestly request that a further consideration should be given to the matter, 

· and that I should be assured of. the full concurrence of the Government in all the recommendations made by 
their adviser. · 

. Hon. W. H. BuRGEss, 11'1..H.A., Treasurer: 
I have, &c . 

C. H. GRANT. 
M1·. Fooks.-Would your Honor adjourn? It is getting very late. 
Hi.~ Honor.-We will finish this portion of the case to-day, Mr. Fooks. You cannot have much 

.more to ask this witness, and I would prefer to close the case for the one side to-night. 
Mr. Fooll.•.-I propose now to have the Memorandum of Articles of Association. 
Dr. 1J1adden.-They are admitte_d. 
273. Mr. Fook~ (to the witne~s).-Now about this £45,000. My friend represents it as being a cash 



70 

balance. _In the reports as I understood you, you do not, or do you, admit that that. represents cash in the 
hands of the Company? I am instructed by my Directors to say that it •is not cash unexpended. 

Dr. Madden.-I do not know what he means by" my Directors." 
Mr. Fooks.-I understand it is the whole of their capital. 
Dr. Madden.-There it is in the balance sheet, and it purports to be cash. 
JJJr. Foolls.-It does not, and I object to your saying so, . 
Hu; ·Honor.-Dr. Madden says it is, and you say it is not. It is as six of one and half a dozen of the 

other. Now, you ask Mr. Grant-what he says it is. 
1lfr. Foo/1s.-No, I ask him if the sum represents cash. 
lJr .. tladden.-1 object to Mr. Grant's saying it is so and so, or that he is instructed that it is such and 

11uch a thing. . 
111r. Foo/is. -I ask do you think it is cash? It is not cash. 
Jlfr. Foo/1.~.---:Does that apply to all these reports that have been published by the Company? Yes . 
.iJ'Ir. Fool1s.-There is some abstract, your Honor, suggested regarding the mail contract, and it was 

stated there was an arrangement for a subsidy at a certain period. That was why it did not appear. 
His Hon01·.-Mr. Ellis mentioned that. Mr. Grant has not been examined on that-it would be 

altogether new. What was that way-leave for the use of which the Government paid the Company £100 
a year? · 

Mr. 111iller.-That was not in the contract, and the Company were entitled to the full benefit of that. 
I should like Your Honor to ask him, as regards the refrei,ihment bars, were the whole of the receipts of 
these.credited to the Government? · · 

]Jfr. Foolis.-But it appears upon the abstract they have had the benefit of the whole of the receipts. 
Dr. 1"1adden.-It is something not raised in the pleading. · 
His Honor.-There is no quest/on of this raised upon the pleading. 

. 1Jh-. 111iller.-No. It is to show the conduct of the Company towards the Government.· I wished to 
show they had given every benefit possible to the advantage of the Government. 

His Hon01·.-We are not trying a question of ba_cl conduct or good conduct towards the Government 
at all, but upon the general issues. · 

JJ1r. Foo/1s.-That is all I have to ask you, Mr. Grant . 
.A-Ir. Miller.-Will your Honor adjourn till Saturday? 
Hi~ Honor.-To-morrow we sit in Banco, Mr. Miller. 
Jltfr. ,t/iller.-What time, then, on Saturday will your Honor sit. I presume 10·30. 
His Ho_nor.-As convenient to you, gentlemen. I should like to push on the case. I could sit to

m01Tow afternoon if you think anything is to be gained by it, or if any of you gentlemen think any 
purpose is to be served by so doing. 

Dr. lUadden.-Do I understand your Honor tliat the plaintiff's case is closed? 
1111·. FoollS.-1 think it is. I do not anticipate having to offer anything farther beyond putting in 

certain documents, or unless anything substantial should arise in the meantime. I think I may say it is 
closed. 

His Honor.-Of course if anything substantial arises, your are at liberty to introduce it in the case, or 
if you have any documents to be put in. Then we will sit again at 10·30 on Saturday. 

Court adjourned till 10·30 A.M. on Saturday, May I I. 

SATURDAY, 11 TH MAY, 1889. 

The Court met at 10·30 A.M. 

Mr. Foolls said: I consider it my duty, before we proceed to the ordinary business in this cause, to 
call your Lordship's attention to certain articles which have appeared in the The .MercU?'Y· 

His Honor.-When did they appear? 
lib·. Fool1s.-Last Wednesday, and another this morning. I consider these are eminently calculated 

to influence the jury and to prejudice them against one of the litigant parties, namely, tlie plaintiffs in the 
case. Now, I hold that nothing of that sort 9ught to be done nor comments made, especially "·hile a case 
is sub ,iudice, if it would tend to influence a jury. I do not care about it myself, though it might be 
supposed that as my name is mentioned I draw attention to the matter because I am hurt. As far as I am 
concerned I say the article is untrue, misleading, and very impertinent on the part of the magnificent 
"we," who is I presume the editor of the journal. It is this :-" It is gratifying to find that Mr. Fooks, 
Q.C., in addressing the Court yesterday in the case of the Main Line Railway Company vei'Sus the 
Government,.said that 'he had every confidence in the justice which would be administered.' If we 
remember rightly he expressed a somewhat different opinion not many years ago, in fact, held that the 
Company could hardly obtain justice in this· Colony. We remember that we pointed out at the 
time that this was both an unwarranted and foolish insinuation, as it was probable that the Compan.v 
would have to plead the case before the Supreme Court here." Such a statement never did take place, 
and I am quite certain nobody either in England or the Colony ever heard any suggestion from me 
that the Company could not get justice in Tasmania. The article is calculated to lead the jury to think 
that when I expressed confidence in them I did not mean what I said. The next paragraph appears in 
to-day's issue, as follows:-" We are requested to state that Mr. Fooks, Q.C., denies that he ever made 
any reflections on the administration of justice in this Colony in connection with the Main Line Railway. 
The statement to which we referred was made some years ago, and commented on by us, but we have not 
had time to" search our files for the particular passage referred to, fn the meantime we give the denial as 
a matter of justice to Mr. Fooks." There is a repetition of the fact. I am not going to ask that this 
party be committed, but I do think it calls for some expression of opinion from your Lordship that there 
must not be comments of this kind. . 
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Hi.~ Honm· said, I am quite satisfied that the jury will not be in the least influenced or prejudiced by 

the articles rea1L I cannot suppose the possibility of their being so influenced after hearing your comments 
on the matter. Is your case closed? 

Mr. Fook.~.-No; I wish to call one more·witness, Mr. Audley Coote . 
.LWr. Miller said Mr. Grant, in his examination, stated that ihe greater portion of the gatekeepers' 

cottages were replacements of other cottages. Dr. Madden very properly pressed him to give instances, 
and Mr. Grant said he- could not from memory <lo so, but Mr.Nairn, who is the Superintendent Engineer 
now, can supply the information if allowed to be re-called. He was not asked the question during his 
former examination. There is another point also, your Honor: towards the end of a long day, Mr. 
Grant's cross-examination ceased, and I am not quite sure whether he gave a complete explanation as to 
some of the entries and the amount of capital remaining to the credit of the Company. 

MR. CHARLES CAMERON NAIRN n·as then re-called in and examined by .1Hr. MILLER. 
I. You have already been sworn? Yes. 
2. When these gatekeepers' houses were erected, you were superintending engineer? Yes. 
Bi,s .Elonor.-How many of these were in place of old buildings? I can recall about five of the 

lodges actually renewals in place of old lodges. 
M_r. Miller.-! have a list of new lodges here. The witness has said he remembers five. 
3. To TVitnes.~-Can you say positively whether there were not more than five? I cannot swear 

there were more, but I believe so. 
4. Bilton's ; was that one? Yes. 
5. Fourteen-mile gate ? Yes. 
6. Coombes' Mill? Yes. 
7. Snake Banks? Yes. 
8. Flat-top? Yes. 
9. Evandale Station? I will not be certain about that. 
10. Mile Road? Yes. 
11. Conara? I am not sure. 
·Mr. Miller.-That is six he is certain of. 
12. Gross-examined by D·r . .Ll.fadden.-W ould that about substantially represent the probable number 

of renewals? No, I think not. I think there were more. . 
13. Now, how many do you think there were: give yourself a margin? Well, it is difficult to say. 
14. Well, you have had time, 48 hours, to refresh your memory. Do you mean to say that your 

memory is so short that you do not recollect that when you were asked to suggest any cottages that were 
renewals you did not at first say" I cannot say," and then that Rosetta Cottage was one? Yes. 

15. And when you were asked the year in which it was burnt down, you could not say? Yes. 
16. You are positive now about these six. Will you positively swear there were more than stx? I 

am not going to swear anything of the sort. I think the whole fifteen might have been. 
17. I ask you to say how many renewals you will swear to? Six. 
18. You will not swear there were any more? 
19 . .Llfr. Miller.-That is because you have not gone into the others? Yes. 
20. His Honm·.~Are we to understand that when fifteen were charged, you only took the trouble 

to look up six? No ; I have looked through them all, but I can only swear to the six. All that I would 
like to swear to. 

21. M_r. Miller.-Within what time have you made the examination? 
22 . .Dr . .LWadden.-You have looked through all the huts referred to in these particulars? I think so; 

those relating to 1883 and 1884. 
23. Is the gatekeeper's lodge at Austin's Ferry a renewal or a new work? No, it is a new one. 
24. Wilson's lodge ? That is also for a new purpose. 
25. Can you tell me the average value of these huts? Well, I cannot do · that very well, because 

they vary very much. Some are two rooms and some are three. 

MR. A UDLEY COOTE mas then called and examined by Mr. FooKs. 
1. You have been a resident of Tasmania for some years? Yes. 
2. -And you are now, and have been for some time, a Member of the Legislative Council of the 

Colony? Yes. 
3. Are you acquainted with the Tasmanian Main Line Railway Act-the first Act, I mean? Yes. 
4. Are you acquainted with the second Act? Yes . 

. 5. I am asking you to speak from your own knowledge as a Member of the Legislature. Are you 
aware there was a Government Commission before the Act of Parliament having' reference to the railway? 
Yes . 

. 6. You have seen that report, I suppose? Yes. 
7. It is a Parliamentary paper open to the whole public? Yes. 
8. Yon have seen it, I suppose, a great many times? Oh, yes, I have seen it. 
Now, I am not going to ask you the contents of it, but I hand you up a paper which appears to be a· 

copy of that report. 
His Honor.-What has that to do with the case? 
Mr. Foolls.-l am quite aware that Your Honor has ruled that the contents of the report are not 

evidence, but I want the fact of the existence of the report admitted. I do not think it would be fair to 
Your Honor to regard your decision as final in this matter. It is not too late to alter it. This case may 
go further, and they may say to me, did you do all you could to get the document admitted as evidence? 
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. D1· . .L1tfadden said he was quite willing to _admit that Mr. Fooks had used ~very effort to obtain the 
admis~i_on of the report of the Royal Commission as evidence, and that an objection had been taken by . 
counsel for the defendants. . · 

His Honor said he held that the proof of existence of that which he held to be irrelevant was also 
irrelevant. He held that the report itself was irrelevant, and therefore that evidence proving the fact that 
a report was made was also irrelevant. 

Examination continued. 

9. 11£1·. Foohs.-Did yon after that first Act was obtained go to England to negotiate the formation 
ofa company to make a line of railway? Yes. 

10. Did you take that report with you? I did. 
11. Did you use that report for the purpose of your negotiations for the formation of the Company? 

I did. 
12. Were these negotiations effectual in forming tlie company? 
His Honoi·.-A contract has been made, and by that contract the parties are bound, and I am not 

prepared to go beh~nd that contract . 
.L1fr. Fooh.-Then the question I ask, whether the report was used for the purpose ofnegotiation,you 

rule to be immaterial? · 
His Hono1·.-I do . 
. Jli1·. J.lfiller.~Does Your Honor not think that in view of what has been said that the precise question 

objected to should appea1, on Your Honor's notes. _ -
13. J.1fr. Foo/is (resuming.)-After having gone to England and negotiating did you retum to this 

Colony befol'e the passing of the second Act? I did. 
14. Now, then, I must ask you this. Did you make any communication to the then Members of_the 

Govcmment respecting the result of the negotiations? 
. Dr ... llfadden.-Well, I object to this, Your Honor. 

J.1fr. Foolu !'epeated the_ question. 
D1·. J.1.fadden.-I object to the question, most emphatically. 
His JJ01101·.-I look upon that as going behind the contract again. 
22. J.111·. Foohs (resuming-.)-After your return to the Colony the first Act was passed? Yes. 
22. Had yon n,ot some correspondence with Sir James Wilson on the subject of this Main Line 

Railway case ? Yes. 
Dr. J.1.fadden said it seemed a pity to waste time in bringing evidence unobjectionable in itself, but 

which led up to evidence which could not be receivecl. 
Hi;; Honor said, I cannot see what relevancy this evidence can have to tlie question of maintenance 

and construction, which is the sole question before the jury. · 
J.1.f1·. Foohs.-I understand that you rule I am not to call as evidence the letter from Sir James 

Wilson having reference to the contract subsequent to the passing of both Acts. 
· His Bonor said the letter written by Sir James Wilson was· a pmely private communica1ion, and 

that he'lmd no authoritv to deal with the matter as a Member of the Government . 
.1.1'b-. J.1f-iller said it\vas a contention in the cour~e of the case that maintenance and working might have 

a technical meaning; if so, that would be explainable by the opinion of experts ; but it was also asserted 
by the 'I'. M. L. R. Company that they had no technical meaning-they' were plain English terms, and 
unambiguous. But there was a secc>nd contention, that if the parties, at the time they were introducing. 
these words into the contract, agreed between themselves as to the sense in which they were to be used, 
it was at all events arguable that the means whereby they arriv.ed at the conclusion should be receivable 
as evidence. 

His Honor said the terms maintenance and working had already been accepted as having their 
ordinary meaning. 

J.111'. Foohs.-Then, if that definition is accepted, this evidence need not be given. It would be 
simply idle evidence. -

His Bono1·.-Does this close the case? 
J.l:fr. Fook.~.-IfYour Honor pleases. That is our case. 
D1·. J.lfadden.-May I trouble Your Honor to read your notes of Mr. Grant's evidence in chief, the 

first part of it? 
His Hon01· said Mr. Grant told us he was a Civil Engineer, aud had been manager of railways for 

several years, here and in America, and came to Tasmania to carry out the contract involving the 
expenditme 6f £1,050,000. A sum of £100,000 was raised after the completion of the line. He furnished 
the Government with quarterly abstracts of receipts and expenditure, and up to the present time no 
objection had been raised as to the forrri in which these accounts were rendered. Before the Disputes Act 
no items had been objected to os wrongly included. The Government Auditor audited the accounts. All 
the iterps were necessary expenditure for mointaining the railway in good working order. The new store 
could not be done without. A new engine was also required, and a large saving had been effected. There 
had been an economy in fuel. The work could not have been carried out without a fresh engine. The old 
.engine was sold for £210, and a new one bought for £lr10. In the erection of the carpenters' sl1op the 
labour was new, but the materials were old. 'l'he erection ofa porch was a necessity. Coming to the lodges, 
many existed when the line was taken over. 

D1· . .LVladden.-Thank you, Your Honor. If Your Honor pleases-
111r. Foo/is said in his address he had not referred to the cottages, and he was Tery anxious that his 

learned friend should have the authorities upon which he relied in this matter, and also as to what was 
included in profits. . 

His Ilono1· said it was unusual to interrupt a counsel for the other side in his address. 
· -D1·. illadden said if the object of his learned friend was to assist him, he would have no objection to 
hand the authorities to his colleague, Mr. M'Intyre, for pemsal. 
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Mr. Fooks said he was quite willing to do so. 
-Dr. 111.adden then made an application to be allowed to amend the second plea by paying into Court a 

sum cf £640-£600 to cover the wildest and most extravagant estimate for erection of gatekeepers' lodges, 
and £40 to cover the item in the Hobart yard, which was suggested to constitute a renewal. His Honor had 
reiterated from t!ie B~nch that the real question at issue was to decide between "new" and "renewal," and 
had already seen m evidence that as far back as 1884 Mr. Grant was asked to give the Government a list of 
items which were of new construction, and Mr. Grant now said he did not then understand what was meant. 
But this was met by the letter from Mr . .Adye Douglas in September, 1884, explaining precisely what was 
meant, and giving a list of the items to which exception was taken, headed "Expenditure during 1883 on 
works (not being renewals) that did not exist in 1882." Therefore, the other side must have been perfectly 
aware of what was in question. When the first application was made, more than a week ago, no suggestion 
was then made that these huts were renewals. It was left as admitted that these were new, and not 
renewals. The Court had the power to amend the plea so as to raise the true issue betweel). the parties. 
The question was, whether or not the Government were chargeable with matter that were new works. A 
very great deal might be said to induce the Jury to believe that these buildings were really not renewals in 
the true sense of the word ; but he did not intend to burden the case with this, so he asked to be allowed to 
pay this £640 into the Court. 

Jrlr. Jli.iller said he had no wish to say anything as to the power of the Court to amend the plea, but 
he ventured to say that an application under these circumstances had never been made in any case he ever 
heard of; namely, they were seeking by degrees as the case developed, knowing the contentions between 
the parties, and, after having sternly denied that a farthing was due on any of these works, and pleaded that 
the plaintiffs were making an unjust claim, they, at the very last stage, asked le1tve to pay £288 into Court. 
They now, as the case developed itself, had found new danger, and that their position was untenable, so 
they asked to be allowed to pay sixpence by sixpence. They now acknowledged this claim to be just to 
the extent of £288 and £640, nearly £900. They said, "now we will fight them degree by degree, and 
throw all the responsibility of this fight upon them." 

His Honor said the defendants come into Court relying upon the written statement of your 
Manager that this was a new work. They say you have sprung a surprise upon us, and give evidence 
from your own Manager to the effect that these are renewals, and we 110w ask to be placed in the same 
position as if he lui.d not led us astray. 

M1· .Zlfiller.-They have had the whole of this correspondence to refer to. Will Your Honor allow 
.me to turn to a letter from the T. M. L. Railway Company's office, dated 27th May, 1885. It states 
"I must now earnestly protest against the · stoppage_ of any portion of the guarant~ed interest which the 
accounts of the Company i;;how to be due to them, and of which a portion at least cannot fairly be charged 
against the Company."_ 

His Honor pointed out that the Manager's written statement referred to the works as new and 
not renewals. 

111.r. Mill.Bi· said it is not fair io take one isolated portion of the correspondence. The portion referred 
to merely assumes that these are new works, but even under this aspect it is not an assertion that these 
are new works in the legal application of the words. The letter from Mr. Grant earnestly protesting 
-against the stoppage of guaranteed interest which has been read, was written long before the action. 

His Hanoi· read the heading on the items fof expenditure "Expenditure-during the year 1883 on 
works, not being renewals, that did not exist in 1882." 

Dr. J"J!Iadden.-W e had a letter with the same heading. 
Mr. Millei· rea1l the following extract from the Colonial .Auditor's Report:-

" 5th June, 1884.-Referring to the subject of the conversation held with me yesterday, I have the honor to 
request you will be so good as to furnish me with a statement of the cost of works during the year 1883 that do not 
exist in 1882, and specifying the co•t of additional carriages and trucks, the prices of which I did not tbink that it 
was necessary you should include in the return. Upon further consideration I think it will be desirable also to 
include this cost, as it cannot be arrived at very exactly in any other way." 

He said this is the expression of the Colonial Auditor when commenting thereon, and Mr. Grant uses the 
same terms. It is a mere quotation of the .Auditor's expression, and even were this arguable, how, in view 

the conespondence, could they have been misled? They have been trying to pay us by sixpences, and 
.hough there will always be amendments at any stage of a case, I never heard a case when there should be 
successive applications for amendments as in the present case. The Government have declared there is not 
a farthing -due to us, and afterwai'ds say-fo·st, that we are entitled to £288, and then £640 more. These, 
we say, are not new works in the proper sense of the word. All we have said is that, even adopting the 
expression of the Colonial .Auditor, they did not exist before 1882, but_ they are virtually renewals ; and in 
making an application of this kind-

The Attoi·ney-General.-I helieve they consented. 
llfr. Ritchie would claim the right, as junior, to say a few words, and he trusted they would consent 

to the application to amend the pleadings only on payment of costs. He called attention to the second 
plea, in which the Government declared that they never owed anything at all. There was an absolute 
denial of every one of the amounts claimed. Then what happened? 'They came into Court and applied 
for leave to pay in a sum of £640. That was their application after they had denied owing anything at all. 
What object could they have but to save. the costs .on this side? They came · after they had every 
information respecting the claims and after the case had commenced, and he submitted that if this was 
granted, it could only be granted on payment of costs to the date of the application. 

· Dr. 1Hadclen said when the Government had' pleaded never indebted, it had been clone in good faith. 
They had official information that these were new works in the sense in which t_ney were understood by 
them. They never suspected that par.t of them, a twopenny halfpenny part of them, would be spmng on 
them as renewals in this way for the sake of securing costs. They repudiated them at the time on the 
information given by Mr. Grant; but when Mr. Nairn came and told them that these were actually 
renewals, then they could only suppose that"Mr. Grant had been mistaken. The fact was sprung upon them. 



74 

They cottld not have undertaken to say without information that these were not new works. · Mr. Grant 
had told them- they were new works; he might say they ought not to have believed him, but it was not for 
them to dispute the statement. They asked leave to pay in this amount., and to refuse would be unfair and 
contrary to every principle of law. His learned friend said he had never heard of such an application 
being granted, hut in the case the Govemment v. Holden it was allowed, and the matters in issue were left 
to the jury. Notwithstanding the objection of his learned friend, Mr; Ritchie, he believed they were 
entitled to pay the amount into court now. Regarding the remarks of his friend, Mr. Byron Miller, that it 
was a matter specially within their knowledge, he denied that. The Colonial Auditor had gone to Mr. 
Grant, and, in terms of the greatest courtesy, asked for information, and said they had been informed that 
such and such items were absolutely new, and he asks him to confirm his views. Mr. Grant writes back 
that they are, principally. He is then asked for a return of those works which he says are new, and this 
retum was famished. Mr. Douglas had written a letter ou- the correspondence, asking if this was so, and 
Mr. Grant replies that he does not for a moment affirm that they are new. '.l'hey made the application in 
good faith, and because it was most desirable that the real question ,3hould be tried, and that disembarrassed 
.of any trumpery side questions. His learned friend had said they shottld have costs. They could not have 
.costs then ; the costs would, of course, abide the issue, and would Le for the taxing master to arrange. 
That was merely a matter of taxation. He applied now to pay into Court £640 with interest to date, 
-which he had had calculated. 

11:lr. J1:lillei· said the return on which the Government relied was not theirs, but that of the 
Colonial Auditor-they simply quoted his own expression. , · · 

.Dr. 11:fadden objected. . 
111r. 11:f-illei· said as to the statement that it was a return of Mr. Grant's, it was no such thing. All 

Mr. Grant did was to send in his quarterly abstract of receipts and expenditure in writing. The Colonial 
Auditor in that letter of the 27th May, said that Mr. Grant had said so and so, and, in replying to the 
Colonial Auditor, Mr. Grant had simply'quoted his own expression. It was not their report-they never 
made such a report; the statement was contrary to fact. 

Hi.~ Honoi· said they hacl a letter from Mr. G1:ant, in which he enclo~ed a st11tement of new works 
,constructed during 1883 that did not exist in 1882, and the cost of additional carriages and locomotives 
provided during the past year. Then they had a subsequent letter and a list from Mr. Grant of expenditure 
on works (not being renewals) in 1883. He had in his reply in his own -letter told them what were 
new works. Th,e very questi01i raised between the Government and the Company in this action was as to 
-whether these were new works. A list had been sent in by Mr. Grant showing what works were 
constructed during the year, and the Government relied on that. Evidence was now given that so far 
from these being new works, they were old works replaced. Certainly as to the store, £40 of the money 
represented the removal of old fittings from one place to another. The Government had pleaded that these 
were new works of construction. The question to be decided was, whether these additional works came 
within the meaning of working expenses. That was the sole question to try. It was admitted in 'evidence 
that some ought to be put to working expenses, up to £640, and the Colony now admitted that amount ; 
-and those representing the Queen said they would never have disputed this amount but for the repre
sentations of Mr. Grant. But for that they wottld never have pleaded as they had in regard to the~e items, 
as. their desire was to try the real q t1estions at issue. He thought they should be allowed to pay into Court 
the £640. He thought all the costs of thiis ·issue should be paid by those who put in the plea ; but it "·as 
important they should deci~e the cause, if possible, without reference to the ~ide issue of the £640. 

· J1:lr. Miller thought in preparing the new Bill the amounti,1 would be limited to the limount paid in on 
these two specific items. 

Dr. il'Iaclden could not set it right now, but would be prepared to do so in half an hour after the 
·adjournment. They could either pttt the whole record in order, or amend the Bill as to the items paid in. 
He would suggest now that a new Bill be pleaded as to the items paid in, and then raise a separate issue 
.as to the amounts left. He did not care which plan was adopted; but he could be prepared with the Bill 
in a quarter of an hour after the adjournment. 

J11r. J1'liller.-The Bill can be drawn in five minutes. 
llis Hunor.-Then, an order would be made for payment into Comt to the extent of £640 and 

interest. 'fhere will be leave to do that, and we will assume that it is done. 

DR. MADDEN-addressing· the Court and-Jury-said he appeared with his leamed friends, the 
:Hon. Attorney-General and lVlr. l\'I'Intvre, on behalf of the Government, that is, the Queen, to 
place before them as advantageonsly as he could the co.ntentions which the Government had cleemed 
·it right to take up on the matters in dispute in the interests of the people of this count1·y, and to 
present, for the consideration of the jnry on their behalf~ the views they had so taken up. He saw 
before him seven stout-hearted men struggling with adversity. For five hours a day for three days 
they had listened to the lengthy arguments in the case without getting any very clear understanding 
of them probably, and when they rose frnm their pillows that morning, no doubt they had heaved 
,a heavy sigh at the bare idea that they were about to take in another dose of the same kind. He 
hope<l he would not occupy their time or pat.ience to the extent the other side hacl done-at hiast he 
thought not. They were all bacl judges as to the time they would probably take up in expounding 
the matters they had to bring· forward; but he would endeavour to keep his remarks within 
reasonable limits as far as possible, out of consideration for their failing~, which, after all, belonged 
generally to the members of our common humanity. His learned friend, Mr. Fooks, in expounding 
the case the other day, had become quite fervent in expressing bis confidence in the. jury, and said 
he did not believe the members ot it could do otherwise than afford the most ample justice to his 
-clieut, and that, in fact, he looked upon them as most splenclicl specimens of the huma11 race. This 
morning he appeared pale with anger at some paragraph which had appeared in a pape1· suggestincr 
that he had said something at some time ag-ainst the probability of obtaining justice at the hanc.Js ot· 
such a jury. His learned friend was an old and experienced practitiouer in the coarts in England, 
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arid he would not dispute for a moment that he was up to'any and every dodge known in nisi prius. 
He had enough experience of that; he therefore expressed his desire to repose the utmost confidence

.in you as men who would give the foreigner justice. Of course, no one would dare to say that you 
would not do what was right; but it was not the first time in his experience that counsel had 
ventured on this line, in the hope that there might be some weak man ou the jury who might be 
t_empted to decide according to his vanity instead of -in accordance with the law and the facts. 
There were such, of !'ourse, and it might be that when walking-" down the street they might_ meet 
some one who would say, "Ah, yes, of course; it was·.not likely you would find a verdict. against 
the Colony.'' His learned friend wanted to make out that he kne:w them better than that, and ·that 
he had every confidence in them. He (Dr. Mad:len) simply expressed his opinion that they would 
only give a re1·dict according to their cons~ience, as they were sworn to do ; that they would not 
be_ afraid to walk down the street and receive any comments that might follow their action. Every 
man-Judge or Juror-who had to give .decisions in snch circumstances were st1bject to receive 
comments of thi.~ kind;. but it was only weak and foolish people who could· suppose that this would 
affect the administration of justice. 'l'hey satisfied their consciences when they tried to do right, and 
he thought they would do right at all events. Of course, bis leal'lled friend did not wish to commit 
the proprietor of this newspaper to the dungeons of the court, but he merely introduced the matter_ 
to see what the effect might be. He would now come, once for all, to the questions raised for their 
decision in this cause. He wonld take these questions in their chronological order, so that they 
might be the better understood. At thi,i point, pe1·haps, they might feel a shudde1·, remembering 
the delicious !·epetitimis they had had previously of the letters and correspondence, the Acts of 
Parliament, the Royal Commission, and other documents, which had about as much to do with this 
case as the man in the moon. He would say no more about that, but would pass it by. He would 
pass by all they had heard expounded about maintenance and construction under the contract, and 
even that fearsome scene when his learned friend,_ armed with the _opinion of Mr. Cyril Dod,d, and 
his friend Sir John Holkar, and himself, had flourished it in his .face, and daring him nay, had 
played Fluellen to his Pistol. and ra_mmed it down his throat. 
. Ma. MILLER desired to correct his learned friend. Mr. Fooks had nothing whatever to do with 
the opinion. . . 

D~. MADDEN thoµght it unfair for Mr. Miller to interrupt him in this way. If he was wrong 
it could be corrected at the proper time on his learned leader's side. No doubt he would be ·liable 
to make slips, but he thought his learned friend had something to do with the opinion, althoµgh he 
now. tried to cry out of it. If he was wrong, it was improper for his friend, Mr. Miller, to come 
between them, or to interfere in the case, which his learned friend and himself would probably agree 
the jury were there calmly and dispassionately to try. At all events, it was inconvenient as he went 
along to be continually reminded of his weaknesses or failings, or his tendency to immornl slips. He 
would take the documents to which he intended to confine himself in order, and they were these:-
F-irst, the original Main Line Railway Constrnction Act; second, the Contract; and, thirdly, .the 
Main Line Railway Construction Amendment Act. He would ask them. now to hear what they 
had not heard distinctly before, namely, what was really involved in the case. As men of business~ 
no doubt they had gathered something of the issue to b@ tried in this case; but up to this time it 
had not been placed before them in a very clear or convenient way. He tho,ught they had, first, to 
try and remember that the railway was constructed;' they had to try_ and remem~er also that some 
time in the year 1876, about the 1st of November or some time in October, it was opened definitely for 
public and general traffic. From that time it came under the operation of certain clause_s of the 
contract, under which the present dispute now arises. That was th~ state of matters in the 
past. From the time of the opening until the year 1884-early in 1884, or it might have 
been 1883-the- railway was carried on and worked without any serious controversy or inter
ference on the part of the Government. There had been other disputes, of course, but they had all 
been arranged and ,:ettled in a satisfactory manner; and up to 1883 there had not been any di'3tinct 
and definite dispute as tu working., In that year the Colonial.Auditor, in examining the accounts, 
was struck by the fact _that no matter how the receipts and earnings increased,-no· matter how 
population and traffic progressed,-he found that practically, and side by side with it, up went tµe 
expenditure. He found that the expenditure never allowed the 1·eceipts to reach up to it ; and 
finding this, ,he made a special examination of the accounts, and_ in the interests of the. public sought 
the history of the expenditure charged against the railway ; and his mind was struck-as the mind 
of any common-sense layman would have been-with the idea that the Company was paying for 
all these things, not out of its private purse, but out of the ordinary revenue of the line : that the 
Company was paying all this expenditure out of the profits and earnings of the railway. By some 
ineans that he had, and looking to the interests of the Government, he found that everything 
was paid for out of the common revenues of_ the railway. He then communicated with Mr. Graiit 
in the two letters which had been put in evidence. He would read part of those letters now, so• 
that the jury might see how the matter arose. On 29th August, 1883, Mr. Lovett wrote to Mr. 
Grant on the examination of accounts to 30th June of that year-" 'l'hat consequent on observing 
the exceedingly high ratio of expenditure on account of wages, stores, and upon the expenditure 
generally, close enquiries were made to ascertain the ,causes of such high. ratio, and a review of ·--.. _.!. 

former years' accounts was made, not necessarily with a view of objecting to former expenditure, 
but to enable a comparison to be made." He invited their attention to the friendliu,ess and courte,sy 
which distinguished the correspondence. The Auditor did not impute that the accounts misre-
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presented the matter; he did not suggest even that the matter could not be satisfactorily explained, 
but he demanded an explanation full and complete in the interests of the Colony ; but the parties 
approached each other as officials communicating with each other should do, with perfect courtesy. 
Re went on-" It was found that all the rolling stock placed on the line p1·i01· to the year 1881 
was paid for out of the Company's capital account." He should have to · refer . to this 
in another connection. These letters were written by Mr. Lovett to Mr. Grant as to what 
had taken place earlier. Mr. Lovett went on to say :-" That all the rolling stock purchased 
and made during the years 1881 and 1882 was charged to revenue under the head of' renewals.' 
These remarks apply also to buildings and other erections. Although such new stock was 
not procured to replace any that had actually run into disuse, you contended that a 
certain per-centage, say, 15 per cent., of depreciation on 'the original stock should be written 
off yearly, and an amount equivalent to such depreciation allowed to be paid out of revenue 
for new stock, buildings, &c. to be charged as renewals, and that allowance should now be made 
for the prior period in which such expenditure has not been equalled by expenditure on renewals. 
You further contenclfid that as the Company have virtually no capital account now, as you allege, 
there are no available funds out of which to pay for works of construction other than the profits 
caused by traffic receipts exceeding the working expenses of the railway, that therefore the Colony 
must pay for construction items; that it is to meet the public requirements such w01·ks must be 
undertaken; that the Govemment may avail themselves of the power of inspection as to the 
neces~ity of construction work under Sect. 5 of the "Main Line Railway Amendment Act," 
34 Viet. No. 13, and therefore there have been included in the charges against revenue fo1· the 
first half of the present year labour .employed in the construction' of carriages and wagons, and 
stores and materials supplied therefor, the charges being continued in the latter half of the year. * * ,r., a(, ,a(, * ,x, '"' ,,., ,x, * 
As the foregoing matters are of considerable importance, I shall be glad ·to have your' confirmation 
of _the same before I'prepare my reports on the accounts for the last two quarters.'" In his' reply 
of 30th August, 1883, Mr. Grant writes to Mr. Lovett-" You correctly state the facts of the case," 
and he goes on to state that "the Railway Company have at the present time virtually no capital 
account, nor any means by which they can raise money for the purpose of expending it on the 
line:" and there was an end of the matter. Of course, as Mr. Grant said "my Company has no 
capital to pay for improvements," it came to this, that they must be bought out of the revenue of the 
railway; but this was not accepted by .the Government. Of course Mr. Lovett having had 
these facts confirmed by l\fr. Grant, communicated with the Ministry of the day, and the 
Government felt that what was stated called for action and most serious consideration. His 
learned friend, Mr. Fooks, had said that the Government had starved the railway; they 
would not allow them to get new engines, or station accommodation, or buildings-in fact, 
that the Government had tried to starve the railway out of existence. Government had, it 
was said, prevented them from making profits by preventing them from making improve
ments that were necessary, such as new engines, building stations, and so on. That was 

· a most unfair observation to make against the Government. He denied that the Govern
ment owed any duty to the Company which it had failed to discharge. It had assisted 
the Company in every possible way, dry nursed it through its difficulties, stood by it, 
backed its bills, and done all that could fairly be done for it. Under "The Settlement of 
Disputes Act'' the Government found large sums of money for interest, and had helped 
it ove1· the stile in every possible way it could. Government did not wa·nt to starve the 
Company. Its object and desire was no't to take any undue advantage of the Company; but 
its desire was also to guard the interests of the people under the contract, and,to see that for the money 
paid they should get a proper railway system, which they had bargained for. If the Company could 
not do it, it was a duty that they should be informed, so that the people who paid for something 
_should get that something to which they were entitled. If the Co,mpany could not carry on the line 
they should dispose of it; but they would not hear of that. Of course, they would hear men say, you 
should not prevent better accommodation being given, better bridges being built, or bettei· station 
accommodation. Government knew there were unthinking· people who would say, let us have better 
stations, though the heavens may fall. Unthinking people never stopped to consider the effect of such 
a demand, so long as they obtained what they wanted; but the Government owed a duty to the think
ing portion of the community. They said we must·consider the consequences, and the effect of our 
action, and they did it calmly and dispassionately. They formed the opinion; after due consideration, 
that it would be unjust to the community that this Company should be allowed to charge all these 
things to revenue, and that the effect would be to destroy the whole object of the contract, which had 
been made and adopted for the benefit of the people of this country. Why should they put such a 
great advantage in· the hands of this Company, to the great disadvantage of the country in the event 
of the purchase of the line? He would now shortly sfate the Government case. When the Company 
or their repres~ntatives came to this country to construct the railway, they, of com·se, wanted legal 
pbwei·s to form it, and they had to have a certain Act of Parliament and a contract. A short and 
simple bargain was struck between them, that is, the Company on the one part, and the Governor, 
representing the Queen, on the other, that if this Company made and maintained the railway 
the Governor would guarantee interest at the rate of 5 per cent. per annum on a sum of £650,000, 
that was, £32,500 per annum. As the Company were coming to a new country, coming to endeavour 
to develop traffic that had not existed before, it wa:a; felt that it should have such a guarantee, until 
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it should be able to make up from profits a sum equal to the guarantee of five per cent. That was 
certain to be paid to them. Then it was assumed that after a time they would be earning profits 
-vei·y handsome profits. He perfectly belie,·ed that at that time the Company thoug·ht they 
could construct the line for £650,000, or thereabouts. However, the Company was started, with a 
capital of one million sterling, in the ordinary way. Afterwards the Company sought and obtained 
an English Act of Parliament, entitling them to raise £100,000 additional capital. Their idea was 
that the construction of the railway would cost only £650,000, 01· something less; so it was arranged 
that the guarantee was to be, on the guarantors' part, on the £650,000. If the railway should cost 
less they would be paid in proportion. That was exactly the position in which the parties then 
stood under the contract. Now it was to be presumed that the Company had proper estimates, and 

· knew what they were doing. If the Corporation of a town intended to contract with some person 
to make a road, estimates were obtained, and the contractor fixed his price upon the work. ff he 
made a blunder it would be his own fault, and the Corporation could not be held responsible or 
blamed; it would be the contractor's fault. Well, this was the bargain made with the Company,
this was what they asked for. The guarantee was to last for fom: years, as it was supposed the line 
would then be constructed. During· that time the Government were to pay the interest, and for 
thirty years thereafter. It was obviously to be assumed that in a country like this, in the course of 
thirty years the profits realised would be much more than five per cent.-they might even be ten 
per cent. or more. The contract dealt with the conditions to be observed in any one of these states 
of things. If the line earned six per cent. the Company was to have all the profits up to six per 
cent. If the profits were seven per cent. or over, then this was to happen,-the Government was 
to share with the Company all the profits over six per cent. ; they were to share and share alike ; 
the Government was to apply its share for the purpose of paying back to itself the money paid 
under the guarantee of five per cent., and from the expiration of that time onwards the Company 
was to have all the profits. That was simply the interpretation of the contract. The Government 
was to give them backbone as it were, to dry nurse them on, until such time as the railway should 
become a paying· concern. The understanding· was this, that if within thirty years this thing paid 
handsomely, then the_ Company was to pay back the money which was p;iven them as sustenance, 
as it were, at the time the bargain was struck. The Government of course recognised that they had 
an interest in the railway during this period, that they were in fact partners in the concern. 
In technical lang11age, they had a mortgage over the receipts, but no capital invested in 
the partnership. When men joined in the position of partners, the jury would observe, they 
usually shared in the profits and the losses, but here the Government shared the profit 
after six per cent. and practically paid the losses up to five per cent. If there were not profits 
up to five per cent. it was practically a loss to the Government, because they had_ to put 
their hands in their pockets to give the Company profit up to five per cent. The members of the 
Government came to this conclusion : there was a company, althoug·h working a line of 
raiiway under a guarantee like this, and in some degree mixed up with the Government, still it 
was no more than any other mere adventuring company. Government felt and saw that this com
pany was in reality no more in the Colony of Tasmania than any other railway company would 
be in England-where they were all free of the Government-and could not be differently treated. 
This company had no-right to expect to lean on the Government. Outside the contract it must 
stand by itself, find its own finances, carry on its own business, and pay its own expenses just as any 
private individual or company would be expected to do. The. mere fact of its having been mixed 
up with the Government under the contract, they found, gave it no right to lean on the Government; 
no right to call on the Government to pay money out of their pockets. But theu, it was whispered, 
"Oh! what will the people say if the railway is stopped? We are in want of new rolling stock 
now-the people all expect from the railway new stations ·and other accommodation ; we have no 
money; now you pay for them." The country had a right to a share in the profits, and the 
Government had a right to see the people dealt with in a similar business way as between man and 
man. Let them bear that in mind. How would the thing work out? Think of this position. It 
was particularly certain that the Company could get £3~,500 from this Government for interest, 
and it was certain they could not get more. It was equally certain that if on that line they were to 
build fine stations or admirnble bridges that would last 100 years, or if, to increase the train service, 
they were to obtain expensive and fine rolling stock, for whose, benefit would it be? Would it not 
be for the Company's? The Government bad no claim. The Government could not, if in the 
direst necessity, realise one farthing from the line. Then let them suppose the Company could not 
pay interest to their debenture-holders or bond-holders: what then? Why the insolvent court 
would step in, or the winding-up Act would deal with them and sell the railway up, and the Govern
ment would not get a fraction. It was a splendid thing that was being built up. The shareholders 
in England had only to agree to stand out of their money for a few years and they might fairly hope 
to be repaid with a handsome profit. They had only to remain quiet for the present, get the line 
well equipped at the expense of the Government, and .all would come straight. If the Government 
purchased the line they could divide a nice little nest-egg, and if they did not purchase, they would 
find themselves as comfortable a railway company as any in the country. They could say," We will 
make the Government pay, and will. build up for ourselves a splendid property out of the profits 
from year to year." It was true the Government had the right to buy the line, but on 
most disadvantageous terms. The Company's business, both existing and prospective, was to 
be asrertained. Nothing couid Le more liberal. It takes the suggestion outside the lin1:1 of 
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this argument. The Government might have to deal with the line as a. purchase hereafter, 
is the argument put forward in favour of many of these demands; but the Government, 
whenever they take it, can only do so under circumstances most favourable to the Company. 
Two valuators were to be chosen by the Government and two by the Company, and these four 
appointed a fifth, and the Government had to pay just whatever they gave. That they would not 
consent to. These five men would value the railway in detail, and what would they have to pay? 
°\\'~by, the utmost farthing they could• show it might be worth, Then the Go,verniuent would be 
made to pay, and the Manager would go home and divide the spoil amongst the shareholders,-the 
price obtained from a Railway which in reality cost t.hem nothing, but which had· been built .up out 
of the receipts from year to year; and the shareholders would have every reason to be satisfied 
with the results of their self-denial for the last few years. That was the position. Stick to the 
Government, and don't care who the Ministry is ; and if you can't deal with them under the 
contract, haunt them at every point until they consent to what you require. That was the policy of 
Mr. Grant, in his innocent way, with a Qneen's Counsel sent out from England at his elbow for 
fear he should give himself away. He thought they might safely trust Mr. Grant anywhere; 1\'Ir. 
Grant would not throw away much. The Company evidently knew its man when they sent him out 
to make what they perhaps called the best of a bad bargain; but when the Government suggest that 
Mr. Grant, or the Cmnpany, should give the line up," Oh clear, no, that is the last thing they should 
think of doing." The Company is on the verge of the Insolvent Court, you know ; they have no 
capital, and don"t know where to raise money to carry on; but when they are asked to give up the 
railway, not a bit of it,-that is the last thing they would think of. It reminded him of the patient 
long-suffering man with a large property that does not pay, but when asked to give it up, not a bit 
of it, not if he knows it. Mr. Grant knew the most that could be made out of this Company, and 
how to work it. W h~n told that his store was chargeable to capital, he says, " Well, yes, that is 
very true; I can see plainly." · He knows it is no use· throwing chaff towards the Government 
officials, who are as old birds as himself. He is not going to say anything, beyond that he thought 
it should not have been chargell out of revenue; it was a capital charge, and the Company thought 
the same; but he says, "Let us lay our heads together and see what can be done : you are the 
Government, I am the General Manager and representative of the Company. I want all the money 
I can out of the Government to keep the Railway going. We have no capital; can yon suggest 
something?" The Government would consider the matter calmly, and he thoug1'1t it wonlcl admit 
of only one conclusion. Then other arguments might be brought to bear: "Think, now, what your 
chance of holding office would be if at any time the public found the railway stopped? Had we 
not better agree to take all these things out of receipts ap.d not out of capital?" But the Govern
ment insisted that·it was not fair, and that the amounts should be paid out of capital. Time rolled 
by, and it became necessary to audit the accounts of 1884 and 1885, and again it was found that 
Mr. Grant had·got more rolling stock and paid for it out of revenue and receipts. No doubt he 
thought, ou the principle that constant dropping will wear away a stone, that it might pass without 
notice; but again the Auditor objected, and again the Government were quite firm. They saw what 
the result would be if that interpretation of the contract was to be permitted. The Government 
saw that they would be sold body and bones ·in this way, beyond having to pay the stipulated 
£32,500. They saw that if this were allowed. they could never have the ad vantage uf the clause 
as to profits, and they insisted they were capital charges. Still anxious to assist the Company, they 
said this, we will suggest another course. Mr. Grant tried diplomacy, and tried to show what 
trouble would come of it, but Mr. Burgess, who was Treasurer, was firm, but said, " I'll tell you 
what we will do. There is in Victoria a man, who has the reputation of being thoroug·hly up in 
all matters of railway management, a man named Speight, I will send to him your demand to 
have the maintenance and repairs paid for out of the revenue of this railway instead of out of 
capital, and I will g-ive you the. advantage of any view he may take." Now he, Dr. Madden, 
thought that was extremely fair. It was exactly the view. a British Government should take. 
This ·Government was not trying to take any advantage of the Company, they wanted to decide 
the matter honestly and fairly, and not to keep from the Company anything that was their due . 
.Accordingly, Mr. Speight was communicated with, and his opinion was that every one of the items 
submitted were capital charges; not one of them would be payable out of maintenance and working. 
But Mr. Speight ·saw it was alleged that the Company had no capital, had none and could get 
none, and under these circumstances he suggested that the Government should earmark these 
items and carry them to a suspense account, and then if ever they bought the railway these works 
with the line wogld belong to the Government, and the items might be deducted from the amount 
of the purchase money, aud the Company paid the balance only. He thought this was a very 
sensible suggestion on the part of Mr. Speight, but Ministers at the time thought it was one upon 
which they could not act. They came then to the second line of items in dispute. They were 
now in 1884. In the interval efforts were made to bring matters to a conclusion, but the Company 
would not meet the case in the way in which they ·ought to have done and they were bound to do. 
They had that comforting reflection that they had the Government to deal with, and the Government 
was the most awkward litigant on its own behalf that they could get anywhere. If the Government 
happened to break a man's leg, it was considered by the man to be a little fortune in his pocket. 
Government were quite different in that respect from an ordinary individual, and, above all things, 
Government had a long purse. So _the Company tried to get a concession from the Govern
ment, and he did not mean to .be understood to suggest that that was done in a fraudulent way up 



79 

to this point. He would not say that the Company laid themselves out to 'scheme or plot a con
spiracy to defraud the Government; but there was a view of the matter that they would do well to 
look at. Few people read their contracts with a generous spirit. Most people were disposed in 
interpreting a contract to make the best points they could for themselves, and if there was a point they 
hung on as long as they possibly could. The Government in 1886 desired to bring this matter finally 
to a head, and Mr. Douglas, the Agent-General at that time in London, negotiated with the Com
papy as to an arrangement in relation to this matter, and they took none of those elaborate and 
astounding views that were held by Mr. Fooks. , They did not suggest that these were not works of 
construc;tion. They admitted that £10,000 of the money was absolutely a capital charge ; but as to 
the £4600, they said, "We. are not prepared to say. They may also be capital charges, but 
they are matters which might be settled by arrangement." And Mr. Douglas, on behalf of the 
Government, proposed an arrangement by which £10,000 should rig·ht away be admitted as capital 
_charges, and the Government would be willing to guarantee interest upon a new increase of capital 
of £50,000 which the Company proposed to raise. The matter was just coming to a head, and 
Mr. Douglas was about to present the agreement to the Government for confirmation-for it was 
an arrangement which was to be forwarded to them for ratification, and the ratification of Parliament 
by their invitation-but just when that was taking place there came that which never would be 
justifiable in the smallest degree at the hands of this Company, and which altered the whole tone 
of the relations between the parties. The Government of this Colony was at that time floating a 
loan. 

M.u. MILLER : I rise to object to this ; it has nothing to do with the issue of the case. · 
Hrs HONOR: I think you are going· rather far. I do not quite see how this can be relative to 

the issue. · 
MR. MILLER : I should have stopped it before. The arrangement that was come 'to was only 

a suggested arrangement in the shape of a compromise, and I am going to objeet to it. 
DR. MADDEN said he referred to this arrangement because it would certainly be a matter for, 

consideration of the jury as to how far a jury could rely upon evidenco that came from a body that 
was, at the time he spoke of, resorting to an attitude which he was going to stigmatise as-

I,Irs HoNOR: I should have to shut out the evidence if it were offered. I don't see anything 
that would lead up to it. 

DR. MADDEN: If that were so, your Honor, you would shut out evidence of the negotiations 
in London. 

Hrs HONOR: I do not think it affects the contract. 
DR. MADDEN: I was going to show the jury what became of the arrangement. The question 

might be asked, "What became of that arrangement?" And I was going to show the jury why it 
never came to anything. . 

His HoNOR : Then yon would have to show that on account of certain conduct Ministers 
could not do so and so. The reasons for Ministers not accepting it would not, I think, be evidence. 

DR. MADDEN said he would leave the matter there. As a matter of fact the arrangement 
. which arqse out of the negotiatiom, never came to anything. And then came this position : the 
Company stood for some time like the eat in the adage, and let "I dare not wait upon I would." 
At last it was neck or nothing, and the present action came on for trial, and the pleadings were 
presented on their claim. His learned friend said he regarded these pleadings with contempt. · He 
did not develop the true case, but that was a thing that they could not help: the only thing they could 
do was to deal with the record as it stood, and tha:t had to be determined by the jury and by his 
Honor. He would go to another aspect of the case. The plaintiffs claimed in this action £14,600, 
and the defendants pleaded that all the items that were submitted were undoubtedly and un
questionably new works and not renewals, so that they held the belief that wh.en they came to trial 
it would be a trial upon the one question he was submitting to them. Mr. Grant did not do himself 
that justice in the witness-box that they would have liked him to do on Thursday. At all ev,ents he 
alleged that the documents which, as official returns, he sent to Ministers at their desire indicated 
plainly and clearly on their very face that they were new works, as contradistinguished from 
renewals, but said that he never paid any attention to them, and never understood them. It was 
not within the bounds of reasonable belief that he could have entertained this view with regard to 
the items, because he must have understood-he could not have avoided understanding-that the 
real question was, whether he could 'apply receipts to new buildings. It would be difficult to 
suggest that this statement, was anything more than a slip-the result of rapidly answering 
questions that were rapidly put to him. There had never been a doubt that some of these works 
,vere renewals; the Government never entertained the idea that they were absolutely new. His 
learned friend, Mr. Miller, had eloquently opposed the payment into court of the amounts 
acknowledg·ed by the Government as belonging to revenue, putting it in a way that made it appear 
a" 1;ecreant" mode of procedure or their part; but he was quite sure that the jury would com
prehend the true reason why they entered into court and asked to be allowed to pay the money. 
He was quite sure that they would have expected, from the written testimony of 1883 and lt:!84, 
that no litigation was pending·, and not that oral evidence would be taken as to the question of 
renewals and new work; and therefore it was not of importance for the Government to try and 
sneak at some little matter that could be suggested to be a renewal as distinguished from new work. 
The action was taken purely for two reasons-first of all, they wanted the litigation to determine 
something and therefore they_ did not want to go off on a by issue as to some trifling sum of 
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money ; so they took the course of disembarrassing those items in order that they could fight them 
the more easily. And the Government did not desire to wring· from the Company that to which 
they had a just pretence of a claim. Mr. Grant has said some of the _items were renewals, and 
some new works. He could not apportion the amounts, but would say that £600 represented the 
renewals, and the remainder 11ew work. Next day they had Mr. Nairn, who said he considered 
that six of them were rene\yals of the value of £300 ; but lest it should be suggested that the 
Government were trying· to wring money from the Company to which they were not entitled, he had 
paid£600intocourtso that there should be no doubt about it. The litigation\was not a fight between two 
trickste1·s who were trying who could put the most money in their pockets, but they were trying to settle 
the matter on its true and proper principles, and therefore they paid the money into conrt, and he had 
no fear as to the result. That being so, he would ask the jury to follow him for a few minutes, because, 
although the question he was going to deal with--:the interpretation of the contract-was for His Honor 
the Judge rather than for them, he thought they might follo,v the observations he was going to make 
with advantage to themselves. The remarks he was going to make were really intended for His 
Ronor; and he resorted to them because of an observation His Honor made in the course of an 
objection to certain evidence, and relied upon the 6th clause of the contract. This clause had its 
true meaning and object. It would be, perhaps, well to consider the scheme of the contract, and he 
would divide it into three parts for this purpose. First of all, it dealt with the duties and relations of 
the parties before the line was definitely open for traffic. Clause· l was as follows:-" 'l'hat the 
Company shall construct, maintain, and work a main line of railway between Hobart Town and 
Launceston or any point on the Launceston and Western Railway, with running powers over that 
railway to Launceston, subject to and in accordance with the conditions set forth in the schedule at 
the foot hereof, which construction, maintenance, and working are included in the expression 'the 
said undertaking' herein used." It was perfectly plain that what was contemplated was the con
struction of a line which thereafter should be open for traffic. It did not mean any other con
;;truction; it simply meant the construction of' the line as then contemplated, which was to be 
open for traffic within about four years from the start of. the undertaking·. They were to con
struct, maintain, and work that undertaking. The next point was the fifth clause, ,vhich treated 
of the line between the period during which it was being constructed and the period when it was 
open fur traffic:...._"The Governor hereby especially guarantees to the Company interest at the 
rate of £5 per cent. per annum upon the money actually expended in and for the purposes of the 
construction of' the said main line of railway up to and not exceeding the sum of £650,000 during 
four years of the period of construction, commencing from the <late of this contract, and for a period 
of 30 years from the openiug ofthe entire line for traffic, and such interest will be payable as follows:
The Company shall pay into the Bank of New South Wales in London, or some other Bank. approved 
of by the Governor, to the credit of the Company the money raised by them for the construction of 
the said railway as the progress of the works may require, and such sums, of not less than £25,000 
in amount, shall bear interest at the specified rate from the date at which they are paid in. Not more 
than £250,000 shall be paid into the said Bank. in any one year, and no gTeater sum than £100,000 
shall be kept idle at the bank for a period exceeding three months. The Company shall, with 
payment, forward to the Colonial Secretary, to bis office in Hobart Town, a receipt from the 
manager of the said Bank showing that the money has been duly paid to the credit of the said 
Company; and, before the interest is actually paid by the Governor, shall produce to him or whom 
he may appoint vouchers or documents showing that the money (within the limitation named) has 
been actually expended for. the purposes of the construction of the said railway. 'l'he interest will 
be paid in cash quarterly to -the Company's bankers in Hobart Town." That therefore recognised 
the two stages, and Section 15 might be looked upon as belonging to the second stage-" All 
profits arising during, the period of construction from the working of sections or portions of the liue 
which may be open for traffic shall (until the whole line shall be open for traffic) belong _exclusively 
to the Company." 'l'hen came the obligation imposed on the Company in Clause 16-" The 
Company shall be bound at all times, from and after the completion and opening of the said 
railway, to keep and maintain the same aud the rolling-stock, and generally the whole undertaking, 
in good and efficient repair and workiug condition. The whole undertakiug was obviously the line 
from Hobart Town to Launceston, as referred to in Clause l,and the undertaking as it subsequently 
developed. That was the obligation on t~e Company ; a portion of the obligation on the 
Government was referred to in Clause 5. Then there were those Clauses, 8, 9, and l 0, incidentally, 
and 11, 12, 1:~, and 14, which were the clauses he referred to as including the distribution of profits. 
Section 14 showed what the .Government were stipulating for. There might come a time of 
deprivation, in which the Company might fail to realise profits equivalent to interest at the rate of 
£5 per cent. on the outlay, and this was provided for in Clause 14; the liability of the Governor to pay 
or make up the rate of interest to £5 per cent. would then again arise, and so on during the stipu
lated period of thirty years. And then followed these words-" 'l'he true meaning and intention of 
this agreement and of the contracting parties being that the Company may at all times during the 
said period receiYe interest .at the rate of' at least £5 per cent. per annum upon the money expended 
by them (limited as aforesaid to the said sum of' £650,000), either from the profits of the 
undertaking or from the Governor," so that the idea was the Company was to pay themselves 5 
per cent. out of the profits it' the profits would do it, but if they would not do it, the Government 
would pay a subsidy towards the amount; and therefore, taking that view together with Clause 8, it 
showed that the Government were from that time quasi partners _in the earnings of the line, because 
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unless their interests were preserved they could never occupy any other position than that of being 
bound to pay to the Company £32,500 a year. Then he came to what appeared to him to be a 
very carefully devised matter in a clause which looked very unimportant indeed when 
he first looked at it. He thought a few days ago that Section' 18 was the least important 
stipulation ; but it appeared to him that it was drawn up most advisedly. The draftsman knew 
perfectly well what he was doing, and followed out the provisions of the Act-. 34 Viet. No. 13, 
Sections 5, 6, and 7, which were as follows :-" The said person or Company shall be bound at 
all times to keep the said Railway and whole undertaking· in good and efficient repair and working 
condition. Aud in case it shall appea.r to the Governor in Council, upon the report of any officer 
appointed for the purpose, that the works in any part are not in good and efficient repair and 
working condition, it shall be lawful for the Governor in Council, after such notice as to him shall 
seem fit and prorer, and on default by the said person or Company, to direct the necessary repairs 
and. works to be performed at the cost of the said person or Company by persons to be appointed by 
the Governor in Council in that behalf; and the cost of executing such repairs and works, and all 
charges connected therewith, shall and may be recovered from the said person or· Company at the 
suit of the Minister of Lands and Works before any Court of competent jurisdiction. If the said 
person or Company shall be guilty of any breach of any of the conditions, provisions, or stipulations 
of the said Contract, or of "The Main Line Railway Act," or of this Act, the Attorney-General 
may, when and so often as any such breaches may happen, apply to the Supreme Court for a Rule 
calling upon the said person or the :Manager of the said Company to show cause, on a day to be men
tioned in such Rule, why the said contract should not be rescinded, and why any lease or leases which 
may have been granted in pursuance thereof should not be declared fol"feited upon such grounds as may 
be set forth in such Rule; and such Rule may be served upon such person or the said Manager or other 
person having the management of the aftairs of the said (;ompany in Tasmania, either personally or 
by leaving the same at the last known place of business of the said Company in ·Tasmania, and 
being so served or left as aforesaid, such Rule shall be deemed for all purposes to have been duly 
served on such person·or Company, as the case may be. If on the hearing of such Rule the Court 
shall be satisfied, either by affidavit or otherwise, that the said person or Company has been guilty of 
any of the breaches of the conditions, provisions, or stipulations in the said Contract 01· of the Acts 
set forth in the said Rule, the said Court may, and is hereby authorised and empowered to order 
and declare such Contract to be rescinded, and such lease or leases to be forfeited ; and thereupon 
(except as hereinafter mentioned) such Contract and lease or leases shall become absolutely null and 
void : Provided that the Court upon the hearing of any such Rule may, if it shall consider that the 
justice of the case would be met by so doing, instead of ordering- the rescission of the said Contract, 
and the forfeiture of the said lease or leases as aforesaid, order the said person or Company to pay to 
the Colonial Treasurer such a sum of money as the said Court may consider reasonable by way of 
penalty for the breach of any of tl~e conditions, provisions, or stipulations of the said Contract or of 
the said Acts. And the said Court may also make such order as to the costs of the procfle<lings as it 
may think fit; and any order so to be made for the payment of any sum of money or costs as aforesaid 
may be enforced in the same manner as may for the time being· be provided for the enforcement of 
decrees and orders of the said Court in its equitable jurisdiction." Then Section 4 provi<led that "the 
said· Contract shall contain all such other stipulations and provisions as the Governor in Council may 
think necessary to secm·e the efficient construction, working, and maintenance of the said Railway." 
It seemed to him that the framer of that contract had before his eyes these three provisions, which 
were remarkable for the stringency of their nature, realising the fact that the provisions of the 
contract coulu only be enforced in this fashion if there was a breach on either side, and an action 
should arise to detPrmine that it was a breach of the contract. He therefore inserted Section 18, 
which provided ." That the obligations of the Governor and Company under this contract are to be 
corelative and dependent-the fulfilment of the obligations of the Governor being dependent upon 
the fulfilment of the obligations of the Company, and vice oersa", meaning that they were to go the 
whole length, and leave it possible to rescind {he contract-not merely to take action. It was 
thought necessary to provide for such a state of things as, fot instance, the trains not being run at 
all. Section 6 of the contract was a prohibitory clause. It provided that" no sum shall be-payabl~ 
for guaranteed interest for any period during which the Company do not continue to maintain and 
work the said line of rail way in an efficient manner, so as to afford all sufficient station accom
modation and due facilities for the passenger and goods traffic of every portion of the line;·• the idea 
being that if they ·were not doing their work-if, in fact, the Government did the work for them
they were not to go on drawing interest. His RonDI' would, he thought, see that all this was cutting 
them down and enforcing their obligations; and the language was redundant, in that it took the 
language of Section 4 of the Act he had alluded to. To maintain in an efficient manner was to 
maintain the railway as it reasonably must be maintained, and therefore, to carry that farther, and 
to provide for all, that was merely a redundancy of language. The line being open for traffic, 
Section 16 of the contract showed the Company what its obligations were, and Section 5 showed 
that the Government and Company were dependent the one upon the other. The Government 
would do the work, but the Company would not get the interest while they did the work. Section 
6 threw a great deal of light upon what was intended to be meant by the words '' maintain and 
work," and these were words for the jury to decide thereafter as to their meaning. Then came the 
other question as to payment out of revenue or capital. His learned friend, Mr. Fooks, had 
stated that the words must mean payment Ob1t of revenue for works of construction as the line 
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,developed. The words were that the Company should be bound to do so and so. What did 
that mean? It did not mean that the Company should be bound to do it at the cost of_ the 
Government, or that the Company should be bound to do it with the right to abstract from 
a fund in which the Government had an interest. Supposing they took two individuals-John 
Brown and Thomas Smith. John Brown was to keep a certain undflrtaking in repair, and Thomas 
Smith was entitled to an interest in the profits of the undertaking. If the obligation was on John 
Brown to do it, it was obligatory on him to find the money necessary to do it-to do it out of his 
-own pock.et. This was merely to illustrate the matter and simplify it, and he submitted they must 
go the full length to interpret the obligation. Unless it was expressly set forth in the contract that 
John Brown. in performing his obligation, could resort to money that did not belong to him, be could. 
not do so ; he must do it out of his own fund, at his own cost, and out of his own pock.et ; he 
must not apply money that did not belong to him to the purpose. The same thing applied to 
municipal works. The men who unde11took. to do these works must do them under the maintenance 
-clause, and would have to find the money. Government might just _as well undertake to do the 
work themselves. He apprehended that the legal -and ol'dinary meaning· was, that the Company 
:;hould do the work at their own cost, and that was beyond contention. The Act itself contemplated 
that the Company was to pay for the work out of their own pockets, and that was the way he 
submitted it should be reacl. Now they came to the qnestion on which it was his intention to tl'y if the 
Company had to pay for these works out of their own pockets. The only position they (the Company) 
took up, either at the hands of Mr. Grant or the Dil'ectors in London, was this : they said," ,v e have 
not got the money; we only mised a million loan formerly, and have since got an Act of Parliament 
to borrow money." But what had that to do with the Government? No more than it had to do 
with him. They wel'e called upon to perform a certain contract, and they should clo it or take the 
result. The Cumpapy stood in no different position to any private individual. Let them _try to 
consider the soundness and firmness of his learned friend's contention, because it was not true; it 
was only casni~tical argument to evade an obligation. This was the position :-It appeared by their 
balance sheet that they had got capital. Mr. Grant was going to tell them that it did not mean 
money, but the jury would see what it was. It purported to be a statement of capital authorised 
and capital received; a statement on the other hand of capital expeuded, and a balance of £45,000 
in hand. As men dealing· with accounts, they must see instantly that this claimed to represent a 
cash balance ; and if it did not, that balance sheet was, he was going to say, a fraud upon the 
shareholders iu the Company and upon the public, but he did not like to utter such rash words; 
but at any rate it stated upon its face a thing it did not intend to convey. He would call 
evidence to tell them that the statement was clear evidence that there was a cash balance 
to that amount. 'l'hat being so, they had £45,000; if they had not got it they must have 
made awa.y with it, because it was undoubtedly a thing that would be easily explained on the 
balance sheet as published, unless they moved contrary to law, and in a fashion that was illegal. 
They were not allowed to p'ay dividends out of capital, arid they could be made to replace 
every penny of it. But suppose every shilling was g·one, what was there next? The Company 
was reg·istered in the Colony, and he supposed that was done for the purpose of enabling it 
to be wound up either in England or Tasmania. The Company bad authority to_ increa~e their 
capital, and there was nothing to prevent them from doing so in the ordinary way, or suppo~ing 
they_ did not like to do that, in England they could apply to Pai·liament for authority 
to issue debentures an<l borrow money. So that when they took this view, and said, "vVe 
have no capital," there was no reason in the cry ; but they -,vould rather pay it all out of 
revenue, at the expense of the Government milch cow. They said they had not got the means; 
but, as a matter of fact, they had the means. But they went a little further than that, and said, 
4

' We have not got the credit." That brought them to the same position everybody got into when 
they exceeded their capital, though he did not think that was the case with the Company. 
They said, " We are unable to carry on the business any longer," and their simple d ut.y was to go 
throug·h the ordinary course of companies and be wound up. \iVhen men could not perform their 
obligations tl1at must be done. His learned friend, lVfr . .t<'ooks, now told them that the true 
position was this: ":Mr. Grant is one of those easy-going men who do not know what they are 
talking· about." He told them that the undertaking· was not the line as proposed to be constructed 
between Hobart Town and Launceston, but that they could go on constructinii; lines ad infinitum . 
.Suppose they got authority to construct a line round the north-west coast-this was to be part of 
the undertaking. Suppose the Tasmanian Steam Navigation Company had not sufficient. service, 
they mig·ht do as English Companies do, set up a line of service fol' themselves. vVell, if the 
Company were to undertake that work it was to be part of the undertaking, and to be paid for 
out of the revenue. The undei·taking was one in futuro. 

l\'lR. Fo01cs: I never said or implied that such works were to be paid for out of the revenue 
from the line, but that the undertaking was as represented in the contract, and the position I took 
up with regard to the contract I intend to maintain. 

Dn. lVIADDEN : So far they were both agreed thu~ the undertaking was to be carried out as 
stipulated in the contract, and, proceeding on this view, he thought that he had shown that the 
obligation was distinctly and emphatically on this Company that the.y must perform it· as other 
companies ordinarily perform such obligations. That being so, the only remaining thing was to 
ascertain what were matters to be paid for out of revenue and what were matters that should be 
borne out of the revenue which the line earned, and this really brought them to the question which 
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they had to try,-the grain of wheat which they had been seeking to thresh out of the bag of chaff. 
They must get it out; and when they had it it would not take the jury ten minutes to come to a. 
decision upon the point. The obligation of the Company was to maintain and work the line, and 
the Government had tried to make Mr. Grant understand that he was to pay out of revenue 
that ~xpenditure which was necessarily applied to the work:irng of the line, such as the payment of 
stationmasters, gangers, &c:, and ordinary working expenses, and also gave up to him everything 
that was a renewal; in fact the Government had, up to the last moment, carried that out, and paid 
into. Court money which the Company ·stated was due for renewals. The Government had con
tended that the Company were not entitled to pay out of revenue that which is ordinarily paid out 
of what railway men call "constrnction," and they stated that all these items were construction. 
On that point there was very little indeed to say. He was going to call witnesses before them
some of the best authorities that could be got on the subject-men of world-wide· fame, For
tunately there had been thrown on the shores of Tasmania a gentleman who was eminently capable 
of giving an opinion on the subject-Nir. M' Hardy, Auditor of the Highland Railway Company. 
All these witnesses would tell them that every one of the items were charg·eahle and should be 
charged to construction in any rail way company in the United Kingdom. In that respect _they 
would not differ very materially w.ith the witnesses for the plaintiffs, because Mr. Patterson, who 
knew perfectly well what h0 was speaking about, and knew also that he was to be 
called upon, and need not have been disquieted so much as he had been, told them that 
all the items in which they were now concerned . were items of construction, so that 
he concuned with the Government in his opinion. Then they had the evidence of Mr. Lavater,. 
and if there was a man who conld start a new theory it was Mr. Lavater, but his evidence 
clearly showed that according to all practice the items were items of construction. .But he also 
told them that there was a lingering desire in his mind to revolutionise the world and turn things 
topsy-turvey. Then Mr. Mais was called, and he was quite clear that rolling-stock was an item of 
construction, but he lingered over it for a time; he felt that desire to try to hide something for his 
side, and he introduced this curious opinion: if you get rolling-stock, and it is an increase, it would 
go to construction ; but _still if you get it in anticipation, it would be paid for out of revenue. If that 
were so, and they bought Bob, in anticipation of his taking the place of Dobbin, they would pay for 
him out of revenue. Every one knew that the new must take the place of the old. 'fhe argument 
wa,, there is an old engine; off it goes; tha1·e is a new one in its place bearing its old number~ 
But where the eng·ine was new, with a new number, then they were not anticipating· the tiroo when 
the old one would be worn out ; they would be taking an additional engine as absolutely new 
matter chargeable to capital. Therefore his (Mr. Mais) evidence would not be bound to conflict 
with the evidence he would place before them. He would therefore say no more upon that point, 
but the witnesses would one and all maintain that all the items were items of construction, and 
could not, in any railway man's opinion, be chargeable to maintenance. The first item they were 
concerned in was the erection of a store in Hobart yard, because that portion of it which related 
to the fitting up internally of the store was covered by the £40 paid into Court that morning. 
There was a doubt about part of it, so the Government paid the whole amount, and therefore the 
question was, whether the erection of a store in Hobart yard was a maintenance or construction 
charge. It was a new building·. They had an old building, hut determined that the stores were 
getting too large, and that they were not in the best place. 'l'he result was, they decided to 
pull the partition asunder and build an entirely new place. They did so, and into that new building 
the stores were put. He did know how that could be called a maintenance charge; it certainly 
was not a repair; it certainly was not an alteration of a thing which already existed. It was a. 
thing that did not exist before, built on a new site, appropriated to that new purpose. It was 
suggested that, suppose for the purpose of carrying on the working of the railway, it was necessary 
to do certain work ; they had a carpenters' shop, but ti,ey wanted more men, more shelter·;. 
it might be mged that one might start a hundred yards off altogether, and ·set apart the old building 
for some other purpose. Let them leave this for half a minute. Supposing one got married and 
had a house with five or six rooms. Well, in course of time the nursery became full, and by the 
time No. 10 or No. 11 came into the quiver, one began to think it time· to get larger pr.emises, and,. 
perhaps, ran up another building at the back of the old house to provide for the future; but would 
any one say this was maintaining the old nursery? That seemed to be a new matter. If it were 
more convenient to make a .nursery of ·it than a billiard-room, it was a still a new work, and he 
therefore submitted that this new iron store in the Hobart yard was a capital or construction item. 
Some of the witnesses were a little embarrassed, thinking the brass furnace was included and was a 
renewal ; but when they were told that this had nothing to do with it they began to beat about. Inas
much as it was an adoption of a new engine for au old one, they said, " Well, it was a new engine, 
but instead of an old one, and had to be provided for, otherwise it would be damaged by the· 
weather." It was a new place right away _from the old foundation. A new building was put up 
there and capable of providing for the new engine; also a new stack. They then pulled down the old 
material~ and disposed of the old engine. Say one were a brewer and carrying on business with a 
certain number of vats, and came to know there was a new and better kind; he says, "I will lay 
out more money and build new vats." Suppose he did this, and consigned the old vats to the fire 
or waste heap, could it be said this was maintaining the old vats? Supposing any one of the jury 
were a director of the concern, how would he enter it? Surely it would go into the capital account. 
The new work was to last for all time, or, at any rate, for a long tim_e, and during that time it was 
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intended that it should pay a profit. If so, it must be regarded as an outlay upon which one must 
enter whether he g·ot interest or not. It was not like the bales of hops or bags of sugar that were 
required to succeed the old brew by the new, but it was a thing· which was to last for thousands of 
brews, and, therefore, the jury would have no difficulty in saying· that the new shed was a new work . 

. As to the rest of these items they were happily treated, as it was admitted that, as to the balance of 
works, they were works of construction, except those paid for into Court. With regard to the 
remaining huts, Mr. Lavater admitted that on all Victorian railways these were charged to construc
.tion, and Mr. Kent, who had been doing most of the Railway work, while Mr. Lavater, like an 
Adonis, had been engaged in beautifying the Court at the Melbourne Exhibition, had also told them· 
that these items were charged to construction. So they might relieve their minds of that matter. 
As to the rolling stock,.there was no mystery except that lingering wish of Mr. Mais's to argue the 
matter from a theoretical standpoint, only that His Honor pointed out that it was admitted that no 
additional stock, except in place of that formerly existing, could be charged to renewals. Everyone 
admitted that. So there would be no difficulty in saying that each and every item of this rolling 
stock would be chargeable to construction, notwithstanding the attempt to mix the pea and thimbles. 
Mr. Grant and Mr. Cundy both told them they were additionals. Mr. Grant, with one deep and 
deadly sigh-

MR. MILLER : He did not sigh. 
DR. MADDEN : Well, he did not sigh, but he admitted that all these were additional. This 

was really the matter they had to try, and it was perhaps a matter of regret that the jury should 
have been so long engaged in getting at such a simple point; but it .had become involved in a great 
deal of correspondence and documentary evidence. Finally, it came down to this-whether the 
items in dispute were works of construction or works of maintenance? If they decided they were 
works of construction, they would settle the matter very simply and properly. He regretted having 
had to occupy so much time in his address, but promised if it became necessary to again address 
the jury, it would be so short that it would make some amends. He could not but thank them for 
the close scrutiny and attention they had given to the case. 

His RoNoR: You have not yet referred to item 17. 
DR. MADDEN : Thank Your Honor. He had kept this very item carefully before his eyes during 

his address, and, of course, for that very reason had forgotten it. The item was one with which they 
were concerned, and that was the charge for trustees' remuneration the Company had agreed to pay out 
of the revenues of this railway; and .in regard to this matter, his friend Mr. Grant did not appear to 
have been taken into full confidence by the directors. They gained the additional information that 
directors' fees were charged to maintenance, but these were not directors' fees. When the dispute 
arose prior to this, and the Company were unable to pay interest, they went on the London market 
and issued debentures, and subsequently loaned £ I 00,000 by mortgage, the debenture-holders 
agreeing to take 4 per cent. instead of 5 per cent., and wait for their money. ,vhen this happened 
these debentures were issued, and some gentlemen were appointed to see that the debentures were 
properly dealt with. They. went on and did their work for nothing for some time, but when the 
receipts of the Company rose from £16,000 to £69,000· the London .directors thought they had the 
right to vote six years' remuneration. They had never had any, and did not expect any, but 
£472 10s. was voted to these gentlemen. The directors then charged this against the working 
expenses of this Company. Whethe1; it were true that directors' fe(;ls were charg·eable to working 
expenses he could not say; but, certainly,,remuneration to these people who had nothing whatever 
to do with the working· of the railway should not so be charged. They might just as well charge 
the Government with the commission paid to their brokers for selling their debentures. It had been 
pointed out to him, moreover, that there was a very curious family likeness between this item and 
the difference between the 4 per cent. and 5 per cent. These debenture-holders were to get 5 per 
cent. at first, but afterwards 4 per cent., and this sum in question was exactly 1 per cent. '\Vhat 
had practically been done was, that the Company had paid the trustees the difference between the 
4 per cent. and 5 per cent. He could not see how this could be regarded as ;i working expense. 

His HoNOR said it was unusual to sit on Saturday afternoon unless there were special reasons, 
and on the counsel on both sides expressing themselves in favour of an adjournment, the Court 
adjourned until 10·30 on Monday. 

MONDAY, 13TH MAY, 1889. 
The Court sat at 10·30 A.M. 
MR. FooKs said : Your Honor,· I regret very much I shall have to call your attention to what 

I consider to be a repetition and aggravation of what before appeared to me to be a 
contemptible matter. My offices,were evidently not appreciated, and, though I do not personally 
care, it has now become a matter affecting the dignity of this Court. The paragraph, which appears 
in the Mercury, is as follows:- . 
. With the fear of a "dungeon cell" before our eyes we must yet call attention to the fact that the 

indignation of Mr. Fooks, Q.C., is rather out of place. In our first· paragraph we said that "if we 
remember rightly," he was the person who doubted the fairness of the Local Court of Justice (they. said a 
good deal' more than "doubted"), and when he said that he was not we at once accepted the denial, .and . 
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made what he calls the amende.Jwnorable. That should have been enough for him. As to _our Temarks 
being impertinent, he will pe1:haps, without wishing to convey us to "the deepest dungeon beneath.the moat," 
in the style of the transpontine drama once so popular in London, permit us to say that 'i\'e regard 3till our 
remark as quite pertinent in connection with the case between the Main Line Company and the Gov-3mment 
of this Colony. For the imputation was made, and ·commented, on by us, though possibly not by Mr. 
Fooks, Q.C.; and is but one of many statements of a similar kind to which we have had to refer from time 
_to time. In fact, it has been s_tated in London that the Colony is a den of thieves, because it declines to 
give the Main Line Company all it demands. Som_e time will be required to search through our fles, but 
wlrnn we have found- the statement referred to- we shall place the saddle on the right horse. _ · 
I say this is a serious co,ntempt of Court. It plainly shows 1t refers to the issue now before the 
Court, and whether they attribute the statement contained therein to me or not, I care nothing,-it 
is simply impertinent; but it is seriously calculated to bias and' to prejudice the minds of thci jury, 
and of the community with which the jury are concerned, and to bring the administration of justice 
into contempt, and to embafrass it. Having ,made these observations, I leave the matter in your 
Honor's hands, to assert the dignity of the Court. . . • · 

His HONOR: I have no doubt whatever that priinc1 facie that is calculated to aft1:ct the 
minds of the jury, and to influence the community against the Main Line Company while the 
case is going on. I have no doubt it is contempt of Court, for which the editor of that journal is 
liable, and if th_ere is any application made to me I will order his attendance before this Court to 
answer what appears to me to be a gross contempt of Court, because it is tepeated, and apparently 
with the o"bject of coming again before this Court. · · 

Mr. FooKs·: I am qqite content with the expression of the opinion of the Court. 
for whom I am acting is not a revengeful one, and whoever the magnificent "we" 
safe as far as I am concerned. , 

The Co□pany 
may be, he is 

His HoNOR: I can quite believe that there was no intention to influence the jury, but is 
rather an attack on the counsel. I think, as a rule, the Press here are very fair in reserving their 
comments on cases under hearing, and this is one of the exceptions to that rule, which I am· very 
sorry to see. · 

Mr. FooKs: As far as the Company is concerned, we are quite satisfied with the Courfs 
expression, as our end is answered. . 

MR. FREDERICK BACK called in and examined. 

l. Dr. Madden.-What is your name? Frederick Back. 
2. You are General Manager of Government Railways of Tasmania? I am. 
3. And you are an Associate of the Institute of Civil Engineers in England? Yes. 
4. Before you came to this colony what were you? At that time I. had previously held the position ot 

General Manager of the Railway at Christchurch, New Zealand. I had been Traffic Manage:- aLd 
Assistant Manager, also Chief Accountant of a system of railways extending over 1500 miles. 

5. Are you familiar with the expressions "maintenance" and "working expenses" as used. by Railway 
Companies? I am thoroughly familiar with them in their technical meaning. · 

6. As a matter of. fact are these words of common use among railway men in railway matters? I-think 
I might make my answer clearer hy making a short statement. · 

7. Are these words distinctly understood among railway men? Undoubtedly. Owing to revisiDn ot 
accounts they must be known to all dealing with railway accounts. · 

8. Well, to begin with~can.-yon give any exhaustive ~lefinition of what they do mean ?-can you. apart 
from these items give the meaning of the terms? · 

Mr . .Ll1iller.-The definition· must be either· universal or so general that it must come under general 
usage. , . 

Mr. Fooks.-It is understood that the terms are not used in a technical meaning, but were to be.taken 
in their ordinary sense, either for engineers or anybody else. . ' . · 

His Bonor.-What we really'want to know is what specific works would come within these terms. 
9. Dr. llfadden.-Taking that view of the case, I must ask you, Mr. Back, if you are familiar with 

the items now under discussion ? Yes. 
10. Erection and fitting up internally of store in Hobart yard ; building the covering and chimney

. stack for exchange locomotive shop, engine, and Comish boiler, ancl. preparing site for removal_.of Jras3 
furnace ; putting up pol'ch in front of station to keep vehicles. from front door : under what heading would 
these items go? In my ,experience they would be charged to capital account. 

11. Are they connected with working- expenses in any way ? No, I· should think not. 
12. They would not appear in maintenance·or working expenses? No. I should say decidedly not. 
13. Now, we come to a series of gatekeepers' lodges, of which some were erected in renewal of those 

previously existing and others which are wholly new erections: would these coine within the definiti<m of 
maintenance or working expenses ? Th~y would not be charged to maintenance or working expenses. 
Might I be allowed to say maintenance has this meaning--it means simply the maintenance of the -line 
and its buildings. There is an Act of Parliament which' lays down how railway accounts are to be kept. 

, 14. Carriages and additions fo, rolling stock-do these go· to maintenance or working expensl)s? 
Decidedly, they go not to working expenses, but to construction. 

15. Will that apply to all rolling: stock which we have at issue here, and gatekeepers' lodges? Yes. 
16. Dross-examined .by .Llfr. Foolts.-I thii1k you said you occupied the position of accountant? Years 

-ago I. held the position of Chief Accountant. to a system embracing 1500 miles of railway. That was in 
New Zealand. · 



86 
17. How many years have yon been manager of railways? I have been actually manager for 10 

years, but before that I was Traffic Manager, and before that Assistant Manager, and so on, step by step 
fi-om-

18. You spoke of your position as an accountant? Yes. I will endeavour to make myself clear to 
you. I was at one time Chief Accountant, but left that to take a higher position. 

19. Was that in England or in New Zeah1.nd ? In New Zealand. 
20. Then your experience is confined to New Zealand? Yes ; with the exception that, having been in 

England, I made myself conversant, while there, with the system used in keeping railway accounts there. 
21. When did you become an Associate of the Institute of Civil E:qg·ineers? Quite recently. 

, 22. The title does not necessarily include membership of the Institute? No. I take it as a great 
compliment, and believe only one other gentleman in Australasia has been so complimented. 

23. In point of fuct, you are not a civil engineer at all? No. 
24. Have you ever had experience as a mechanical engineer? No, but, as the head of the works, 

the whole of the work is under my· control; but we have specialists engaged, and these officers are con
trollerl by me. 

25. These railways in New Zealand-are they maintained· out of the revenue of the Government, or 
how? Yes, they are entirely governed as the Victorian rail ways. 

26. And, in fact, the revenue must come out of the colony? So far as the revenues of the railway 
form part of the Consolidated Revenue, you are right. All the. lines I have been connected with were 
Government railways, exactly the same as the line I am on now. • . 

27. They are really paid for out of the revenue of the Colony? In so far as the eamings go to the 
revenue of the country, so far the railway expenses are paid for out of the revenue of the country. The 
lines I was on were fortunate enough to be earni!!g enough to pay our way and leave something to the 

good28. I understand you have never been Engineer-in-Chief, nor have had anything to do with the 
engineering department? That is quite right. 

29. I suppose, as holding the po~ition of Accountant and as Manager, you have had some one over 
you in the Government, and take his instructions ? I certainly do not take instructions as to the method of 
accounting. In fact, I instructed the Government. When I accepted the position l was given four bare 
walls and an empty set of books, so I was really the individual who instructed the Government as to how 
to keep 'the accounts. 

30. Do you, as Manager of the Railway, take instructions, or are you left entirely independent? 
The affairs of this Colony are managed by Ministers who-

31. Do answer my question. I ask you with reference to the management of the railway. You 
have got duties as Manager. Now then, do you act independently of the Government? I follow such 
instructions as the Government think fit to give to me. · 

32. And if a question arose as to which'account an item should be entered, you would take the 
directions of the Government as to ~vhere it should be put ? Well, the Government have never given any 
instructions ; such a case has not yet arisen. 

33. Well, if tliere were a difference of opinion, you would take their instructions ? I cannot say what 
I should do. You are asking me to answer a question as to a matter which has never occurred. If any 
Government asked me to keep accounts in a manner which I thought was wrong I should not do it. 

34. If you got instructions to enter such an item to maintenance or working expenses you woul<l not 
do it? I cannot say what I would do. The Government has never interfered in this man·ner. · 

35. You cannot say ? No, I cannot give_ an answer to a hypothetical case of that kind. 
36. Now I understand there is an Engineer-in-Chief over the whole of these railways? I liave 

nothing whatever to do with him, nor has he anything to do with the railways after they a1·e constructed. 
They are then entirely under my control. 

37 . .You say that the Government Engineer-in-Chief has nothing to do with the railways after they 
are constructed ? That is my answer. 

38. That he has no duties to perform in reference to the railway after it is constructed? You had 
better get that from him. I do not know what his duties are, but he has nothing to do with the railway. 

39. Then he is merely an ornamental officer ? I said nothing of the kind. 
40. Has he no active duties to perform with reference to the management of t!1e railways ? No. 
41. With reference to the maintenance of the works ? No. 
42. Nothing to do with rolling stock or repairs ? No. 
43. Nothing in the shape of advising or anything else? No; the whole of the work is under my 

cuntrol, and not of the En~ineer-in-Chie£ 
44. Is there a Resident Engineer ? Yes ; there is an officer of my staff a Resident Engineer. 

. 45. Then it would be the Resident Engineer's department to see to the working? Yes, it would be his 
department, acting under my instructions. . 

46. He would see to the maintenance of the perman·ent way? No, we have a special officer for that
the Locomotive Superintendent. 

47. Rails, sleepers, ballasting, &c.-he has to do with that ? Yes; he is the one of my staff who does 
that. 

48. Is he here ? No. 
49. And not coming'here? I don't know. 
50. Do you know whether he is_ in Hobart? I do not know. 
51. Have you seen him since this case began? Yes; I saw him on the Derwent Valley Line on 

Friday last. · 
52. Re-examined b.1J Dr. 1l1adden.-None of these opinions which you have given us as to the proper 

position of the accounts have been dicta.ted to you under any circumstances? No, certainly not. 
53. As to the Engineer-in-Chief, his position, I believe, is this-or will you tell us what his relations 

:ire with you? I have no relations wit!1 him. He constructs the railways, and then they are handed~over 
tome. 
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MR. JOSEPH HENRY SMITH, examined by the Attorney-General. 
1. You are Chairman of Railways in South Australia? Yes, sinre May last year. 
2. Previous to your arrival in South Australia, had you experience in England? Yes, on the Great 

Western Railway. 
3. What position did you hold? I was Chief Assistant to Mr. Gurson, the General Manager of the 

Great Western Railway. 
4. Can you say whether the words maintenance and working expenses have a well understood 

meaning with railway accountan1s and management? Thoroughly so. 
5. You are familiar with the items in dispute in this case? Yes . 
6. Take the first item-Erection and fitting up of store in Hobart yard? Would you say that was 

included in working expenses or not? Certainly not. 
7. Have you seen the store in question? I have. 
8. And you have heard how the store originally stood ? Yes. 
9. Now, take the second item-Building the covering and chimney stack for exchange locomotive 

shop engine and cornish boiler, and preparing site for removal of brass furnace-would that come under 
the heading of maintenance or working expenses? Certainly not. · 

10. The next item-Putting up porch in front of station to keep vehicles from front door-would that 
come under the heading of maintenance or working expenses? Cer_tainly not. 

ll. Gatekeepers' lodges: erection of 15 lodges, for which a rental of 3s. and 4.~. per week each, 
according to size-would that come under the heading of maintenance or working expenses? Certainly 
not. 

12. Carriages and waggons : 5 second-class carriages, 2 second-class excursion carriage~, 4 horse
boxes, an<l 12 low-sided trucks-would this come under the heading of maintenance or working expenses 'l 
Certainly not. 

13. Does the rolling stock ever go under this heading? No. 
14. Is there any account to which it should be charged? Certainly-capital account'--an account 

known all over the world. · 
15. Is that account the same as construction? Yes. 
16. Oross-exaniined by .Zlfr . .Llfiller.-Progressive and continuous construction? Certainly not. 
17. Original construction ? Yes. · 
18. But supposing they did not exist at the time of the opening of the line for traffic-then would 

they not be works of progressive construction ? I do not understand the term progressive construction. · 
19. Well, if your understanding is limited, I will try to approach your understanding in another way. 

If these were works not originally necessary for traffic at the time of opening, but became subsequently 
necessary, what would you call them? I must really say I do not follow you at alL 

.LV.fr. 1v.liller.-W ell, I thought your intellect was more brilliant. · 
His Hon01·.-That is too strong, Mr. Miller. 
.clf1· • .111iller.-I at once ac:cept your Horror's suggestion, and apologise for the remark. 

. To Witness.--,-If these works were not part of original construction, and were not necessary to the 
completion of the line, but subsequently became necessary for the expansion and increase of the traffic
works necessary for the development of the railway-what would you call them? It is a very peculiar 
question to ask. If you put it in this way-were they maintenance or capital requirements ?-I 
unhesitatingly say they were capital, or, as I understand the term which has hitherto been used, "construc
tion." 

20. I must put it in my own way. Were they works of construction? Certainly. 
21. Then they do not follow your definition that maintenance was work necessary for the completion 

of the line? 
22. If a person. was under a contract to simply construct a railway, he would, on its completion, 

have fulfilled his bargain? Yes, for the time being. 
23. These works subsequently became necessary in order to keep pace with the growing requirements 

of the traffic-that you understand? Yes. 
24. Now, I ask you to tell me under what heading you would put the fulfilment of these require

ments; I ask you to say in ;,. word or two what _heading you would put these under? Simply capital 
account, or wnat I take to be synonymous construction account. 

25. Would they be necessary construction? Unquestionably. 
26. Without them the undertaking could not be properly carried on? I should say, certainly. 
27. Then it would. simply remain a question as upon whom the cost of that expenditure should 

fall-is it not so? Under what circumstances? 
28. Generally. The only question remaining, as this was necessary construction, is who ought to pay 

for it? I do not see that it follows at all. The Company making the railway must :find the capital. 
29. I am asking you this-the only question would be who is to pay for it? Yes, in the case you 

put. 
30. That would depend on the terms of the contract ? Yes. 
31. You have spoken of your experie1'l.ce, and have stated that these items under general usage would 

form part of capital expenditure? Undoubtedly. 
32. This-that additional rolling stock rendered necessary by the expansion of the t1-affic-would be a 

charge upon capital? Unquestionably. 
33. And this is the universal experience of railway men? Of all railway men who know anything 

about their business. 
34. Are you not aware that it has been a standing complaint charged against milway companies that 

they improperly charge rolling stock to capital expenditure ? Since the year 1868, when the Imperial Act 
•was passed, I have never known of such a case. 

35. You have stated that the additional rolling stock would be necessarily charges upon capital? Yes. 
36. I ask you, to test the value of your experience, whether it has not been a great and well-known 
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accusation against companies that they have charged it to capital'! As I said before, I have never heard 
of snch a case since 1868. · 

37. Do yon know, the Index to onr Railway System and Leading Lines, by Wm. Fleming, 1878 to 
1879-is that a work of anthority? No, it is a work of no authority.: · 

38. Yon say that this work is of no authority whatever among the railway companies of Great 
Britain, and if it makes a complaint that an abuse exists among railway companies in charging additional 
railway stock to capital, it is a ba,;eless statement? No, I do not _say so. I know, to the contrary, that 
many shareholders at the public half-yearly meetings of the principal railway companies have, on the other 
hand, complained of the la1;ge charges to the revenue for rolling stock; and in the reports of the London 
and North-Westem Railway it will be seen that no less than 48 engines were charged last year, and many 
shareholders thought the directors were going too far the other way. 

39. Then the boot is on the other leg? Yes. 
40. Is it not a complaint in New South ·wales and Victoria that the line and rolling· stock have not 

been maintained, and that incorrect charges have been made to capital? I have had enough to do to look 
after South Australia, and have not been able to devote much attention to the other colonies as yet. 

41. Then you ar,e not aware the accusation has been made in these colonies? I am aware. 
42. ln all your experience stich rolling stock is invariably placed to capital account? No. I give 

you a case in point. 'fhe London andNorth-vVesternRailway charged40 engines to revenue account; but. 
they are a private company, and untrammelled by any contract. 

43. Now we :find that the premier line in England is an exception. I now turn to the report.of the 
Great \Vestern Railway, from the Locomotive and Carriage Department, under date 18th January, 1873. 
Where were you then-on that very railway? Yes. · 

44. In that very railway the Report for· the previous half-year states-" The stock has been, as usual, 
fully maintained, and 27 new narrow-gauge engines have been built, and charged to revenue." Is that 
another exception? No, it is not an excepti_on. . 

45. It is a comparison between the, half-year 1873 and the corresponding half-year 1872. It is in 
your time? Y;es ; 16 years ago, but well witl1in my knowledge. 

46. Well, I will' read on again-" It will be seen by the locomotive account that there is a great 
increase in the expenses as compared with the corresponding half-year, 1872. This is due principally to 
the increased cost of coal, and •the higher rate of wages now obtaining. The expenses of the Llanelly 
Railway for seven months are for the first time included. The stock has been as usual folly maintained, 
and 27 new narrow-gauge engines have.been built and charged to revenue.'' Is that correct? Yes. 

47. \Vell, if that company is also an exception, why did you bring· our attention to it when :first 
giving your evidence? This sum was placed to revenue at the discretion of the Directors, and with the 
approval of the Shareholders. 

48. Then the London and North-Western and Great vVestern Railways are exceptions to the practice 
you have named? Not at all. I dare say you will see in the report that the shareholders are asked to 
vote this sum for constmction account. 

49. Were you not in the employ of the Great Westem Railway in August, 1872? Yes. 
50. Well, Mr. Armstrong was then Locomotive Superintendent? Yes. 
51. He said in liis · report for the half-year ending January 31, 1873-" During the half-year 28 

narrow-gauge engines have been built, and charged to revenue. In tl~e carriage and waggon department 
the sum of :£12,881 has been charged against revenue account for new rolling stock." Was that another 
exception ? Yes. 

52. Well, with- that I will leave you. Your explanation is that that has to be done with the special 
sanction of the shareholders? · Yes. 

53. Well, be it so. Did you travel across this Main Line in coming here? Yes. 
54. Have you travelled on it before? No. . , 
55. ·were you struck with the palatial splendour of its accommodation ? It certainly did not strike 

me in that "·av. 
. 56. It did strike you the other way ? No ; I would not say that. 

57. Did you see any expenditure beyond that necessary to the line? No. 
58. I ask you were the stations of the most unpretentious chai•acter? They did not strike me as 111 

any way unsuitable to the requirements of the traffic. 
59. Were they unpretentious? Yes, I think so. 
1.'o IIis Hono1·.-I was travelling for about three hours in the dark, so could not see very much on the 

joumey. I · · · · · · h · f · 11' k? · l 60. s 1t not necessary to anticipate an mcrease 111 t e reqmrements o new .ro mg stoc --:--Ill tie 
essence of prudent :management is it necessary to anticipate that there will be a certain demand for new 
rolling stock? Yes ; it is reasonable and proper management. · 

61. And if there is a decrease in the rolling stock, is it not evidence of the necessity for such 
additional stock ?-I am speaking of a natural decrease while some of the stock are in hospital or sold. 
1f there is this natural decrease is it not evidence that. anticipation is required? Certainly not. The 
accounts are not being kept in such a state of things, nor is the stock being properly .maintained in 
accordance with a certified balance sheet. · 

62. By the Attonwy-Geneml.-I will put these documents in your liands-(Reports of London and 
North-vVestern Railway and Great Western Railway.) In Clause 15 of the report of the directors of. 
the Great Western Railway for the half-year ending 31st July, 1872, a vote of the proprietors is requested 
for the following expenditure. That means that the expenditure goes to the capital account, does it not? 
Yes ; otherwise a vote of the proprietors would not be requested. 

63. What' is the expenditure? Goods engines ( narrow gauge), £52,500 ; caniages and waggons, 
(narrow gauge), £104,350; machinery fo1· workshops, pumping engine, &c., £5620; n,ew engine sheds at 
Bordesley, Bristol, and Gloucester, and extension of engine sheds at Slough, £14,120. 

The Attorney-General.-There are various other items, but the learned counsel's questions only apply 
· to the rolling stoc_k. 
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ilb·. Miller.-l don't understand the answer. I understand the report was given to him to show that 
a special expenditure was authorised for the rolling stock; be has not read that. 

Dr. ilfadden.-He has pointed out that if it was a revenue item the directors would deal with it, 
and would not want the shareholders. 

64. 1-Iis Honor.-Have you there any reference to a special vote for narrow-gauge engines? They 
ask for the authority of the shareholders to spend capital money. 

65. The Attorne,1j-General.-Does that apply to both reports? Yes. 
66. I:Iis Honor.-Does that refer to expenditure on capital or revenue? Capital money. 
67. Hi.s Honor.-It is not canied to reYenue? Certainlv not. 
His Honor.-But it was read out that there were 27 nar1:ow-gauge engines carried to revenue. 
1lir. llfiller.-Y es, certainly so. 
68. IIi.~ Honor.-ls there any special vote for those? . There is not. 
69. His .Runor.-Then they were charged without a special vote to revenue? Yes. 
70. Hi.~ Honor.-They were replacements, :1nd were therefore debited to the revenue charges for 

the half-year? Yes. " 
71.. B_y the Attorney-Genei-al.-They were rcot additional rolli.ng-stock? ]\To. 
72. B_y His Honor.-The additional rolling-stock is debited to capital? Yes. 
73. The Attorney-General.-Will you read the part underlined which my learned friend read to you? 

Yes. "During the half-year ending 31st July the sum of £24,257 has been charged against the revenue 
account in our carriage and waggon expenses, on account of new narrow-gauge stock. In the locomotive 
department 24 new engines have been built and charged to working expenses." 

74. They are replacements? Yes ; replacements for stock that was worn out. 
· 75. Look at paragraph 6, in the Ri-port of 1884-will you read that? " The outlay on capital 
account during the last half-year amounts to £329,800, of which sum £137,144 has been incurred in the 
supply of additional rolling-stock.'' 

76. Carried to capital account? Yes. 
77. A vote of the proprietors means the same thing ? Yes. 
78. The additions to carriages, &c.-how would they be charged? To capital account. 
79. Should proviFlion be made for the stock to be placed in hospital in the proper equipment of the 

line? You cannot properly equip a line without taking into consideration the repairs to the original 
equipment of the line. 

MR. JOHN LUNT called in and examined. 

I. By Dr. Madden.-You are Chief Engineer of Railways in Victoria? Yes . 
. 2. As such, are you familiar with the meaning of maintenance and working expenses as understood 

amongst railway men? Yes. . 
3. Your attention has been called already w the items which are under discussion? Yes. 
4. I will read them to you seriatirn. "Hobart-Erection and fitting up intemally of store in Hobart 

yard, and alteration of original store to form a continuation of carpenter's shop, £346 8s. 2d." Have you 
seen that store ? Yes. 

5. And having seen it, and heard its ,history in evidence, would you put it to the maintenance and 
working expenses of the line as understood by railway men? It would ·be charged to capital account. 

6. And not to maintenance ? No, certainly not. 
7. Now take the next item. " Hobart-,-Building the covering and chimney-stack for locomotive shop, 

engine, and Cornish boiler, and preparing site for removal of brass furnace, £721 13s. 5d." Would that 
item be chargeable to maintenance and working expenses ? No. 

8. "Putting up a porch in front of station to keep vehicles from front door." Would that be main
tenance ? No. 

9. We have heard of some lodges which were erected as new works, not as works to replace old ones. 
Would these new ones be chargeable to maintenance? No. 

10. W onlcl additions to the original equipment ·of rolling stock in use be a charge to maintenance? I 
have had nothing whatever to do with the rolling stock of the lines in Victoria. I could not give an 
opinion upon that. 

11. It has been suggested here that the new stock due to increased traffic consequent upon the 
expansion of the railway-new buildings erected to provide for increasing traffic-should be charged to 
1;evenue : is that so ? No, they are chargeable to capital. 

12. Is the q nestion whether the matter is chargeable to capital or maintenance affected by the qµestion 
of their necessity or not ?-It has been suggested that if the additions were necessary for the expansion of 
the traffic, they should be charged to revenue. Is there any such distinction? No. It is all chargeable fo. 
capital. . 

13. Gross-examined by JIIIr. Ritchie.-It is your duty to ·see to the improvement of your line ? Yes. 
14. And as you improved your line do you not pay for the improvements out of revenue? No, not if 

they are new works. 
15. Do you not pay any portion of impro_vements out of revenue? Not if they are new works. 
16. Do you pay any portion? Yes. 
17. New rails, new sleepers, repairs to builciings, repairs to stations? Yes. 
18. And repairs to engines? I -know nothing about engines. 
19. You have seen the porch in dispute ?-would yon charge that to revenue ? No, to capital. . 
20. Why? It is a new work. 
21. But all repairs' must be new works? It does not follow. 
22. What is the difference? I cannot exactly say ; but if part of a ceiling was falling you would call 

that a repair; it is not new work. 
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23. Supposing anything was injured by overwork-such as the rails being torn up-would you charge 
that to revenue? Yes, I would. · · · 

24. Do I understand you to say that it is a hard-and-fast line, universally adopted, according to your 
experience, that every new work upon every line of railway is not a proper charge to revenue? So far as 
Victoria is concerned. My knowledge is confined to Victoria. 

MR. ROBERT GEORGE KENT, Acting Accountant Victorian Railrvays, called in and examined. 
l. By tlte .Attorney-General.-Your name is Robert George Kent? Yes. 
2. What position do you hold, and how long have you held that position? I am Acting Accountant 

of Victorian Railways, and have been 27½ yeflrs in the Accountant's Branch. 
3. Have the words maintenance and working a well-understood meaning? Yes. 
4. You know the items in dispute in this case? I do. 
5. Have you seen the new store? No. 
6. "Erection of store in Hobart yard"-would that come under maintenance and working expenses? 

Certainly not. 
7. The next item-" Building the covering and chimney-stack for exchange locomotive shop, engine, 

and Cornish boiler, and preparing site for brass furnace"-would you charge that to maintenance? No, 
to construction. 

8. Could yon charge the third item-" Putting up pm·ch in front of station to keep veh_icles from front 
door,"-to maintenance? No ; decidedly to constrnction. 

9. How would you charge the item-" Erection of gatekeepers' lodges," where no lodges existed 
before? I would certainly charge them to construction. · 

10. How would you charge new rolling stock? The universal practice in Victoria, New South Wales, 
and South Australia is to charge to constrnction all new rolling stock. 

11. Did you ever know any similar items to be charged to maintenance? No, never. 
12. Cross-examined by JJf1·. J.l'Iiller.-You have heard that there was a replacement of a portable 

engine by a fixed engine ? Yes. 
13. The portable engine required nothing to fix it, and no covering? No. 
14. But with a fixed engine it is a necessary fart of its equipment: it ·requires to be fixed in its site, 

and to have materials for its construction? Yes, · should say so, decidedly. 
15. 'l.'he fixed engine, being a substitution for a portable engine, is a replacement, is it not? Yes. 
16. I would ask you from your experience if that · was necessary to put the fixed engine to this 

work, why that would not be essentially a portion of the cost of replacement of the portable engine? I 
should sav it would be additional work. 

17. To enable the fixed engine to do the work that the portable engine was previously doing, could 
you do without it? I could not say. . . 

18. But the new engine has to do the work of the old : does not your common sense tell you that all 
the accessories that are absolutely necessary with a fixed engine to do the work of another would come as a 
cost for replacements ? No. 

19. 'l.'here is another item. Your evidence, of course, as we all know, is upon wha,t you would call 
the general usao-e of the terms maintenance and working expenses? Yes. 
. 20. Therefore you have nothing to do with any special contract? No, nothing at all •. 

21. If the parties agreed that somethinp; should be charged to revenue, and something- to capital, your 
remarks have nothing to do with that? No. 

22. There is an item here-" Trustees' remuneration ( as voted at general meeting, 26th June, 1883), 
three trustees, each £157 10s., for six years' service, at £26 5s. per year." We are told that these trustees 
were appointed for the purpose of managing what might be called a mortgage account? Yes. 

· 23. Have you ever known in your experience sucl1 a charge being made and debited to any account'? 
I have not known it. 

24. Just consider. I am satisfied that that is only a fallacy of your recollection. I turn to an item 
called not merely revenue account, but net revenue account, of the Lancashire and Yorkshire Railway. 
You liad experience in that? No, I liad not. 

Dr.· .11:ladden.-How can this be evidence? My learned friend is· suggesting that some railway in 
England has made some eccentric charge . 

.1.1£1· . .llf-ille1·.-It gives evidence as to the universality of a practice. 
His Hono1·.-But the witness knows nothing about England. His knowledge is confined to 

Victoria. · · . 
25 . .1.W1· . .1Willm·.-Your knowledge of usage is simply confined to Victoria, and you know nothing 

about the practice in England? No. 
26. As a fact, in Victoria have not many waggons and carriages been built. to replace others destroyed 

or worn out? Yes, 
27. And charged, of course, as replacements, to revenue? Yes, of course, as renewals. 

· 28 . .And liave not new rolling stock so got to replace the old, damaged, or partially worn out stock 
been used concurrently with the old stock it is intended to replace? I believe so. 

29. Then you will use in one year or one quarter side by side the old stock, and in addition to that 
increase the number of pieces of rolling stock previously in use? I know very little about the outside. I 
can see certain waggons and carriages, but I am so busy in the office that I cannot say. 

30 .. His Hono1·.-Is it not in your department? No ; I am an accountant, and hav:e nothing to do 
with it. . 

J.l:fr. J.11illm·.-Little as your knowledge may be, and therefore of the least use to us-
His Honor.-His knowledge of accounts is considerable, but you are now asking questions that are 

outside his province. 
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Witness.-W e are so short of rolling stock that we use every truck and. carriage we can possibly get. 
31. Mr. Miller.-And it is within your knowledge that you use side by side the old stock and th~ 

new stock that is intended to replace it? Yes. · 
32. Then you have in the quarter of that year a natural increase in the number of rolling stock over 

the previous year ? Yes. · 
33. Where there are replacements, if a carriage half as long again as, and with a greater carrying 

capacity than the old one, and of greater· earning power-
. His Honor'.-As far as I understand, the Government allow for renewals. That is not raised. 

Witness.-Suppose you put a new carriage on, and it costs more than the previous one, we do not charge 
the whole of that to revenue; we charge half to revenue and half to capital. . 

34. The Attorney-General.-Y ou want to keep the accounts correct? Yes, ,ve charge half to revenue 
and half to capital. 

His Honor.-The Government have been more liberal to the Company here, and have not followed 
that rule strictly. 

MR. CHARLES STEWART M'HARDY called in and examined. 

l. By Dr. Madden.-You a're Traffic Auditor of the Highland Railway Company, Scotland? Yes; 
2. I believe y,m casually go around the world for your health? Yes. 
3. And being a man of good taste, you dropped in to Hobart? Yes. 
4. You have bad a great deal of experience as to charging railway items in Scotland? Have had 25 

years' experience as an accountant in Scotland and India. 
5. Has your experience made you familiar with the meaning of the words maintenance and workin"' 

? y . ~ expenses . es. . . 
6. You have heard these various items discussed here in evidence? Yes. 
7. Taking them in order" Hobart-Erection of store in Hobart yard," is that to be chari;eable to main

tenance or working expenses? I have not seen the store in question, but I have heard evidence, and have 
no hesitation in saying that it should be charged to construction and not to maintenance. 

8. Now take the second item-" Building and covering· chimney-stack for exchange locomotive shop, 
engine, and Cornish boiler, in preparing site for removal of brass furnace, &c."· Should that also go to coL
struction ? Yes. 

9. "Putting up porch in front of station." Would you charge that to construction. Yes. 
10. How would you charge gatekeeper's lodges for the first time erected ? These are also works of 

construction. ' 
ll. How is new l'Olling stock absolutely additional to that previously existing charged? Against 

capital, not to maintenance. 
12. You have examined, I believe, the balance sheet and the various statements attached to it of the 

Tasmanian Main Line Railway Company? I have. 
13. You have observed on the statement of receipts and expenditure the sum of £45,157 4s. 4d. standing 

to the credit of capital account ? Yes. • 
14. What does that convey to your mind? As a difference between the amount received and 

expended. · 
15. That therefore it stands as a balance to the credit of the Company ? Yes, unexpended. 
16. Oross-ewamined by M1·. Foolu.-I understand you to say that your experience is limited as traffic 

auditor to the Highland Railway Company ? No, my experience is not so limited. I have been both 
traffic auditor and accountant auditor, and I have served in these capacities both in Scotland and India. 

17. Taking the railways in Scotland, they are constructed under general Acts of Parliament in force in 
Great Britain ? Yes. 

18. And in India they are done under some local Act? They are guaranteed lines. The_ interest on 
certain fixed amounts is guaranteed by the Government up to a certain fixed sum. When that is reached 
by traffic Government does not guarantee it. When the amount is not reached, the Government brings it 
up to the fixed sum. 

19. You mean to say that they guarantee an interest on expenditure ? Yes, on the amount expended. 
20. Is that the case in all railways ? I have not had experience in all railways. I am.merely giving· 

you my experience as to the railways I was acquainted with. 
21. Are not some constructed solely by the Government ? Some are and some are not, but the 

Government are gradually acquiring the railways by purchase. . 
22. In some iustances the Government purchase the undertaking from the Company ? Yes. 
23. You are familiar with the balance sheets ? Yes. 
24. Are you not aware that the forms of these accounts are prescribed by general Act of Parliament 

in England ? Accounts of the undertaking are so ; they are made up under the terms of the Statute. 
25. When the general balance sheet for a period shows that it is expended, how can you see the 

Company have capital in hand? The accounts themselves show it. 
26. There is £45,157 4.~. 4d. under the head of net revenue. You see expenditure is there? Receipts 

are there, but not expenditure. I have seen it. 
27. You see expenditure on the one side exceeds the whole £45,157 4s. 4d.? Yes, but it does not 

show that amount is expended ; it shows the difference between the amount received as compared with 
what has been expended. But that £45,000 does not mean that it is represented by cash iri hand or in the 
banker's drawer, because it is represented partly by sums not in hand, outside accounts, and so forth. 
A man's assets are not merely represented by cash in the banker's drawer, but by his stock in trade, book 
debts, and so on. 

28. Then it does not mean cash in hand ? No, but you· must have cash or stock-in-trade for it. 
29. It may mean something which is of the value of that which has been expended? Yes. 
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30. By Dr. .Madden.-Do I understand you to say that there is unquestionably represented 
£45,157 4s. 4d.-it may be partly in money an<l partly in kind? Yes. 

31. Do I understand you further to say that when the general account shows that this £45,500 partly· 
in kind and partly in money, it does not specifically say that these various sums form part and parcel of 
that, but it must go to form part of it, because in any other way the accounts will not balance ?-As an· 
accountant in England, suppose it was expended as part of revenue, would that be a wron_g expencliture? 
lt all depends: If yon were to expend it on revenue it would be a wrong expenditure. Yon must expend 
it on capital. 

32. If you expend, it on capital yon have a capital asset? Yes. 
33. And the balance of capital would be correspondingly reduced? Yes. 

MR. WILLIAM LOVETT called in and examined. 
l. By the Attorncy;-General.-You are Auditor-General of the Colony of Tagmania? Yes. 
2. And as such it is part of your duty to make an annual examination of the 'fasmanian l\fain Line 

Railway accounts ? -Yes. • 
3. Did you make an examination in the year 1883 of the accounts of 1882? Yes. 
4. Yon took exception to some of the items as being wrongly charged against revenue? I do not 

think I made any exception in the accounts of 1882 to charges of any material amount. There may have 
been some small items. In 1883 I did make an exception. 

5. In 1884 you challenged the accounts of 1883? Yes. 
6. On what grounds? On the ground that they were not proper charges to revenue account or 

maintenance. 
7. How did yon think they should be charged? I obtained· the accounts after some trouble from the 

manager of the railway in a retnm furnished and signed by Mr. Grant. 
8. Yon had some trouble? Yes. 
9. What passed between you? What do you mean? 
His Honw.-It does not matter whether he had trouble or not, so long as he got them. 
1-Vitness.-Some correspondence passed between me and l\fr. Grant, and it seemed to me that there 

was some misunderstandin~ between us. Mr. Grant did not quite understand what I wanted. At any rate . 
that was the impression left by the letters which were written by Mr. Grant, and therefore, at my suggestion, 
an interview was arranged, and at that interview-I think it was in May, 1884-the whole matter was 
discussed between us. I pointed out to him, I think, that under .the Audit Act of the Colony I was 
authorised to enquire into the transactions that took place between the Government and any one who had 
dealings with the Govemment, and I considered that the Main Line Railway Company came under the 
provisions of that Act. Mr. Grant, I think, contested that point with me for some time, and said I was 
simply confined in my examination of the railway accounts to the contract between the Company and the 
Government. He said to some extent that would, of course, guide me; but I felt that I had further powers 
than the contract appeared to give me, and I was bound to examine the accounts as directed by the Audit 
Act of the Colony. Mr. Grant then pointed out that he was willing. to give any information I wanted that 
did not compromise him with his Directors in London. I think I pointed out th!ln thaL I did not see that 
the information l required could compromise him, and it was finally decided upon that if I wrote a . 
definite reqi1est to Mr. Grant the information would b~ obtained. · 

10. Did you wriLe that letter? Yes. It was a short letter, da.ted June, 18~4, requesting information 
in a definite form. 

11. Diel you make it clear to Mr. Grant during the personal interview what information you really 
wanted? Yes, I think so. 

'Srn, 

12. Is tluit the lette1: [produced]? Yes. 
Read it. 

5tlt June, 1884. 

REFERRING to the subject of the co11versation held with me yestenhy, I have the honor to request you will 
be so good as to furnish me with a statement of the cost of works during the year 1883 that did not exist in 1882. 
Respecting tlrn cost of additional carriages and waggons, the price of which I did not think that it was necessary 
you should include in the return, upon farther consideration I think it will be desirable also to include this informa
tion, as it cannot be arrived at approximately in any other way than from your records. 

'flmnking you for the courteous manner in which you have promised to meet my wishes, 
I have, &c. 

WILLIAM LOVETT. 
'I'o C. H. GRANT, Esq:, Geneml Jlfanager llfain Line Railway. 

IV?'.tness.-Y es, I can explain that. 
Hi.~ Honor.-Your memory is refreshed. . 
Yes. Ohjection was evidently taken by me from the fact of that letter being written. I had forgotten 

the item for the moment, but in 1882 the Govemment were negotiating in reference to the old disputes 
which had not been settled, and when a settlement of the old disputes took place in 1882, the whole of the 
i.tems that had been in dispute were wiped out. Therefore, after 1882 it was not necessarr to carry on 
any dispute that had occurred up to that time. For that reason no furthe1· exception wa~ taken to the item. 

13. 11£.r. 1riille1'.-Yes, a complete settlement had been come to, I know; but were there then any 
disputes as to charging additional rolling stock to revenue instead of capital? Which disputes? 

14. You say that they were negotiating for settling disputes up to 1882, therefore it was not necessary. 
for you to enter into the particulars of disputes prior to that elate? Certainly. . 

15. Had there been any di~putes in the previous accounts as to the purchase of fresh rolling stock? , 
I am quite unaware of it. I should like to explain why it was. It was this, the whole of the disputes were 
managed by the. Government without reference to me. I simply performed my duty in bringing under 
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The rest was managed by the Govemment, therefore I had 

· 16. You refer now to the expenditure of1882 and 1881? Yes. 
17. To you, I pi·esume, the balance sheets of receipts and expenditure were furnished at the ordinary 

quarterly periods? Yes. 
18. And in the performance of your duty you attended at the office of the Company and required 

vouchers for that expenditure? Yes. 
19. That was all done? Yes. · 
20. In the accounts for 1881 there were charges in relation to these items: will you say was there any 

objection made to that expendit1ue? No, becauss it did not appear in the accounts of the Company as 
expenditure for rolling stock. It appeared for renewals and maintenance, therefore the Audit Office had 
no opportunity of checking· the a~count. 

21. When you say the Audit Office had no opportunity of checking the expenditure, do you mean to 
say there were items placed in the accounts under headings, and that it was not your duty to consider if they 
we1·e regularly charged? Of course I could not do so, if the real expenditure was hidden under differenf 
heads. . 

22. Well, we call it maintenance. Now was it not your duty to see that·all expenditure was regularly 
put under its pl"Oper heads? Yes. 

23. Did you discharge that duty? I did. 
24. Was any obstruction placed in the way of your discharge of that duty ? Not apparently, but 

practically there was. · 
25. Is it not the function of the Auditor, when ascertaining as to all those items, to make a seill'ching 

investigation to ·see that the Colony is not imposed upon? Yes. . 
26. Did you look into the items of any expenditure to see if the repairs or renewals of old stock, and 

the purchase of new stock, were chargeable under construction ? Yes. 
27. You did? · Yes. 
28. And you passed them? [ did. I passed them. 
29. That is enough for me. ·Now from the very first account brought under your official notice, has 

there been the slightest thing in the form of objection to any account of receipts and expenditure? No. 
30. In these opportunities of investigation have yyu ascertained that they accounted for every item 

pertaining to gross receipts and gross expenditure? As far as it could be seen. 
31. You have not disputed it, have you? I have not. There was no a1~par1.mt necessity. 
32. Then every item of every kind, even down to such an item as the rent of the bar at. the station, 

has been accounted for? Sir 7 
33. ·well, I will leave that alone. As a matter of fact, has the Colony, up to the present time, 

received any deduction in the shape of profits from the amount of the interest? Yes. 
34. What is the amount of the last deduction which the Colony has got the benefit of? There was a 

sum of £4000 for last year. . 
35. Then, as a fact the Company has not, in its charges to cul'rent expenditure, absorbed the whole of 

the profits? 
.Di·. Madden.-You can't go into that now. You are now going into last year's accounts. . 
111i·. Jlfiller.-My learned friend has said that under the contention of the Company as to the meaning 

. of the contract, the Government never could receive any profits. 
His Honor.-We have the fact that they did receive £4000 last year. . 
.Dr. JII1 adden.'--Yes, but we can't investigate that contention. There may be some question in 

reference to the1!e accounts, and they may have to bring another action for it. I want the accounts if we 
go into that at all. 

36. His Hon01·.-I understand the Colony has received £4000 and that there is no dispute. Is 
there a dispute? Witness.-It is passed. 

37 . .Llfr . .L1filler.-Is it disputed as to whether they are not entitled to more ? . 
Dr. JVIadden.-Ifyou go into that I shall have to do so also. 
JVfr. Jlfille1·.-There are unal\justed accounts, and it is contended that amounts properly belong to the 

Company. My learned friend contends the Government are entitled to more-that is my question . 
.Dr. flfadden .. -Any investigation as to any other dispute is obviously irregular, because it is matter 

after action. . 
.LVIr . .111Iiller.-My,learned friend said that the Colony would never receive a farthing of profits unJer 

the contract, and that the contract entitled them to share the profits. Now, in answer to that, I ask this 
gentleman, who is the Auditor for the Colony, if you have not received profit, and he says you have. 

His Honor.-He has said they have, and what more do you want? 
38. Examination continued.-You told my learned friend that in the examination of the accounts 

yon were not limited to the ordinary examination, but that your powers were wider than under the general 
functions of the Auditor? Yes. 

39. And your demand for information as to items that <lid not exist in 1882 was not a legal claim-
was it not so ? Perfectly. . 

. 40. That is enough for me. Now, in your letter under date June 4th, 1884, you say " Referring to 
the subject of a conversation held with you yesterday, I have the honor to request you ·will be so good as to 
furnish me with a statement of the cost of the works constructed during the year 1883 that did not exist in 
1882." You wanted that information partly for the purpose of ascertaining if particular items were 
chargeable to construction, and partly in the discharge of your general functions as Auditor of the Colony? 
Yes. · · · 

40½. You dictated the terms under which Mr. Grant was to furnish that information? Yes, partly. 
41. Did not Mr. Grant dispute your right to obtain the return m any other shape than under the terms 

of the contract? I don't know that my right was disputed. He hesitated about giving the information, 
but gave it after all. 
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. . 42 .. He objected, did he ·not, that you were exceeding your functions in dictating the form of the 
return ? Not in regard to the form. 

43. Well, as to the iriformation he was to give ? He did not object to the form at all. 
. 44. Did he not tell you that he had made the only return that, under the contract, he was bound to 

give you ? I don't think so. 
. 45. You say you pressed on him the necessity for this special information ? I did. My object was 

this : there seemed to be some misunderstanding between us as to what should be charged to construction, 
and it was to clear that up, simply. · , . 

46. Exactly. Then you asked for this return as a matter of courtesy? No, as a matter of right. 
47. Well, it is the same thing. Before he yielded to your demand in that respect did he not tell you 

that all you were entitled to under the contract he had already given you? I think he did intimate it in 
some way, but, at the moment, I cannot swear in which way. 

48. Did he not tell you that your only duty, under Clat1se 10 ·of the contract, was to require any 
vouchers- of payments necessary to test the accuracy of the returns ? Yes. 

49 . .And that they were all available for you? 
H'is Honor.-That is not much use. He was clearly entitled to see all vouchers. It did not require 

Mr. Grant to sav that which the law of the land told him to do. 
.111r • .11:lillm:.-But he asked for something more as a matter of courtesy, for his own satisfaction, not 

as a matter of right or 1Vhat we were bound to make, but as a supplementary account, nothing else. Then, as a 
matter of fact, he accepted your demand, in courtesy made, and gave you the statement of works existing 
in 1883 which did not exist in 1882? Yes. · 

50 . .A.nJ the same in the following year? Yes. 
51. Now, in the very letter that contained that return, on the 29th .August, 1883, in addressing Mr. 

Grant, did you not summarise very much what had passed before? You say "the chief clerk of the 
department having completed tl1e examination of the Main Line Railwar accounts for the period ending 
30th June last, reports to me" and so on. Then you say, "it was found that all rolling stock placed upon · 
the line prior to the year 1881 was paid for out of the Company's capital account, but that all the rolling
stock purchased and made during the years 1881 and 1882 was charged' to revenue under the head of 
'renewals.'" These remarks apply also to buildings and other erections. .Although such new stock was ~ 
not procured to replace any that had actually run into disuse, you contended that a certain percentage, say 
15 per cent., of depreciation on the original stock should be written off yearly, and an amount equivalent to 
such depreciation allowed, to be paid out of revenue for new stock, buildings, &c., to be charged as renewals, 
and that allowance should now be made for the prior period in which such percentage has not been · 
equalled by expenditure on renewals. You further quote Mr. Grant's contention, and ask for his confirma-
tion to enable you to prepare your report for the Government. That was your communication? That was 
in .August, 1883. · 

52; .As a fact I assume you have not in any of your accounts made allowance fot· the depreciation in 
rolling stock? Yes. 

53. Under that specific item? It has been allowed in this way-the whole material of the old stock 
has been sold, and the amount credited to revenue. 

54. That is the only way in which depreciation has been allowed for'! No, it has been allowed for by 
renewals. . · 

55. But there has been no special head for charging this, or any allowance of a pei·centage foi• 
depreciation? No, certainly not. , 

56. Now after this, you say you did not enquire, because what was done wiped out what had been 
done before ? Yes. 

57. Then you wrote in September, 1883, and you recited _all that was done before-however I don't 
want to go through the letter. In Mr. Grant's reply, on the 30th .August, 1883, he says : ".As to the 
power of the Government to control such expenditure, I entertain no. doubt that the 5th clause of the Act 
of Parliament, 34 Viet. No. 13, places them in a ,position to officially ascertain everything that has been 
done, or is proposed to be done, on the line; while the 10th Clause of the Contract enables you to determine 
the exact cost of such works; and that, therefore, the Government are in a position to fully acquaint 
themselves as to the particulars of any improper expenditure of the revenue contemplated or petformed, 
and consequently to take action to remedy the evil}' * * " I would finally remark that the cost 
of the new rolling s_tock and station· improvements paid for with the revenue receipts up to the present 
time, form a wholly inconsiderable part of the shm that any well established railway company would 
appropriate for depreciation and renewals during' the length of time that this railway has been opened for 
traffic, the simple reason for such very small expenditure being· the want of available funds, which difficulty, 
I trust, will never arise in the future." At that tjme it was a fact that the Government were holding back 
a considerable portion of the interest? .At that time, a very small proportion. 

58. This was your first experience in the auditing of railway accounts ? Not quite ; I had audited 
the accounts of the Western line. 

59. You will admit you had very small experience of the accounts of private company's lines? I had 
no experience whatever beyond that. 

60. From the returns that were made to you, you were aware, were you not, that prior to the year 
1881 there ,vas' no revenue out of which to take the necessary expen<liture? Prior to 1881? 

61. Yes, up to the end of 1881 did not the expenditure considerably exceed the takings from· the 
traffic receipts? I think so. 

62. Then, up to the end of 188] the difference was against the Company as far as the traffic receipts 
and expenditure were concerned? Yes. · 

63. So that there was nothing to take the expenditure out of? Yes. 
64. You know something by Lhis time about the railway? Yes. 
65. Do you or do you not know that the depreciation during the earlier portion of the time would be 

moderate in proportion to the depreciation over the later years, when the line was working increased 
traffic ? Yes. 
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66. Re-examined by the Attorney-General.-With rel{ard to the.amounts ch!trged to con_struction, Mr. 

Lovett, is it a fact that the· very large amount, £76,764 4s~ 9d., was charged to com:truction account? I 
don't understand. · 

67. You were asked whether the depreciation was not small in the earlier years? Yes. 
68. Was not the large amount of £76,764 4s. 9d. charged to construction in those years? Yes, in 

the accounts. 
69. And in the year 1878 is not the further sum of £19,720 9s. 3d. charged to construction? Yes. 
70. You have been asked if you did not pass, as a matter of course, everything under the head of 

1·enewals: what did you do? What was that. 
71. You were asked if you had •not passed everything which Mr. Grant put under the head of renewals 

in these accounts. Is that so, or did you do anything else in regard to them? Yes. I referred the 
correspondence to the Government, and left them to deal with it. . 

72. Mr. J.Willer.- I would ask if it is not a fact •that the considerable amounts charged to construct10n 
in the earlier years-were they not, in point of fact, in settlement of the purchase of land in thos~ years. 
The amount paid in 1881 was in settlement of the contractors' accounts, and large amounts winch harl 
been incurred previous to ] 881 ; many were items which should have been paid during the years of 
construction? No, not altogether; but many were items incurred previously to 1881. 

73. Bis Honor.-Really for improving the line? Yes. 
74. His Honor.-'vVas any of that money used for the pmchase of rolling stock? Some of it _was. 
75. J.1fr. Miller.-Was not the whole of this expenditure of £115,373 odd payments in adJustment 

of accounts between the Company and the contractors? 
76. H·is Hon01·.-Was the whole of the £76,000 or more paid on account of 1881 applied for 

winding up the financial matters connected with the contractors? No, only a portion of it was. 
J.1£1·. Mille1·.-I.f there is any obscurity on the point we can of course recall Mr. Grant. 
77. Re-examination by Attorney-General eontinued.-Can you say as to whether in the five years'· 

-payments, amounting to £115,000,-whether that included rolling stock?. I think the amounts· were all for 
construction items, rolling stock, rails, and other material. 

78. Bis Honor.-Then this £115,000 did include rolling stock? Yes, in the years previous to 1881_., 
79. J.Wr. J.Willer said if there was anything requiring to be made clear on this point, he would ask His 

Honor to recall Mr. Grant. 
The Court adjourned until 2 P.M. 

AFTERNOON SITTING. 

The Honorable ADYE DOUGLAS exam:ined by Dr. MADDEN. 

1. What is your name ? Adye Douglas. 
2. What are you? Well, I am a gentleman at large at present. 
3. I believe you area Practitioner on the Rolls of the Supreme Court in this Colony? Yes; but not 

in practice. 
4. Happily for_you, you can now draw out of responsibility in this case, and look down upon us from 

an-altitude. You were Agent-General, I believe? I was. 
5. In London ? Yes. 
6. Well, under instructions from the Government, did you communicate with the Directors of the Tas

manian Main Line Railway Company? Yes. 
7. More especially in relation to the items under consideration in this case? Some of the items. 
8. That is correct. We need not go into the whole matter so far as concems the items particularly . 

Did you communicate with Colonel Grey and the Board of Directors? With both Colonel Grey and the 
Board of Directors. 

9. When you stated the claims of the Govemment as to these items, what did you do? In reference 
to the particular items no doubt very little was said, excepting that it waH acknowledged that a large pro
portion of the claim, amounting to some £10,000, was fairly claimable as to capital account·; but that 
.-about which we were not certain should be left to arbitration. But the difficulty with the Company was 
what should be done for capital. · · 

10. Then, as I understand you, as regards £10,000, part of the items, it was admitted at once that they 
were beyond controversy, and that as regards the balance of £4600 odd that should be left to arbitration: 
_was that so, or di_<l you come to any division of the particular things? It was to be left to arbitration, and 
the arbitrators wei·e to settle between them which was fairly chargeable to capital and what would be taken 
.as working expenses. , 

. 11. I believe that between you ·what was known as a suggested arrangement was anived at? Com-
pletely. It was settled and signed. 

12. As between yourselves, as the plenipotentiaries of the two parties, then you settled and signed an 
actual agreement? Yes ; I signed for the Government,. and Colonel Grey for the Company. 

13. Now, did that agreement require confirmation by anybody? It required first to be. confirmed by 
the Government, and secondly by the Legislature. 

14. Is this a copy of the suggested agreement? (Exhibits pape_rs.) Yes, I believe thai is· a copy 0£ 
the suggested agreement. 

15. As a matter of fact, when the Government considered this agreement they declined to accept it, 
-and the whole of your negotiations came to an end? I don't believe the Government here ever considered 
the agreement particularly. 

16. But, as a matter of fact, the negotiations came to an end? Yes; they saw this action pending and 
they put an end to the agreement. 

17. Cross-examined b.1J J.1fr. Miller.-I presume, Mr. Douglas, this was an arrangement in the light 
-of a compromise on both sides? Yes, a compromise arrangement. 
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18. Embodying a material abandonment of claims? No, not any material abandonment of claims. 
19. Was what passed between you and the Directors reduced to writing in this instrument? In sub-

stance it was. · 
20. Then this is the written contract into which all that passed was fused? Everything was supposed 

to be settled by this. ' 
21. Ana that recites at the commencement, " Whereas the Government of Tasmania claim that certain 

expenditure made by the Company ought not to have been debited to revenue, but should have been treated 
as capital expenditure, anu have retained out of the interest &naranteed by the Government the sum of 
£14,627 ls. 6d. or tlwreabouts in respect of such expenditure. ' Does not that recite that so far the Com
pany is concerned they had a right to charge every farthing to revenue:? 'l'hey claimed under these words, 
"And whereas the Company having closed their capital account contend that they are _entitled to charge to 
revenue expenditure of.every description contemplated by the agreement between the Government and the 
Company of the 15th August, 1871, and otherwise fulfil their obligations thereunder "-is it not recited 
and assented to by yon under your hand Lhat whether under other circumstances it would be chargeable to 
capital or revenue, that under the contract they claim to charge it to revenue? No. 

22. But what is the virtue of language, then '!-they contend that they are entitled to charge it to 
revenue. Witness.-That will not be good enough. I won't admit that. 

M1· . .111iller.-I know you won't. You were never good enough for anything. You are not Pi·emier 
of the Colony now. 

.fTi.~ Honor.-Well, Mr. Miller, we don't want that. 
23. 1Ji1·. Millm· continues examination.-! ask you can there be virtue in language if that is not what 

is meant, and do the Company not contend that they are entitled to charge to revenue and expenditure 
works of every desc1·iption claimed by the Company by the fifteenth article? . The two things are to be 
read together. The Company contended that they were entitled to make charges for maintenance to 
revenue. Objection had been taken to those charges. 'l'his agreement sets out that the Company• would 
forego the charges if provided with capital. . . 
. 24. Is it not a fact that the Company claimed that such and such things should not be treated as 

capital charges, but charged to expenditure ?-does it not rest with the other side to show they are capital 
charges ?-the Company contend that they should be debited to expenditure ? The recital distinctly says 
what was intended; it merely says the Company contended they had the right; the language expresses 
itself. 

25. This agreement, does it not protect the rights of both parties? It is a_ compromise : it foiled, 
and it should have been secured. Did it not contend that the items on one side should be charged to 
capital and the other side to revenue ? Yes. · 

26. That is all. Now, I give you
1

the next recital-" And whereas litigation is pending between the 
Government and the Company with reference to such dispute, and it is expedient in order to avoid the 
delay and expense thereof, and to put an·cnd to the s_amc, that the following arrangement should be come 
to," and so on. Is that not that it is expedient that each party should come to ~ compromise ? Yes. 

27. For the purpose of this agreement capital expenditure shall be lield to mean and include outlay of 
the following description only :-1. Extension_ of the Company's system. 2. Duplication of existing line. 
3. New buildings. 4. Additional rolling stock. Is not that the limitation of that expenditure, and is it 
not expressly made for the purposes of this agreement only? :e_ardly. 

28. It must be contrary to every rational content.ion, then; but the parti_es were to be bound by it? 
Hardly. It was the intention to complete a compromise if possible . 

29. I ask again. The Company were in a difficulty to raise additional capital-they wanted money? 
Yes, they wanted money. · • · . · 

30. Is this not the contention that has been set up here-that the capital expenditure was for the 
benefit of the Company; that the Colony might be charged twice over; that the Company would get the 
benefit of the increased profits, and that they must get the ultimate profit if the ptoperty was taken over, by 
the Colony? No such thing. You are mixing up two things. The arrangement made was that we should 
come to a compromise, if pqssible. There was much negotiation, and, after considerable delay, this was . 
agreed to. The particular ground that animated the Company I don't know, but one was the want of 
capital. 

31. Was it not contended by yourself, as representing the Colony, that you might have to pay off these 
items in the one case out of contract profits ; in the other, in the improved value of the line in the event of 
purchase? No, not in England, the point did not arise. I have contended it witl1 Mr. Grant over and 
over again in the Colony, but it did not arise in England. In the Colony it is one of the points that has 
been raised between us. · 

:32_ Now, listen_ to the 7th Clause :-" If, however, the Government shall exercise their option under 
the original contract to purchase the Company's undertaking, then any portion of the said loan or loans 
which shall· be then outstanding, and shall not have been previously paid off, shall be paid off _by the 

· Government, or such other arrangements made by the Government as shall be satisfactory to the lender or 
lenders ; and any then existing works forming any part of or included in the said undertaking which shall 
have been created, produced, or procured through or by means of the expenditme of any portion of the 
moneys raised by a loan or loans as aforesaid which the Government shall so pay or satisfy,. shall be 
excluded from consideration and valuation in fixing the price to be paid to the Company in accordance 
with the said original contract." Now, was it not part of the arrangement that they were to have a 
guaranteed line, out of the profits of which they were to pay for works of construction, but whenever, if ever 
the Company's property was sold, the Company was to have the benefit of the expenditure? Yes, limited 
to tl1e amount of expenditure which the Government paid for interest on their loans. 

Hi.~ Honm· to J}fr. Jlfiller.-You read from the agreement, and you ask him to say yes. 
33. Under this, then, the Company, in consideration of the abandonment of its claims up to that time, 

instead of being recouped the £10,000, they were to have the benefit of the Government's guarantee for a 
sum of money not exceeding £50.,000-? No, that was not the agreement; the guarantee was for the 
interest on the £50,000. 

'--

w 
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34. Well, it is the same thing. The interest would have been guaranteed on a loan up to £50,000 :-
that is correct? Yes. 
• . 35. They could then go into the money market and get the benefit of the £50,000? Yes ; but 
Government did not carry it out. 
' 36. Oh, we all know that, and the Government called you all sorts of nasty names on account of it. 

I turn to this agreement. You say it was to be recommended by you to the favourable consideration of the 
Government ; but was the agreement equally to be confirmed by the directors of the Company? This is 
the way in which it is signed: "Approved and recommended for the adoption of the Government.-ADYE 
:qouGLAS .. Approved and recommended for the approval of tlie Company.:--F. D. Grrnv." As far as the
arrangement was concerned, it was as much a provisional communication on one side as on the other? 
Quite so. · · · 

37. I will ask you, have you not· yourself in public-have. you not yourself on all occasions openly 
expresAed the opinion that the proposed compromise was one eminently beneficial to the Colony? Most 
decidedly ; there cannot be a doubt about it. 

DR. MADDEN said that was the defendant's case ; and be thought he should now be enabled 
to redeem the promise made in his opening address, and that if their sufferings were greatly 
prolonged it would not be at his hands. It would be a poor compliment to them, a(ter the close 
attention they bad bestowed upon the hearing·, to endeavour in any lengthy address to impress the 
points of the case upon them. He felt sure it would not be obliterated from their memories for a 
long time to come, but whatever inconvenience they might have experienced, there was pleasui:e 
in the thought that their compe11sation would be that ·they had done their duty. They would 
understand from what they had heard, that the issue now was a narrow one indeed; and .if 
his learned friends had dilated at great length on the various matters involved, it now all' 
depended upon ·what was necessary, and, in short, the case had been brought down to the· 
narrow question as to whether these items in dispute were fairly chargeable against maintenance 
or working expenses, or against <'a.pital. That was the only question. His Honor would teU 
them what the terms maintenance and working meant. He (Dr. Madden) would tell them 

· that they bore just the ordinary meaning that would attach to them in their common inter
course with one another in every-day business. The question was did these charges fall within . 
that meaning? In the first place, they would giv~ their own opinion from their knowledge of' 
language in arriving at a conclusion on the question. Secondly, they were strengthened in 
arriving at a conclusion by the evidence of men who have to give attention to items such as these, 
and who have been in the habit of placing things in their proper place, and who know what their 
proper place is in relation to railway accounts and business. And thirdly, it would be a great 
assistance to them to see the view which the plaintiffs themselves had taken. These were the three· 
points he would commend to their consideration. What was the meaning of the words according to-

. their views, and how were they strengthened by the eviuence of expert men? And he could show·, 
them that tbey were strongly strengthened by the admissions of the plaintiffs themselves. There· 
were two or three graver arguments or clouds that hung about the case, but they could easily be 

.cleared away. It was contended, and evidence had been called to show, that the expenditure was. 
only reasonable and necessary for carrying on the railway. According to theargnmentofhisfriend, 
Mr. Fooks, the issue would have been reduced to this-that the Company could charge to revenue· 
any mortal expenditure incurred on the Railway so long as it was not dishonestly or maliciously 
made; that the Company might take tlie revenue to gild the piles under the bridges, or to· 
build .th,e gatekeepers' huts of marble, or to have. them painted and decorated by the 
leading masters, or any nonsense of that kind, and the Government could not prevent them .. 
His learned friend said if they did anything of that sort that the Government might step in and 

_.have an injunction in equity to prevent them, and that was the only way in which they could 
interfere. That whatever was considered necessary for the railway the Company were entitled to• 
take it, although it might only go to build up a splendid property and to enrich and fatten them; 
no such argument could be admitted for one moment. But it was saicl it might be assumed that the 
Company would only construct such works as were reasonable in consequence of their increasing 
traffic, and would only get such things as were necessary in every case. Well, take the two men 
who were partners, as he said before, in a brewery, one finding the capital and the other managing 
the business. Say a new building was wanted to enable them to carry on the increasing· business. 
they could attract to themselves: he would assume that that was necessary in the same way as 
Iiew accommodation on a railway. They had then an extra pocket of hops that· would be 
necessary also, but in that case the cost would be charged to working expenses in the ordinary way; 
in the other · case the building would be charged to capital. These works might be reasonable in 
every sense, but that argument could not have any effect in determining the present issue. · He 
would come now to the items·in qnesi:ion. As to the first item, as far as he could follow the cross
examination, it seemed the Company were no longer disputing that the item was chargeable to 
capital; and while he thought of it he would deal with his friend Mr. Fooks'.argument as to capital 
account. 'Mr. Fooks said, instead of fighting on the principle, the Government were intruding on 
the Company, and insisting upon their keeping a capital account.. They could keep w.hat accounts 
they liked, provided they did not take the Government's money and put it into their own pockets 
by entering to working expenses works that. would stand for a very considerable time to the benefit 
of the Company, and should therefore be paid out of a different fund. than that in which working 
expenses woulil be debited. Well, as he had said,. his learned friend no longer disputed that the
Hobart yard store ought to be carried to capital account, but they said in this case it o~ght to be-
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shared with the Government, and not altogether paid by the Company. The next item was the 
only one to which he had heard argument addressed by cross-examination-Building the covering 
and- chimney-stack for exchange locomotive shop, engine and Cornish boiler, and preparing site for 
removal of brass furnace. Mr. Miller concluded that because t~is new engine had been purchased, 
and it was in itself a SUQstitution, that every mortal thing which was bought in connection with the 
new engine was tarred with the same brush and became a part of the same substitution. Instead 
of the dog· wagging the tail it was the tail wagging the dog. Say one bought a horRe. 'l'hat 
would in ordinary course be charged to capital account, because the purchaser hoped that in the 
usual course of things the horse would serve him for a series of years. Of course, like the engine, 
if one made the horse stay out in the open air without attention it would die, and so with the engine, 
but it would keep on working all right up to a cerfain time. It was a very wise aud proper thing. 
to do for the protection of the horse to build a stable, but it was not essential. How could the 
owner say that the stable was part of the horse, or that _it belonged to it. The horse would die, but 
the stable would last a good while longer, and answer for other horses; and why should it be said 
to belong to any particular horse ? In the same way, why should the shed be called belonging to 
any one engine, when it might be used to store many other engines? It seemed an absurd con
tention. He would now pass on to the evidence of the experts, and he asked the jury to. array them 
on either side.· On the side of the Government he claimed to have the evidence of the witnesses 
both for the plaintiffs and the defendants, Mr. Patterson, __ Mr. Lavater, and Mr. Mais, subject to 
the one argument to which l1e had already referred, and which was no longer available, since the 
engine which was a renewal of the old engine was not included iu the item. In connection with this 
engine, Mr. Grant had suggested that they had not been writing off depreciation of stock for wear 
and tear, and this should be taken into account ; but what they had done was this-they had 
waited until the old engine was .worn out and then got a new one. In other words, instead of 
writing it off bit by bit, in accordance with the usual practice, they had written it all off at once when 
it became useless. If they eliminated this from Mr. Grant's evidence, he also was a witness for the 
defence. All these admitted that new work should be paid for out of capital. They then had the 
evidence of Mr. Sll).ith, a man of great experience, brought up in a school which made him perfectly 
familiar with such items as those in dispute. His evidence was as plain and clear as the light that shines, 
that every one of these items was a charge to construction and not to maintenance. It was true his 
learned friend put some documents into his hand with the intent to shake his evidence : like some
thing else that was called to curse, they remained to bless. They really all amounted to this.. Mr. 
Smith was brought to a period with which he was familiar, and though at first he appeared to hang 
in doubt when questioned, as soon as he saw the documents he knew instantly what they referred to. 
The items that were charged to revenue }vere the renewals of that day ; but when they had to buy 
new stock they had to ask the shareholders to pass a special resolution to give permission and 
capital for that purpose. The engines that were bought were renewals, and the £75,000 was 
merely for eng-ines for which a resolution was asked in order to entitle the directors to buy them 
with the capital iri hand or to raise new capital. On the very face of paragraph 6 of the 
London and Great ·w· estern Railway Comp·any's Report, December, 1883, it states :-" The 
outlay on capital account during the last half-year amounts to £329,800, of which sum 
£137,144 has been incurred in the supply of additional rolling stock. So it could be seen 
additional rolling stock was paid for out of capital. Again they say, "at the conclusion of 
the business of the half-yearly meeting, a spP.cial meeting will be held for the purpose 
of creating additional capital required to ·e.:1rncute the works which have already_ been approved 
by the proprietors, and sanctioned by the several Acts of Parliament. The amount proposed to be 
created is £742,830 of ordinary stock, which the directors propose shall be issued as required for 
carrying on the works "-showing· that Mr. Smith's evidence was corroborated-that very evidence 
his learned friend wished to damag·e. He would say, he never saw a witness whose evidence should 
more content a jury. It was clear and precise; and Mr. Smith was a man of he might say world
wide fame in railway matters, and must at any rate embody two faculties-one of perfect reliability, 
and the other of thorough knowledge of his business. 'l'hey then had the evidence of Mr. Back, 
who had been brought to the Colony for special reasons, certainly not because he was a noodle. 
His evidence was quite clear on the subject, and he was perfectly satisfied that all the items in 
dispute were chargeable to construction, and would be so entered on any English railway. He had 
also been an accountant, and was now a railway manager, and had ample opportunities of gaining 
the knowledge required. Mr. M'Hardy, a gentleman who came quite by accident, said, as an 
auditor of a Highland railway, it was perfectly clear these were capital charges and not maintenance 
or working expenses. Then they had Mr. Lund and Mr. Kent, who were also quite clear on the 
subject.· In addition to this they had the evidence of another man, a central figure in railway 
matters, whom the people of England were only too anxious to get back again-viz., Mr. Speight. 
It was true they had not his evidence on oath; but when a country like this submitted a question to 
a man of his position, the last thing he would do would be to_ deceive them in the matter, and he 
thought they might regard Mr. Speight's evidence as having all the authority as if taken on oath 
here. Mr. Speight said, "The whole of the expenditure enumerated on the list submitted to me, 
amounting to £5987 7s. lld., with the exception of £125. 19s. 2d. for restoring the damage done 
by fire at Bridgewater, is properly a capital charge, and would have been so provided by a Company 
with any capital at its disposal." The account which he excepted was for an item, now struck out, 
for replacem~nt of some edifices at Bridgewater, waiting-room, &c., which had been destroyed by 
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:fire. His railway mind was alive to the weak point in the accounts submitted to him, and he says 
"That is not a Government charge;" and the Government immediately acted on his advice, and 
paid the money. The Government, therefore, had this valuable evidence of Mr. Speight. Now, as 
against all these witnesses, what evidence was there on the other side? He had drawn into his 
net the evidence of Mr. Mais, subject to the one argument, Mr. Lavater and Mr. Patterson, whose 
evidence was quite as clear as that of any witness called by the Government themselves. Against 
this they had the evidence of Mr. Price-Williams, a gentleman of experience in his own business, 
but that had been somewhat remote from the management of railways, and his evidence 
must be to a great extent theoretical, because he had told them that since 1861 he had not 
had any experience of that kind at all. He said, "Of course I have these matters constandy 
1,1nder my eye, and I can form a.n opinion for myself." Well, if he could, he stood out alone 
against all these railway men who had the actual management and working of the lines. 
He was standi.ng full in the face of those who were called on his own side. lt was a case of evidence 
rather too good for the side he was called for, and he would have come all that way over the' briny 
ocean to no purpose; of course, he gave his evidence like an honest gentleman and what he believed. 
to be right, but they all had their little weaknesses and must be partisans, say what one would. He 
was only a human being, but it could not be partisanship which brought every one of the witnes;;es 
on both sides before the jury. They could not all be partisans when they said " black" and l\fr. 
Williams said '' white." It would therefore be well to lay him on_ one side and let him g·o back to 
England and express his opinions there for the benefit of railway men in the future. The principles 
of common sense and fairness must prevail against him. VVith regard to Mr. Grant's evidence, he 
hardly knew where he was, because Mr. Grant used to yield him all he asked arid then turn on him 
in a flash and assail him on his right flank; then when he faced round to meet him, Mr. Grnnt 
would suddenly appear on the left side. He was quite certain Mr. Grant would not fail as a diplo
matist. He, as a railway man, felt pricked on straight forward, but as a diplomatist he thoug:ht he 
should go from one side to the other. He was like a chessman, and appeared to think "I can't 
go this way like a queen, but I can move from side to side like a castle ;" and he, Dr. Madden, 
had to shift him, like a castle, back again. He had formed a very considerable regard for l\fr. Grant, 
and thought they might fairly say that gentleman found himself in a very awkward position as re
presentative of the Company. .He could not go right against these men, and therefore took up the 
position he did. These were the opinions of the various experts, and it seemed a very strong mass of 
evidence indeed. And that was the one question to be decided, whether these items in dispute came 
under the heading of maintenance and working expenses, or of construction. Another class of evidence 
they had not come to yet-namely, the evidence taken in Victoria by experts there. Their report 
was nonsense on the face of it. 'l'wo of the experts were engineers. One was a man of great might 
in regard to mud-punts and bridges and matters of that kind, and had nothing to do with railways. 
The second was an employe of Messrs. Cornish and Bruce, who ·were contractors for the Victorian 
Government. One could understand the reason he gave his evidence. He adhered to this, that if 
one had anything that was useful, that went to working account, but if anything· that was merely 
ornamental, that went to capital. This evidence did not merit sincere consideration at all. His 
learned friend, Mr. Fooks, had already told them that the evidence of the Victorian Commission was 
absolutely nonsense and twaddle, and he, Dr. Madden, agreed with him as to that. Then there 
was the evidence of Mr. Gordon, who also had had nothing to do with the management of railways. 
He was unable to give any greater evidence on this point than any one in the Court of ordinary 
intelligence. It amounted to nothing, and was scarcely intelligible. Well now, that being· the 
evidence of the "experts," he would next call the jury's attention to another matter. They had 
these facts before them-that between the years 1877 and 1881 Mr. Grant himself, conducting the 
business of the Company, charged items of this kind and class to capital account. In that he did 
not think there was much that wa.; inconsistent; but in these accounts Mr. Lovett told them 
were included new rolling stock, and precisely the same kind of items which the Company now 
said ought to be charged to maintenance. 

Mn. RITCHIE : Thii.t is incorrect. 
Dn. MADDEN: There was this large item of £76,000 odd carried to capital account in 1871. 

His learned friend wanted to make out this was incorrec.t. Mr. Lovett said even in this there were 
some items which were due to rolling stock; but, in addition to this, in 1878, '79, and '80 items 
also appeared in the accounts including similar charges to tho:,e in the list, therefore there was an 
end to that contention. Now, how came it that if these charges were so entered then they 
were not so now? The railway w:as then earning its revenue and doing its work. If they were 
chargeable to the revenue now they were chargeable then. In a letter to Mr. Grant, Mr. Lovett, 
the Colonial Auditor, said-" It was found that all the rolling stock placed upon the line prior to 
1881 was placed to capital account, but that all rolling stock in 1881 and 1882 was charged to 
revenue under renewals." Mr. Grant, in his reply, stated-" You correctly state the facts of the 
case." Well, one of the facts \YaS this-that all the rolling· stock placed upon the line prior to 1881 
was paid for out of the· capital account. Mr. Lovett said it was, and Mr. Grant said, "Yes, you 
are perfectly correct." His learned friend said he was wrong, but this proved that he was right. 
Mr. Lovett explained that the meaning of the latter part of his letter was this : he found that the 
Company had been purchasing new rolling stock, and, on making enquiries, he was told they were 
"renewals," and,· taking this explanation, passed the accounts. In the following year, 1882, he 
fo1.md that there was a still further addition of so0 called "renewals," and began to go into the 
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:-inatter. As a consequence, he explained matters to the Government, and this dispute arose. But 
what did Mr. Grant say? He said, " That is true, but the difficulty is this: our capital account 
-is closed. I admit that they are payable out of capital account." · Mr. Grant never said they were 
not; but that the account was closed, and, unless paid out of revenue, they could not be paid at all; 
To begin with, their account was not closed, and, even if it were, it would Le no difficulty to 
reopen it; but their capital account was not closed, because Mr. M' 1-1 ardy said they had £46,000 
-capital. He (Mr. M'Hardy) said it was quite true the Company had brought it into revenue 
account, though it was possible they had paid some of it out legally or otherwise; and if the 
directors had spent it illegally the trustees were still liable-the capital still existed in point of law. 
The trustees were bound to replace it. They mig·ht still go to the Government and g·et leave to 
borrow the money under the Act .by which tlrny were registered, but if they did not do this, well, 
they must wind up their affairs. In this they were in the same position as af\ individual. They 
could not say, "We are a Company, we have got no money, and how are we to carry out our 
obligations?" The reply would be, "get your money like other people, or you must wind up the 
Company." We are dealing with the legal question. If they could get it conveniently so much' 
the better, if not it was their own look-out, '\Veil thei1, that led to another matter under the same 
heading of admissions by the Company themselves. This brought them to the evidence of Mr. 
Adye Douglas, who, as the then Agent-General in London for the Tasmanian Govemment, went to 
-see whether any reasonable arrangements could be made with the Tasmanian Main Line Company. 
Mr. Douglas was there to maintain the rights of the Government, and he did so. Well, the directors 
at home at once agreed with Mr. Douglas that as far as the £10,000 was concerned that was 
beyond controversy. It was only right to point out, however, that this agreement refer1;ed to was 
incomplete, and therefore must not be looked at as an, agreement. Both parties were undoubtedly 
bargaining· for a thing which never came to pass. But, in the light of this proposed agreement, could 
the jury think the Company really believed that this amount was not attributable to construction'? 
The Government argued that it was, and the Company did not say it was not so, but that 

. "whereas _the Company have closed their capital account" they were entitled to charge it to 
-revenue. The Government here was contending that these items were chargeable to capital. The 
Company did not say "it is not chargfmble to capital," but they said " we have closed om· capital 
account, and it ciwnot therefore be charg·ed out of that account, but revenue.'' 'l'he view the 
London directors really took of it was the view Mr. Grant took of it in the Colony, and then they 
went on to decide that "for the purpos_es of this agreement capital expenditure shall be held to 
mean and include outlay of the following description only :-(]) Extension of the Company's 
system ; (2) duplication of existing line; (3) new buildings ; ( 4) additional rolling stock; " and 
again," £10,000 of the said sum of £14,627 ls. 6d. shall be· deemed to have been expended on 
capital account." If the facts were not as all the witness.es called for the Government had testifierl, 
would not the Company have kicked against such a sug·gestion as that made in the agreement? 
They would have said, "how can you expect us to do such au frmtional thing? " But they said 
nothing of the kind. They admitted that £10,000 should be deemed to have been expended on 
•capital account, and then they agTeed that if the Government would guarantee interest 
upon a loan of £50,000 they woulu at once hand the Government £10,000 in payment for those 
very items now in dispute. They saw there was no get-away from it, and they were willing to 
negotiate for a compromise. Mr. Douglas told the jury that before this agreement was drawn up and 
put into writing the Company did not even dispute the matter, and the balance of£4000'odd was to be 
submitted to arbitration as to how much should be treated as capital and how much maintenance. He 
thought this brought him to the conclusion of the observations he felt called upon to make to the jury. 
The case involved much interest and an important principle, but had dwindled down to a very small 
question to be decided upon, and he thought ·he might very safely leave the matter in their hands. 
They ought to be hospitaqle to a foreigner, but, of course, they must not be hospitable in a jury-box, 
and they must give the foreigner all he deserved and no more; and, he mig·ht say, he had never 
seen a case which came before a jury so lean of evidence for the plaintiff, or so distinctly upheld by 
the evidence for the defendants. Once more he had been reminded of a ·matter which he had for
gotten in his former address, namely, those trustees' fees. His learned friend, Mr. Miller, would, 
of course, be eloquent on these trustees, but he did not think any one could seriously entertain the 
idea that these fees· should be charged to the Government. 

Mn. MILLER asked that Mr. Grant should be allowed to be asked certain questions to settle 
some ainbig-uous point_s, but was ruled ·out of order. 

Mn. MILLE~ then addressed the jury. He said his learned friend and leader, Mr. Fooks, 
1iad allotted to him, as his portiLm of the task of putting this issue before them, the duty of replying 
to his learned friend, Dr. M.adden's, add1·ess. Now, he thought he would have their concurrence in 
the opinion that the last thing in the world Dr. Madden need have done was to apologise for the 
length of time he had occupied in those able, those eloquent, nay, those brilliant speeches, to listen 
to which had been an unusual intellectual enjoyment. For himself (Mr. Miller) his task wonld 
be-while admitting the excellence of his learned friend's work as an artist-to submit to them that, 
as an answer to the plaintiff's _claim, it failed, n_ot because it was not most plausible, most telling, 
most effective, as he had structurally desig·ned and placed it before them, but because it lacked the 
simple element of being founded on true premises. It was a· picture he had placed before them. 
He bad used the most g·lowi_ng colours in it; he had carefully painted and decorated the· aims of the 
Company in lurid shadow, and all the most glowing harmonising tints of the sunrise and sunset had 
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been used to induce the jury to believe that such conduct on the part of the beneficent institution, 
the Government, in their observance and liberal performance of their obligations towards this 
Company, never before existed. The picture reflected the genius of the artist, but was not a picture 
of the landscape. It was his duty, with a much more homely brush, to put before them the real 
aspect of what, he contended, was the true issue before them. Here, he thought, he might pause to 
cong-ratulate the little Colony of Tasmania on the leg·al acquisition caused to it through this issue
the acquisition of Mr. Fooks, bringing with him his acknowledged rank and station in the 
mother country; who hail been, in recognition of his great talents, gracefully admitted by His·· 
Excellency the Governor, acting under the ad vice of His Honor the Chief Justice, to the 
same position in this Colony as he occupied in England. His learned friend, Dr. Madden, 
they all knew of him by reputation, and recognised that he was one of the most distinguished 
members of the Victorian Bar, a native of Victoria, and now they had had an opportunitv 
for themselves of ascertaining how worthily he had attained that reputation of which they had 
only previously heard. To both these gentlemen he extended the hand of fellowship and welcome. 
Bis learned friend, Dr. Madden, had alluded to the introduction of Mr. Fooks into the case, and 
spoken of him as being a sort of" dry nurse" to Mr. Grant, and by implication to those with whom 
he i:;at side by side. Of course he (Dr. Madden) was far too courte~us to allude to him (Mr. 
Miller) and his friend except by implication; but if Mr. Fooks was a "dry nur;;e'' to the railway 
Company, he was still more a" dry nurse'' to the learned counsel. When his learned friend, the 
Attorney-General, instructed Dr. Madden to throw over that harmless little babble, he should have 
considered what a very brittle-thing his· own habitation was. Mr. Fooks was sent out by a foreign 
Company, of whom he was the trusted adviser for many years. They knew nothing of the colonial 
bar, but 'they knew that he was in full possession of their views of the contract. They knew it was 
most desirable, if unfortunately they should differ from the conclusion arrived at by the Court, 
under the direction of the learned J ndge, that it was all essential in discussing the question before a 
proper tribunal at Horne that the _Company should have the help of an experienced man by his 
personal visit. But the Attorney-General-the head of the colonial bar; the draftsman of our 
legislature; the political champion ; the legal champion of the heads of the Colony in every court
did he want a dry nurse ?-was he not equal to the task of conducting the case, the issue of which 
was a dry interpretation of a legal contract? vVould his colleagues not entrust to him while they 
entrusted the whole of the interests of the Colony at large to him in association with themselves, 
would they not entrust to him so small a matter-so comparatively small a matter-or was it· that 
his own rare modesty, which under-estimated his own efficiency for the position he occupied, that 
led him to introduce a Victorian barrister, and to submit, practically, the entire conduct of the case 
to him? Such modesty was very becoming; but he was afraid the taxpayers of the Colony would 
find it a little costly. 

The ATTORNEY-GENERAL: You will have to pay for it. 
MR. MILLER: Yes; and everyone else in the Colony will have to pay for it. 
His HoNOR: You have been a quarter of an hou_r and have not touched the case yet. It 

seems to me that it keeps the jury unnecessarily long in the box. ' 
MR. MILLER: I am replying to an observation that was used by my learned friend, and I 

trust that the latitude of the Counsel of a foreign Company will not be restricted. 
Hrs HoNOR: I am judge of what these proper restrictions are, and they will not be limited 

within propei· bounds; and we have now a discussion that is utterly outside the question we have 
to decide. . 

JVIR. MILLER: In every case there must be matters outside the question. 
Hrs HoNOR: I am not prepared to hear them. 
MR. ·JVIiLLER: We are not accustomed- · 
His HoNOR: I have decided, Mr. Miller. 
MR. MILLER : Will you decide not to hear me ?. . _ 
HIS HoNOR : What I want you to do is to get to the issue. 
MR. MILLER: But no such restriction was placed on Dr. Madden, and I say I am entitled to 

the privileges extended to him. • · 
His HONOR: Dr. Madden did not exceed his privileges. 
MR. MILLER: I don't think I am exceeding them. 
His HoNOR: I throw it out to the Counsel that we are now going away from the very point 

at issue. The jury sat here to-day and would like to get to the point, which you will never do if 
you proceed in that way. · 

MR. MILLER: I claim the absolute right to reply to the objections that are made by the other 
side, and should not be restricted in point of time as to replying to those objections. I do respect
fully submit to your Honor that I shall be embarrassed in the condnct of t~is case if I do not get 
,fair latitude, before I come down to what I am perfec.tly prepared to hear rs one of the narrowest 
issues that have ever been brought before the Court, if I am not to follow my learned friend and 
reply to the objections that he has used to the jury serfotim. I sannot do this if JOur Honor is to 
watch and take stock. Still, I must ask in the interests of justice and my clients to do this. 

His HoNoR: You may proceed, Mr. Miller. We all get a little warm at times. 
MR. MILLER: Yes, your Honor, we have one opinion in common, but sometimes a different 

way of expressing it. I must have my little joke. 
MR. MILLER (proceeding) said he was going to suggest that if Mr. Fooks was a dry nurse his 
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learned friend must have had a wet nurse, because he had taken all the sustenance from Dr. Madden, 
having left the whole conduct of the case to him. Dr. Madden had been his wet nurse, and no one 
born could ever wish for a more comfortable and skilful wet nurse. He would then pass to 
another thing, and that was to make an expression of regret that his learned friend, Dr. Madden, 
should have been instructed to attempt upon incorrect data to heap embarrassment and ridicule 
on a gentleman of such eminence in his profession as Mr. Price-,Villiams-to impute to him the 
observation "fad." 'l'o a gentleman not accustomed to give evidence, this sort of attempt was 
embarrassing, and calculated to lead the jury to undervalue. his testimony. Mr. Price-Williams 
was a gentleman of very extended experience, whm,e works ,vere consid0red of authority. They 
knew that the attempt failed in consequence of the prompt and manly rebuke administered by 1\Ir. 
Pijce-Williams himself,and he (Mr. Miller) regretted that such an attempt had ever been made. He 
was approaching by degrees to the very issue, so that when they finally came to consider that they would 
not be distracted by extraneous considerations at all. He also regretted the attack that his learned 
friend was instructed to make upon Mr. Grant, an attack. that vrns rather indicated by the tone of 
the cross-examination than by the language that was used with reference to Mr. Grant's evidence. 
Between the time of the cross-examination of Mr. Grant and the time he commented upon his evidence· 
he had had an opportunity for a personal interview with Mr. Grant, which he had never had before; 
but he had. had.something more valuable still than that; he had the opportunity of going through 
years and years of dreary, weary c~rrespondence, the perusal of which during that forty-eight hours 
had conduced to that mitigated opinion of Mr. Gi·ant that he had that day expressed. His learned 
friend would have learned the cruel embarrassed position in which 1\ir. Grant had been placed as 
Manager of this Company, and had made that admission to some extent. Mr. Grant came here a 
stranger in a strange land. He came here to do good for the benefit of the Colony as well as for 
the benefit ,of the Company which he represented. He came to superintend the construction of a 
railway from one end of the island to the other, with a capital, as far as money went, of £650,000. 
It would assist the arguments he would presently have to adduce in favour of the M.ain Line Rail
way Company if he called the attention of the jury to this circumstance. His learned friend had 
talked of the extension of capital that the Company should make-that they were bound in 
law to make. He, Mr. Miller, had said it would assist in argument, because he contended that 
they were not bound to advance· a single farthing beyond the £!:i.50,00Q. It. wonld assist in 
the true interpretation of the contract if they referred to the letter from Mr. George Sheward, the 
Chairman of the Company, and the reply of the Government to it. And he would at this stage say 
that as far· as possible he would toss all documents to the winds. He was rep] ying to the case in a 
manner calculated rather to place in a popular form before the jury the contentions that we1·e sus
tained by his learned friend, Mr. Fooks, he having dealt with the legal incidents which it was no 
insult to the jury to say that they were incapable of understanding. In doing this he would not 
take the witnesses name by name, and date after date, but would endeavonr to make his task much 
shorter than it would be if he adopted that mode of procedure. 'l'he Company exchanged the 
contract in a letter stating 'to the Government-" You will be glad to hear that there is every 
probability of our raising £650,000 to be appropriated to the construction of the line." 1'hey would 
see the signification of these words. It was not to be an uulimited capital, nor one million or a-half 
million. His learned friend said that the Company were bound to find all capital. He agreed 
to that. It was utterly immaterial whether the railway was to cost £5,000,000 or £650,000-what
ever it cost they were bound to find the money. If it cost £650,000 the Colony was to pay them 
interest on that; and if it cost less it was to pay interest upon that. But if it cost more the Colony 
made a splendid bargain: they were not to pay interest upon more than £650,000, the residue was 
to come out of the pockets of the Company; and 1 hey did find it ; they expended between £1,000,000 
and £1,200,000 upon the construction-of what? Was it a benefit to the Company? What was 
the result of it? The interest of 5· per cent. was practically only an interest of 2½ per cent. There 
was a magnificent profit-something for the Company to fatten upon-to feed upon the vitals of the 
Colony! \Vas it intended that there should be a large sum appropriatecl and devoted to the extension 
of this contract? Certainly not. Mr. Sheward tells you £650,000-:-" We are able to raise £650,000, 
and for this we will construct the line." And what did the Premier reply? He said, " He was 
glad to hear it." That was the first point to which he (Mr. Miller) would direct attention when 
they considered the true interpretation of the contract. That being so, what was Mr. Grant's 
position when he came out? -He was told to go to Tasmania and construct during the four years a 
line for the benefit of the Colony and the Company. "There is your capital," he was told-" that is 
what you have to work upon for the purpose of constructing a line as constructed and equipped for 
working when it is opened. Then, •in order to enable. you to meet the expenditure necessary to 
maintain and work the line, you have the subsidy upon which you can rely, and which will never 
fail you. You have in the first place the revenue from the actual working of the line. For years 
and years to come that will necessarily be very small. No matter how profitable a concern the line 
may be in the future, in the first place there must be a very small traffic; but over and 
above that you have something that nobody can touch; you have something upon which 
you can as safely rely. as if were sealed and delivered into your hands-you have £32,500 a 
year secured to you on the faith and honor and integrity of the people of Tasmania. 
That fund will always be in your hands, and with that and your revenue we send you with 
sufficient lll:eans to work the line. You are a stranger in a strange land, but you are not a 
beggar; you are not a bankrupt in that laud."' So Mr. Grant came to Tasmania, expecting that 
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when his quarterly abstracts were presented to the Treasurer, in accordance with the solemn 
obligation of the Colony, within 14 days he would receive a portion of each of the sums and interest. 
If that was so, let then conceive for a moment what was Mr. Grant's position when that sum which 
was beyond the possibility of failing him, did fail him. Let them try to understand what was his 
position when, after expending not only £650,000, but between £1,000,000 and £1,100,000 and 
afterwards another £100,000, and believing as he did that the whole expenditure shou1d be met out 
of the actual receipts supplemented by the £32,500, he found that that was withheld upon some 
pretext or another-unjustifiably detained from him. He ·was made almost a bankrupt in a strange 
land. ):le did not say that the Ministry intended to break ·their obligation, but the contract. was 
bald and vague; the fram.er did not intend to express such a meaning as that which had been 
arrived at by the Government, and upon which they had kept back a portion of the interest. He 
would ask them to consider Mr. Grant's position. If they were told that he was a diplomatist; that 
he had contrived to get out of the difficulty by bending to the blast; that he had avoided shipwreek 
by jettisoning a portion of the rights of the Company, he asked was it generous-was it right-to 
accuse him of being insincere or untruthful ? Again, they found that another large sum was 
withheld-another improper detention. His learned friend had said that the Company, as honest 
men, the moment they found that they could not perform their obligations, should raise fresh eapital, 
or, if their credit was not equal to it, they should "wind up" and allow their profit to be confiscated; 
and the Colony of Tasmania might have eonsented to the action,· and bought the railway for a 
mere song. That was the real •position in which his learned friend asserts ~fr. Grant to have 
been in. He who was rendered bankrupt by no fault of his own, but, by the action of the Cobny 
in withholding the money, should have wound up the concern. Suppose his leamed friend's 
contention bad resulted, upon whom would the shame and degradation have rested? Would not 
Mr. Grant, by his works of construction, have been ruined by his trust in the faith and integrity of 
the Colony? This was not high-fallutin-it was supporte<l by facts. In 1878 an Act was passed· to 
appropriate a sum not exceeding £56,482 5s. lOd. from the Consolidated Revenue Fund for 
the purpose of paying interest to the Tasmanian Main Line Railway Company, Limited. There 
it was, under the Ministers' own hand. They had no do't1bt more advances at interest. But he said, 
"Thank you for making us pay interest on our own money-money that has been wrongfully 
retained from a Company whose whole capital had been expended at the time.''. This was not 
bunk.um, because the Government had by Act of Parliament acknowledged that a wrong had 
been done to the Company. It had been the fashion for years past to publish one side of 
the question, and honorable men had read themselves into the belief that the. Company must 
be wrong and the Colony must be right. It had always been said so; they heard it at their 
morning prayers·, they heard it· at their meals, they heard it in the public streets, an<l read it 
in the newspapers,-and there was no one but Mr. Grant to reply. It was said that the Company 
were defrauding them, and they listened to it; it was importa.nt to their pockets and gra,tefnl to 
their feelings. But had it never occurred to them-had their attention never been called to the fact
that in every test that had been made between the Colony and the Company the Colony had been 
wrong and the Company had been right? Down to the second issue, it was true that in each 
instance the Company had received a lesser amount than they believed to be right. Why? 
Because Mr. Grant, whose sincerity was attacked, had not dared to run the risk of the outlay and 
the heavy expense to fight the Government through the Courts of this Colony, and afterwards 
through the Court of Appeal in England. The delay would have injured the bankrupt, even if the 
expense had been available. He had therefore, to save his vessel from shipwreck, to jettirnn a 
.portion·of his cargo. But in each instance the Legislatnre themselves had had to admit that a large 
sum was due by the Colony, and that the refusal to pay was an illegal detention. l\fr. Grant had 
had to contend with these difficulties, and he had done it simply because he had had to take the 
compensation all. through down to the present time. .But after these successive fights, after these 
supplications had been framed, when the Colony had had to admit its indebtedness-after aU 
these years of strife and heartburnings, what did the Government do? Why, they affected to have 
been anxious to pay the Company all that to which they were entitled, and while they have been so 
anxious they have acted, not as the Government of the Colony should have acted, but as hucksters, 
paying sixpence by sixpence to the amount of £900 before the trial, leaving· the Company to get 
the rest. The Governmept had acted upon a mean, ungenerous, unnat.ional interpretation of a 
public obligation. Well, that would bring him to the commencement of what his learned friend 
eharar.terised as the inception of the undertaking, and it was upon this very point that they 
diverged. Therefore, the jury had had Dr. Madden·s picture, and he would now give there. his. 
But first, he would say that they must all recognise how de~irable it was that in this cause sh·ould 
cease all strife between the Company and the Colony. It must be a matter of rejoicing to them, 
notwithstanding; bis chaff against his learned friend the Attorney-General, that the best counsel they 
could get should have an opportunity of putting the Colony's views before the J udg·e and Jury, for 
a harmonious working tog·ether of the Colony and the Government could only commence from 6e 
time that a judicial interpretati.on of the contract set at rest all occasion for future controversy and 
difficulty; it was only then that they could obtain the true national advantage from the eonstruction 
and maintenance of this great artery of civilizaticJU and progress. It was their main artery; 
through it the life blood of civilization, commerce, and prog1·ess must flow; it was the high road 
through which and along whic-b the t.honsnnd,; and thousands of visitors who came to seek health 
and recreation on thq shores of their beautiful bay were carried. By it they gauged the advance 
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of Tasmania ; by it they tested the rig·hts of the Colony to a high . rank with the other Colonies. 
1'hese visitors were accustomed to luxurious railways fitted up with sleeping accommodation. They 
came from Colonies where they had seen splendid stations, and they came to Tasmania, and said, 
" This is little Tasmania ! '' They jibed and spoke derisively of the railways. Of course they all 
knew how travellers criticised railways, and derisive remarks were sure to be made of the Main 
Line. "Stinted accommodation, mean, starved," must necessarily be said, and they would see that 
the railway was unable to meet the national requirements. Until that time, which must anive 
almost immediately, when Colony and Company would work harmoniously together to improve and 
extend that line, it would not meet the national requirements. That brought hi·m again to what his 
learned friend called the inception of the undertaking. The Government Report, that had been 
based 011 evidence taken by the Royal Commission, had· been tendered but objected to, but he was 
not going to quarrel with that. He would take it that prior to the first Act the people of Tasmania 
were laggards in the rise of civilization, but at last awakened to the necessity of getting national 
expenditure for advancing and maintaining the advantage of railway communication from one end 
of the island to the other; whatever it might be with the other portions of the Colony, they saw 
that th_is would be necessary, or they would have to shut up shop; that was felt at the 
time. What was the state of things at that time? They had a magnificent road, constructed 
by labour which they almost blushed to acknowledge. They had a main road of this description, 
and what was the traffic upon it bP-tween the two chief towns? A rumbling stage-coach day 
and night, which took thirteen or fourteen hours to do the journey .. It was a state of things 
that was disgraceful to the Colony, and the result was that a deputation culminated in the railway 
commission. They made a report. And here he would call the attention of the jury to the fact that 
his learned friend treated the Company as if it were a speculative Company looking out for the 
dreamiest and simplest people they could find, that they might obtain improper advantages in the 
shape of profit, or in the shape of undue concession, and thus make a people pay an enormous 
amount for their railway. But that was not the fact. This Company was the aggregation of the 

. contract ; it was the aggregation of the Legislature. It had no existence, and Tasmania was to 
them an unknown country, commercially speaking. The most sanguine speculator in England would 
never have dreamt of investing his money without something more than a trust pnt into his pocket 
in this country. So the Colony had to make overtures to the stranger, and the terms suggested were 
embodied and alluded to in the contract. That was the basis. And how very moderate ,"rere the 
requirements of the people. The mere investment of the sum they proposed in the first Act to 
give in Debentu_res would have produced a perpetual income at 6 per cent. of £18,000 a .year, 
and it did not matter what the .. profits of the Company were, there was to be no recouping. They 
were willing to give the sum of· £300,000 out and out, or they would give £25,000 a year for 20 years. 
And what were they to get for that? 'l'he Company were to run one train each way per <lay, and that 
was to go at a minimum rate of speed of 12 miles an hour. The coach went 10 miles an hour; the 
Company would fulfil its obligations if the railway went 12 miles, and the learned Judge had 
described this projected railway as a sort of superior tramway. But did they find that any one 
took advantage of· the offer. No; the Act remained a dead letter. They were willing for a 
12-rnile train to give for 20 years at the rate of 3 per cent. upon the cost of construction, and if his 
-learned friend's interpretation of the contract were correct, the remuneration was precisely the same 
now; so that the men who advanced £650,000 upon a g·uarantee of 5 per cent. were fools for 
paying-it was over-payment. ,But it was not contemplated by the parties that the contract should 
be more profitable than set forth in the Act, and so it was rejected. The Colony had to amend its offer 
It was then administered by men of very huckstering tendencies ; they paid a little more, and. 
ultimately an Act was passed under which the railway was constructed. They would then see the· 
position in which the Government were placed. They had no speculative Company seeking 
concessions fi·om the Colony ; but they had a Government confessing on behalf of the Colony that 
it was either unable or unwilling to find the money for the construction of its own line, and it had to 
go on its knees to get help in order that the people might obtain their just demand. In their 
negociations they were successful, and what was their position ? The position, they would find, was 
so emphatically laid down in the contract that there would be very little doubt concerning it. They 
would all hold that the Company would be a considerable loser even under the first contract. Why 
. was it that this contract was so cogent in its declaration of what the Company were to get ? 'l'hey had 
to raise money in order to construct the line and maintain and work it. As a mere contract for 
constructing and working the line they would get no speculative people to take it up ; but when they 
put the contract into the same position as the ordinary run of investments of small saving·s-when 
they put the investors into the same position of security, and when· they could look for some 
return, and the rate of interest so secured was greater than the ordinary rate of interest that they got 
by similar investments in the funds of _Great Britain-then they were attracted, because it meant the 
difference between 2½ and 3 per cent. at home in England and ,5 pe1· cent. here. To many 
of them it . meant the difference between indigence and comfort, and therefore that was the 
inducement held out; but if they told_ these persons that the. contract was so barbarously bald 
and vague that a construction ,should be put upon it out of which the whole of that interest might 
have been diverted, and instead of receiving 5 per cent. they would not receive 3 per cent., and, 
as in point of fact had been the case, that for many years they should not receive one penny of the 
money, how many of these investors would have embarked in the undertaking? He was anxious 
to show the jury t_hat there were two sides to ev~ry question. It ~as a very_ graceful compliment 
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that had been paid them and the Colony by Mr. Fooks, when. he told them that he had full 
confidence in their honour and integrity. Many suspicious persons might not have felt that 
confidence which was felt by his learned friend ; they might have desired that the matter should 
have been proceedei with elsewhere; but, as far as the Company was concerned, their confidence 
was manifested within a short time by their proposal to submit the whole affair to arbitration in the 
Colony. One might pause and consider what would have been the consequence of dealing with 
the matter in a colony where there was only one Judge. If these small investors considered that 
they would not get that which they were entitled to in Tasmania, the jury would, not have felt 
insulted; they wern strangers to the investors, and would have said that they knew no better. The 
jury were all personally known to him, and amongst them were men with whom any man could 
trust his life, and, what was dearer still, his honour. He did not believe they were biassed in the 
case, even though they paid taxation. He had the courage to tell them, however, that he heartily 
wished that they had entered the box, if it were possible to do that, without having heard of the 
Main Line Railway Compa.ny, without having heard a word about this foreign company. They were 
all honourable men; he was not kissing the blarney stone, for it could not be a compliment to be told 
that they were men of honour and integrity ; but he knew they were human, and had human 

· passions, and they had been accustomed_ over their morning paper to read nothing but a one-sided 
account of the question, therefore it was likely that against their will unconsciously they had entered 
the box with preconceptions ; and they all knew how difficult it was for men to g·et rid of ·existing 
predilections. They would, however, do their best to arrive at a just decision; but the question was, 
would that decision be of the same value as if it were given by men who had never heard, and could 
not by any possibility have former] any previous idea of, the merits of the trouble between the 
Government and the Company? He had said that the jury were parties to the contract, because . 
the supplication was defended in the name of Her Majesty the Queen, who had nothing to do with 
it. The contract was signed by men who had nothing to do with it; it was entered into by the 
Ministry of the day; they had no1hing to do with it. They were the ipere accident of the political 
hour-a bubble created by political breath in one moment, and vanishing into air in another; they were 
men who might prolong their ephemeral existence by making: a stalking horse between the interests of 
a foreign Company, and the interests of the Colony, and by bravely, stemly, defending the interests of 
the colonial taxpayer against foreign grasp. The taxpayers of the Colony were the persons on whom 
the obligations rested to fulfil. The contract remained., Ministers came and went out-the contract 
must be fulfilled. By whom? The taxpa);ers of the Colony. He spoke to them as arbiters, and 
had endeavoured to give them an honest, fair warning to try, if they had any preconceptions, to 
remove them from their, minds, to forget them completely. Day after day the newspapers ·had been 
ringing with the case, but they were one-sided publications, which gave the Government side of the 
question, and only _that. He would ask: them to forget all that. He knew that they would endeavour to 
do so,and he had no doubt that to a very considerable extent they would be successful,and would con
sider tlrn case fairly and impartially. He would now see what was the intention of the contract on the 
part of the Colony. They would not put their hands in their pockets beyond a certain amount. 
They said, "If our revenue is not sufficient to meet our expenditure we shall have- to do an 
ungrateful thing-we shall have to impose fresh taxation; we must know exactly what we stand to 
lose-that is paramount on our side; we must know exactly what we have to pay." £25,000 a 
year was the limit. Did the jury think that in drawing up that carefully constructed clause for the 
recouperation_ of the Company that they cared whether the Company would ever receive £1000 or
£4000 back in the shape of recouperation? No. The paramount benefit, they considered, was the 
construction of the railway; that was the grand idea, and they never could have dreamt of little 
petty savings to be gained through participation in profits. The grand benefit was the railway, 
which was to be constructed as well as possible for the money, and maintained so as to give the 
greatest amount of profit, to present the greatest appearance of respectability, and to give to the 
Colony contingently and prospectively as it advanced greater and greater benefits. Could any one 
think, that being the paramount object of the framers of the contract, that it was their intention to 
narrow it down so as to escape the payment for the miserable little articles which formed the subject 
of the suit.on the ground that, being items of construction, they should come_ out of capital? Could 
it be supposed that the people 'would have entertained these ideas for one moment? No. They 
would have said "Sweep away such pettiness, and give us our railway. If it should advance, if 
there should be extension of wor_ks, then let the expenditure come out of om· joint fund." His 
learned friend had flaid the Government and Company were partners. VVell, it was a very unequal 
sort of partnership if the Government's construction of the contract were a correct one .. His learned 
friend would take all the profits to himself. All the expenditure for the extension of the line was, 
they said, according to the contract, to come out of capital, and not a concession would they make. 
It was not enough that they would not pay interest, but they would not make a single concession,. 
not even a trifle for putting· up a porch to keep off the rain. But if they allowed the Company to 
construct the line with the proper facilities they would get it all back. They allowed it was the 
river into which all the watercourses of commerce found their way before they were finally launched 
into the sea of intercolonial commerce, and the greater the advantages given the sooner would the 
line become a paying concern, and the sooner there would be a surplus profit, out of which the 
Colony could be recouped the whole amount of the construction. They would get it all back if 
the contract were only interpreted liberally. He did not ask the jury to interpret the contract 
illegally, but they would see what enor-';llous advantages the Colony would obtain from the railway 
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if tlie confract wei·e interpreted liberally. In de'aling with the obligations of the Company his 
learned friend seemed to slide over the question, and he scarcely knew if he said the Company were 
bo1ind to make the iteins in dispute itenis of construction-whether he contended that it was 
entirely a generous, liberal, voluntary act on the part of the Company in one sense, or an ungenerous 
scheme to inci·ease the outlay. Did Dr. Madden mean that the contract as it existed provided that 
the Company should spend £650,000, and if they should go on increasing that expenditure as time 
went on they would riot receive one penny interest upon that-that they should go on spending 
capital, and get no benefit whatever? But if it were a voluntary act-arid they admitted that it 
was-he said this that if they chose to make a work for the benefit of the Colony they could.not 
help asking the Colony to assist in paying for it-to make a generous contribution towards improving 
the railway that was such a great benefit to the Colony. He· was afraid it would require a much 
more generous Legislature than the present one to do this. But if the Company were bound to do 
this out of capital there must be in the contract some mode of apportioning by the Company of 
the expenditure. He' contended that the evidence on this point was all leather and 
prunella; in point 9f fact, there was nothing for the jury to consider; there was nothing 
in dispute if his construction of the contract and that of his learned friend was to be. borne out, 
because it all came within the four corners of the contract, and all the Acts of Parliament 
that were associated with it from the first Railway Act to the Disputes Settlement Act. Remarks 
had been made about the value of the testimony that was adduced before the Commission, and he 
quite agreed with these observations. Substantially the evidence was valueless. And ,vhy? 
Because it was addressed to the construction of the contract, and that was a matter for the lawyer 
and the learned Judge to deal with, and no matter for the consideration of. the experts who gave 
evidence. - The same observations applied in the present case. It was not 'for them to consider 
upon the value of experts' evidence as to this question. They had nothing to do with that. They 
had to. consider _the special interpretation of the contract. It was admitted on all hands that it was 
entirely bald, and, whether it was rendered purposely bald and vague or not, it was a co;1tract the like of 
which in its obligations had never existed in the known world. It was the work of 'prentice bands; 
it was the work of men who did not know_ anything of the use of technical terms, but who desired to 
use unambiguous English and.plain language, and they dirl so. If it was upon that, and that alone, 
the question was to be decided, _then it was for the learned J udg~ to say what was the construction to 
be put upon it. If he did so according to .general principles, then the language used would bear its 
pr.opei:- technical meaning·, and they would then have to consider as to the universal practice of 
railways-what was the best usage prevalent-as to what was intended to be meant by the terms 
maintenance and working, and, that known, what fund they should be charged to-revenue or 
capital? But they were not proceeding upon such a contract; they were proceeding upon a contract 
in ,vhich, it was true, the words maintenance and working did occur; but they were used in con
junction with other language by which using them in their ordinary sense they were to be limited, 
and with which they must be combined in the interpretation of the contract. It would not occupy a 
niinute if he read an extract in illustration of_ this from" Leake's Digest of the Law of Contracts":
" In following this rule words in .general are to be understood in their plain ordinary and_ popular 
sense ; but technical words used in technical subjects are to be understood in their technical, which 
is, thm~, their primary meaning; an_d merc_antile terms used 'in mercantile contracts are to be under
stood in their ordinary mercantile meaning. Thus it is laid down as the rule of construction 'that 
words are to be construed acco:r:ding to their strict and primary acceptation, unless from the context 
of the instrument they appear to be used in a different sense, or unless in their strict sense they are 
incapable of being carried into effect; and subject always to this observation, that the meaning of a 
particular word may be shown by parol evidence to be different in some particular place, trade, or 
business from its proper and ordinary acceptation." The governing principle must, of course, he to 
ascertain the meaning of the parties, and this principle was one of universal application. "The following 
examples (Leake went on to say) may be cited of the application of this rule. A contract to pay a 
commission on the net proceeds of a cargo after deducting certain specified charges was construed 
literally to mean the actual proceeds, after deducting bad debts, and all charges, · besides the 
specified charges. A contract for the sale of all the goods to be manufactured at certain 
works during a term of years, subject to termination by the insolvency of the buyer, was 
construed according to the ordinary meaning of insolvency, that is, an inability, in fact, to 
pay; and not according to the technical meaning of insolvency under the Insolvent Act. 
And the same construction was put upon the word in an agreement not to enter up judgment on a 
warrant of attorney unless the debtor .,should become 'insolvent.'" That seemed pretty close, no 
doubt they would say. A man absolutely entered into a contract which was to terminate if he became 
insolvent. What did that mean? It meant that he was forced to take the benefit of the Insolvent 
Act. It was plain, unambiguous language-inability to pay debts. He thought this would 
illustrate what he had said concerning the-clause of the contract upon which he had touched. He 
had already said that the overruling intention, as far as the Colony was concerned, was to obtain the 
benefit of railway communication, and to obtain as much profit from the working as possible. 
'Clause 1 of the contract was, "That the Company shall construct, maintain, and work a main line 
of railway between Hobart Town and Launr,eston, or between Hobart Town and any point on the 
Launceston and Western Railway, with running powers over that railway to Launceston, subject to, 
and in accordance with, the conditions set for,th in the schedule at the foot hereof, which construction, 
maintenance, and working are included in the expression 'the said undertaking ' herein used.'' 



107 

The obligation was that the railway must be maintained and worked as well as constructed. The 
mere making of the railway was not completed for a period of four years, during which interest 
had to be paid, and then subsequently it had to be maintained and worked. The whole of the 
clauses of the contract and the Acts had to be read tog·ether. The object was, not that the railway 
was to be merely constructed, the object was that, when constructed, it should be maintained and 
worked. Had the language used stopped at construction, there might have been something in the 
contention of his learned friend, but the only words used were "construct, maintain, and work"; 
there was nothing to limit them, and they must be used in the same sense as in any other ordinary 
contract. The Company was under obligation to do all that was necessary, not only to construc.t the 
railway, but to maintain and work it. He thought if they would turn to Clause 5 they would see 
that it set out, in plain and unambig·uous languag·e, what was the paramount intention of the 
contract, so far as the obligations of the parties thereto were concerned. This contract was 
evidently drafted by 'prentice hands, by men without experience of railways, and therefore 
they had been careful to render their language as unambig·uous as possible. "The Governor 
hereby especially guarantees" (not "guarantees, but "especially guarantees") "to the Company 
interest at the rate of £5 per cent. per annum upon the moneys actually expended in and 
for the purposes of the construction of the said Main Line Railway up to and not exceeding 
the sum of £650,000 during four years of the period of constrnction, commencing from 
the date of the contract, and for a period of thirty years from the opening pf the entire 
line for traffic." That was the speeial guarantee; they were bound to the construction 
aud maintenance of the line for traffic. If they failed they <lid not get the guarantee. They had 
not failed; yet, under the contention of his learned friend; the Company would not get five per 
cent., nor three per cent., nor two per cent. He did not put it that the Government claimed not to 
pay it, but that it was to come out of profits ; if that were so the ol!ject of the contract failed, and 
the Compauy could not get their guarantee. They were not specialists, but mere laymen, and their 
sole duty was to consider the special provisions of this contract, taking the words in their ordinary 
interpretation, and if these were set aside the Company would lose their guarantee, and might not 
get it for years to come. Let them read the words he had quoted coupled with those of the 14th 
Clause-

" If in any quarte1' during the said period of 30 years the profits of the said undertaking shall not 
reach an amount equivalent to £5 per cent. per annum on such limited outlay as aforesaid, then (notwith
standing the·Governor may not have been liable to pay, and may not have paid any contribution on account 
of the previous quarter) the liability of the Governor to pay or make up the rate of interest to £5 per 
cent. shall again arise or revive, and so on from tjme to time during the whole of the said stipulated periocl . 
of 30 years; the true meaning and intention of this Agreement and of the contracting parties being that 
the Company may at all times during the saiJ. period receive interest at the rate of at least £.5 per cent. 
per annum upon the money expended by them (limited as aforesaid to the said sum of £650,000), either 
from the profits of the undertaking or from the Governor." 
Could any language be more emphatic than that? The intention clearly was that these parties 
who were investing their capital in the construction of a railway which was to benefit this 
country should be secured in a guarantee of five per cent. interest at least, and more if they could 
get it. Language could not be more emphatic by reiteration than it was in these clauses of the 
contract. The jury knew if the contention of the other side were carried out that they could not 
receive that interest. True it was that in many years to come the line might become immensely 
profitable, consequent upon the increase of population and traffl.c, and they might get splendid 
profits, but it might not be during the thirty years or during their lives, and of course they would 
say they contracted for their own benefit and not for the benefit of their successors. Under the 
contract they were bound to receive the amount of the guaranteed interest, which the Govern
ment now attempted improperly to stop. Government claimed that the contract entitled them to a 
share in the profits-and how were these profits to be ascertained as far as the contract was concerned? 
It was in the 8th clause that the expression was first made use of, and they would find there what it 
meant, according to his contention. Of course it was for His Honor to tell them what the inter
pretation of the bargain was, and he thought he would say simply this-that the balance of 
receipts after deducting all expenditure-that constituted the profits. The ordinary meaning 
of the expression was held to be, that the amount of the difference between expenditure 
and receipts which would be available for distribution as a dividend amongst those concerned 
after the deduction of all items of expenditure-that constituted the profits. How were they 
to ascertain these? How were the profits to be calculated ? The Governor was to guarantee 
interest during four years of construction and for thirty years afterwards ; they woulci. 
not be likely to find early profits. During the four years of construction there would be very little 
profit, and whatever it was the Company had the benefit of that. But after the line was completed 
for working·; when the capital was all expended and when they were ready for business; when they 
could take down their shutters and open the shop ready for trade, and customers began to come in, 
they ought then to pocket some of the receipts in the shape of profits. The receipts were to be 
ascertained, the ordinary expenditure to be deducted, and the ba,lance would represent the profit. 
He did not see that any of these items could fairly be objected to. If any of them could be deducted 
for one class of expenditure, he failed to see why there shotild be any exception. 

DR. MADDEN pointed out that the Act of Parliament said what should be considered reasonable 
expenditure. It was only maintenance and working that could be taken as expenditure. 
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MR. MILLER admitted that it was only the proper charges for maintenance and working that 
-could be deducted, but they would not find a definition of these anywhere in the contract; but they 
would find this in Clause 8-" after the entire line is opened for traffic the Company shall furnish to 
the Governor at the close of each quarter an abstract of their receipts and expenditure for the preceding 
quarter." They had received these abstracts, which showed the gross amount of the receipts under 
each head, arid the gross amount of the expenditure. That was all that was wat1ted by both parties 
to the contract, and these abstract_s had been made out and furnished since the commencement of the 
railway. These abstracts bad been received and passed without cavil or remark, until the Colonial 
Auditor had questioned these items of expenditure. The abstracts were all that the Company had 
to furnish, and they had furnished them. And this brought him to the question of profits. What 
were they to be? The abstracts "so far as they could be made up in the Colony" were to show 
·" the receipts and expenditure for. the preceding quarter, and the Governor shall be bound to pay to the 
Company in Hobart quarterly, within fourteen days next after the delivery of each of such abstmcts, 
such amount of money as will with the profits (if any) of the preceding quarter make up interest at 
the rate of five per cent. per annum on £650,000 ( or such less sum as the railway and 
works may cost), and so on from quarter to quarter." What did that contemplate in ordinary 
language? Did it contemplate that the word " profits" was to have any other meaning than 
that shown by the figures in these abstracts-the excess. of the gro?s receipts over the total of the 
gross expenditure. Under no interpretation of the term could expenditure be said to be profits. 
It was a very peculiar position his learned friend had taken up. · How'ever, it was for the inter
pretation of his Honor. · Aqcording to the cdntract, on 1.be presentation of these abstracts of 
receipts and expenditure the Governoi· was bound to pay the interest. The Government had only 
to see that they had proper vouchers for the expenditure. It was no contract obligation on the 
·Company to separate the classes of expenditure. It was the total receipts and the total expenditure 
.apparently which they had to return. He granted that in the construction of the language there 
might be some limitation, but what did it amount to? U nfortnnately, in addressing· the jury one 
had to address the Judge, through them, .on what were really technical matters. 

His HONOR: I wondered whether you would take notice of the limitation. 
Mn. MILLER: Oh, yes; my shot is aimed at your Honor, although it is through them. 
Hrs HONOR : I am taking it all in. 
MR. MILLER had been tryiug to arrive at the true definition of the word profits, but his learned 

friend, Mr. Ritchie, whose industry and research were well known, had formulated the terms in 
which it might really be put. He would read it to them. He was sorry to weary the jury, but in 
.an important issue of this kind everything was of unusual importance. 

His HONOR thought the amending Act, 46 Viet. No. 43 pretty clearly pointed out what the 
profits were. · 

MR. MILLER: That is the yE'arly balances. 
His HoNOR : That Act tells you that the revenue and e'xpenditure in respect of maintenance 

.and working is to be adjusted on the principle of yearly balances, and if such balance shows a 
profit on the working of the railway for the year, that is the profit. 'l'he profits of the under
takmg must be so. 

Mn. MILLER read Mr. Ritchie's definition, as follows:-
The Act, 34 Viet. No. 13, and the contract, guarantee 5 per cent. interest on £32,500 a year to the 

plaintiffs. And the Act, Section 1, secure.~ the receipt of this interest to the plaintiffs by means of tile 
11ianner if zJaynient. 

The intention of Government, as expressly set out in artide 1_4 of contract, is that plaintiffs shall 
receive tlte full interest. . 

The manne,. of paymeiit as set forth in Act ar.d contract is part by means of z1rofits on n,lwle under
.taliin,r; (to be retained by plaintiffs, and deducted by Governn_ient as cash paid in reduction <if interest), 
and the residue or balance of interest paid by Government in cas!t. . 

Thu~; by this manne1; of pavment, the fir.~t thing to be done is to strilie and ascertain the amount ~l 
.tlte profit.~. And this involves the manner in which they are to be ascertained in acc01·dance with tlte 
provi.~ions of this A et and contract : and this i.~ really the contention in this snit. 

The plaintiffs' contention is that .the only m!lthod (the manner qf payment being as it is part by profits) 
by which the receipt by plaintiffs of the whole inteiest £32,500 can be secured is by deducting . the !Jross 
.expenditure made by them from the gr11.~s receipts or revenue; the balance being the net profits of the 
whole undertaking ancl the pro.fits mentioned and referred to in both .A.et and co11tmct.. . 

By this means of adjustment the plaintiffs rvould retain, out of revenue in their hands, all .mrns expended 
.by them as verified by the .Auditoi· in the quarterly accounts ; and would further, by retaining these net 
zn·ojits, on receipt of the balance of intei·est in cash, ncei·ve clear the full £32,500 as secured to them by 
the Act and intended to be i·eceived b,1J tlte1n b,1J the contract. 
, The defendants' contention is that in striking profits the ,r;ross expenditui·e aumittedly made by plaintiff 
is not to be deducted from revenue, but only so ·much of-it as is i·iglttly chargeable to nvenue, g·c. 

If this principle in adjusting the yearly accounts is carried out, the balance of profit will be increased 
by the amount of deduction thus made 'from the expenditure already paid by plaint{tf",;, and the balance of 
interest payable in cash to plaintiffs reduced in like manne1·; so that, in fact, plaintjff's will not recei1:e tlte 
full sum of £32,500 a yea1· secured to them by the Act and contract. 
· The m.an1ze1· <if striliiug and ascertainin[/ the 1J1·ofits in this case is a part of "the manner of payment 
lJy tJr~fit.~," and inasmuch as this manner qf a.~cei·taining tlte 1n·oflts does not secure the rect!ipt qf the full 
interest to plaintiffs, it is not the manner of payment tlte Act vrovidesfor, and cannot be allowed. 

The mode of adjustment contended for by plaintiffs not only gives full effect to 'the provisions of the Act 
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and the intention of the contract, but-it gives effect to the express wording of the 8th article of the cont-:-::.ct 
and Section 5, Act 46 Viet. No. 43, and has been accepted and acted on by the parties themselves in_ all 
the former adjustments of their accounts down to the final settlement, 30th September, 1882. 

'l'he first time these objections were taken was by JJ!fr. Douglas, in 1884. . 
Any construction of the contract which shall be repugnant to the express provi,sions of the Enab'.ing 

.Acts would be ultra vires, and cannot be perinitted. 
The Act and contract ·are to be read together, Article 10 of contract, and if any divergence, the .let, 

not the contract, must prevail. 

Under the 8th section of the contract they contended that the abstracts of receipts and expenditure 
having· been rendered, the Government was bound to pay the guaranteed interest within the period 
of fourteen days. He again quoted the section. His learned friend had pointed out that under 
the Act, 34 Viet. No. 13, a definition was given under the third sub-section of section 3, " That 
when in any year the profits of the said Railway shall exceed Six pounds per centum, the Govern- , 
ment shall be entitled to receive and shall receive from the person or Company one-half of all such 
profits over £6 per centum, and so on in any succeeding year until all moneys which have been paid 
by the Governor in Council under the guarantee hereinbefore mentioned shall have been pam;" 
and that after that time the profits shall belong to the Company. The contract limited the reading, 
and was to be taken first, and the definition therein given declared that profit was to be the profit 
arising from working the railway. We have already said that this is the definition of the contrc1d, 
and that it means the profit of the ·undertaking. Another thing had to be done under the 8th 
clause. The abstracts of accounts were to be presented, and within fourteen days the Governor,vas 
to pay the interest on receiving· this abstract of receipts and expenditure; but he had to be satisiiad 
that the whole amount included had been expended. They were not merely to say in their abst;:-act 
we have expended so much on this viaduct, or that bridge, or anything else. Section lO clea-rad 

·this up by providing· that the Company shall provide satisfactory vouchers or other evidence of all 
payments made by them when required so to do by the Governor or whom he may appoint. No 
voucher was required to show .the propriety of the expenditure, but simply a voucher that the 
expenditure had been made. That was a limitation of the powers of the Governor to interfere '1-'ith 
the expenditure of the railway; that was a matter entirely in the hands of the manager for the 
Company. His learned friend had said th_at there might be excessive, wanton, or lavish expendit.ue. 
but that would not be recognised in any undertaking where there was a discretion to expend.mo•ey. 
There was a remedy against that, fen· the Court would never allow it, but would put its foot down 
upon it at once. Where there is a discretionary power to expend under such a contract, the Court 
in its equity jurisdiction takes cognizance of it, and there must be no improvident expenditure. In 
illustration, the case of two partners was given, but in the case imagined the sleeping par:ner 
would simply go to the Court to have accounts stated, and he could say the accounts V<ere 
not reasonable, and they would be adjusted. In all these matters a remedy was given. by 
the law, so there was no ground for ~uch a contention-it was a mere ad captandum argu
ment. There it was said that the partners had a joint interest, and that their powers m.ght 
be abused; but that did not follow. In this case if they made an expenditure, even if it was 
an improper expenditure, they would be entitled to what they were seeking. As to adjustment, 
there had never been any adjustment, so far as the facts went. That meant an adjustment by -two 
persons acting for themselves or by an accredited tribunal. There was no provision for this in the 
Acts, and in the exercise of their rights.under the contract they· had dictated the amount of the 
profits which they were entitled to give. There never had been any adjustment of accounts: 
however, that was a question for His Honor. There had never been any adjustment, but the 
Company had done all they were bound to do. The Government, on their own responsibility, -:ook 
certain items out of the accounts and then coolly said it was an adjustment. You ask a man to pay 
you a sum which he owes you; he coolly says I wont, strikes out a number off the items and :mlls 
it an adjustment. That· would be a curious way of adjusting accounts, would it not? There had 
been no adjustment of these accounts-it was contrary to fact. There had been nothing in the s:lrnpe 
of an actual or legal adjustment of these accounts whatever. Let them come now to what was all 
important. He had been called on somewhat late in the afternoon, and might be feeble in putting 
the case before them, but the learned Judge had full'notes of the arguments raised by the leaders, 
and if he (Mr. Miller) put the case imperfectly it would be for His Honor to deal with it. He 
would co,me now to the 6th section of the contract, and should present it, coupled with the 16th. 
They were the keystones of the obligations imposed upon the Company. In the first place the 
Company was to construct, maintai11, and work the railway; and there was no contention that -.vhat' 
was required in this respect had not been done. They were bound to equip the line with ro]ing 
stock, and to do all that was necessary to enable them to take down their shutters and com1D.3nce 
business; and in view of what had passed they must now take it that there had been nc?thing imp.roper 
before the solemn: release which had been exec_uted between the parties in 1882. · Clause 6 said 
"No sum shall be payable for guaranteed interest for any period during which the Company de not 
continue to maintain and work the said line of railway." But did it stop there? All the experts 
examined had given their _evidence as if the section stopped there; but it did not stop there : the 
railway was to be worked "in an efficient manner so as to afford all sufficient station accommodation 
and due facilities for the passenger and goods traffic of every portion of the line." The item ,of 
construction was complete, and everything had been done that the nature of the traffic required: and 
interest had been paid during construction ; all that had been done, but the obligation did not stop 
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there. During what period was the agreement fo last? Not during construction, but during the 
whole thirty years, or, in fact, in perpetuity. During all that time if extra station accommodation 
was required the Company must put it ; if new sidings were required, the Company must pay for 
them ; and if new rolling stock was required, the Company must supply it. The only question was, 
how were they to be paid ? Clause 16 said-'' 'l'he Company shall he bound at. all times from and after 
the completion of the said railway to keep and maintain the sam·e and the rolling stock and generally 
the whole undertaking in good and efficient repair and working condition." ·Could any sensible man 
doubt that this was a permanent obligation upon the Company to provide for all time every 
accommodation necessary for this railway ; and that accommodation had been provided in excess of 
what was required. What was represented in the certificate of the Auditor was a complete fulfilment 
of the Company's obligations before the line was opened. He would take the case of two partners, 
and he might quote the old saying facias ad lwsti docere. · Two pa1·tners enter into an agreement to 
build a brewery ; they would lay their heads tog·ether and· say, "VVe shall make so much beer, and we 
shall want a certain amount of accommodation." One says to the other," You shall find the capital for 
it, and I will allow you interest on it up to a certain amou~t." That is not the real intention. It is 
not simply an intention to build a brewery, ancl then remain in a stationary condition. As time goes 
on they would want more accommodation, and would have to increase their plant and buildings. 
What would do when they were brewing a certain number of hogsheads would not do for double 
the number; they would want more buildings. What would the jury think under such a contract 
as that if the active partner said to the other, "Now, you are the original man ; you built the one 
brewery, now you shall find the capital to build all these new wol'lcs. You created the original 
buildings ; it is your interest to increase them, and you will gladly do i,t for your own benefit. You 
admit that these works are all necessary and proper, and must be done. Now you pay for it, and I 
will receive half the profits to be derived from all these additional works." Was that an agreement 
that any Court could uphold ? The Court would see what would be the effect. There could he no 
doubt, as far as this work was concerned, that the original £650,000 would have amounted 
to another £650,000. Interest on that additional sum wuuld have to be paid, or die Company 
would become bankrupt. How could it be said under such conditions that the Government had 
especially guaranteed or paid 6 per cent. on the first capital expended in construction? 
Such an interpretation of the contract would be monstrous, and if it could even be contended that 
such a provision had in any way crept in, it would be contrary to the first principles of natural 
justice. He did not say they would be able to go to a Court .of Equity and ask to have the contract 
reformed, but such a state of things would go a long· way towards getting it reformed. Well, as he had 
said, the Company were not only to construct this line ofrailway, but were to maintain and work it so 

' as to afford every facility for passenger and goods traffic over every portion of the line. That provision 
was to be subject to wholesome restraint. They had the power of incurring any expenditure, but the 
powers of the Supreme Court would restrain them, as that Court would have to decide as to the pro
priety of that expenditure. It was said they could go to any extravagant expenditure, duplicate the line 
if they liked, or make a double railway. They could do nothing of the kind. It was said they might 
gild the interior of the tunnel-which mig·ht not be a had thing, as it would lighten their darkness
but such au argument was the reductio ad absurdwh. 'l'he Court would prevent any such expendi
ture if they attempted it. He believed it was admitted, so far, that the expenditure incurred had been 
necessary, and in accordance with the terms of the contract. It was contended that expenditure was 
entirely in the hands of the Company, and it was asked who. was to say whether it was extravagant? 
'l'here was nothing in that-in fact, it was not so, for if they incurred extravagant expenditure the Court 
would be appealed to and they would be dealt with. Such an argument was simply nonsense, for it 
would not be to the interest of the Company to do so : to get profits was their great object. 
Again, it was practically nonsense when read by the light of what were the actual works at 
present existing. What had been done and what was objected to? A verandah had been con
structed over the main front of the Hobart station to keep off the rain, and to keep cabs from 
pushing up against people; they saw the need of that. At the end of 30 years did they think that 
verandah would add a penny to the value of the line? Did they think, to any person purchasing 
the undertakiug, that any sane purchaser would be moved to the extent of a farthing by the fact 
that there was a verandah? In the meantime who got the benefit? 'l'imid women would not go 
to the station without such a protection, and if the traffic be enhanced by the existence of this 
verandah, why the country got the benefit of it. The sooner they had works of that. kind the 
sooner would they g·et profits from the undertaking·. Take the rolling stock: was it not for the 
benefit of the coumi•y that it be in good condition? If they had one or more extra trucks beyond 
what they Imel at the first constru.ction of the line, did they think this would have the. slightest effect 
on a purchaser? These were not permanent works. Look at the gatekeepers' huts. What would 
they give for the fee simple of these huts 30 years hence? The Company daimed, in respect of 
these, 15 or 17 cottages at a gross expenditure of £700, so they could easily calculate what the 
average cost of each had been. There had been an actual reduction in cost, and an actual lessening 
of. danger, through thus getting respectable married people to keep these gates. In addition to 
that the Company were receiving rentals of 3s. and 4s. per week for the huts, which amounted 
to about 15 or 16 per cent. on .the cost, so that they would pay for themselves in five or six years. 
·The huts would be on the line in the future, and after five or six years would be returning the 
glorious· in~erest of 15 per cent. on an undertaking on which the whole expenses had already been 
·paid. ·The .Colony accepted the benefit ori the one side, but they did not hear the Colonial Auditor 



111 

say," take it out of both sides of the account": what he said was," we object to the side that debits 
the country, but we expect to receive the benefit on the other side." Common equity would tell 
them that if struck out at all it should be on both_ sides of the 'account. But the Company said 
they were bound to construct them, and as they were bound to give the Government credit for the 
profit, they must also debit the Government with the expenditure. In the case of partners to a 
joint concern, if any limitation of expenditure was intended it would occur in the contract ; but in 
this case, from first to _last, there was not one word of prohibition. 

His HoNoR : You must first satisfy me that they are partners. 
MR. MILLER : They are in one sense of the word ; there is a trust and joint interest; but in 

the instrument that creates the trust there is not the slightest prohibition. 
His HoNOR: When we begin to talk about partnerships and trusts in a case like this, we are 

only creating a difficulty, and going outside the question at issue. 
MR. MrLLER (continuing)-He would now take the whole of the rolling stock. Would it not 

be an utter.ly unreasonable interpretation of the contract that the Company should be bound for the 
working of this concern to provide fresh working plant which had to go to the joint benefit, 
while all the expense was charged to the Company. They were told that when they commenced 
to work this line the proper number of engines was 14, and that they were sufficient. The traffic 
had now increased from sixteen thousand to seventy-five thousand, therefore an increase of the 
traffic. Could that increased traffic have been carried on with the same rolling stock as 16,000. 
Just fancy what must be the excess of receipts over expenditure to produce that result! They sai,i 
it was not within the contract, but if they contend the Company were not bound by the contract to 
do what they had done, and that this w;;ts voluntary on their part, and therefore the Company were 
not entitled to this monetary payment, what would be the position of the Government? The 
Company would be starved. Instead of providing for expansion of traffic the Company would 
have power to limit the expenditure down to the old lines. His learned friend had said it would be 
necessary for the Government at_ some time to purchase the line, but this would hurry the time. 
It would not. be giving the Company an opportunity of developing the line as a national work, but 
it would be absolutely forced to keep in its original condition because the fight would be so 
unequal. His learned friend had said all the Cpmpany were bound to do was to keep those works 
in existence which were in existence at the time the line· was finished; but if this were done who 
would be the sufferer? It would be the enforcement of the Government to purchase the line to put 
a stop to such an intolerable state of things. There was no limitation of payments in the contract. 
The con.tract, in clause 10, provided that "The Company shall provide satisfactory vouchers or 
other evidence of all payments made by them when required to do so by the Governor or whom 
he may appoint."' If they were not bound to construct these huts, and produce these vouchers for 
rolling stock, why in the name of goodness should they be called on to supply these vouchers. The 
words were nonsense unless taken in their ,natural sense, that the Company were bound to produce 
vouchers for all payments because they were to receive credit for all payments expended in 
accordance with clause 6, in maintaining and working the line in an efficient manner so as to afford 
all sufficient· accommodation and due facilities for the passenger and goods traffic of every portion 
of the line. If there was a limit to the expenditure, why was there no limit to the vouchers? In 
common sense languag·e this is what ,it came to-" Under this contract you ai:e to work the line; 
we will not give you a particle for the working of that line; you must look to the profits of that line-,-
the revenue-you must look to that and to that alone. If it fails yon must still he responsible for 
the expenditure-you must perform your obligations; and here came in that stringent clause 5 ,:,f 
34 Viet. No. 13-" The said person or Company shall be bound at all times to keep the said railway 
and whole undertaking in good and efficient repair and working condition; and in case it shall 
appear to the Governor in Council, upon the report of any officer appointed for the purpose, that 
the works in any part were not in good and efficient repair and working condition, it shall be lawful 
for the Governor in Council, after such notice as to him shall seem fit and proper, and on default 
by the said person or Company, to direct the necessary repairs and works to be performed at the 
cost of the said ·person or Company by persons to be appointed by the Governor_in. Council in that 
behalf; and the cost of executing such repairs and works and all charges connected therewith shall 
and may be recovered from the said person or Company at the suit of the Minister of Lands and 
Works before any court of competent jurisdiction." The working of the line has been most 
perfectly protect<ild by the Legislature. It says if there is revenue you must take it out of the 
revenue, and if not you must still work it. We will pay you the interest, but that is all you win 
g·et from us. You did it in earlier years, you really paid it out of your interest, you had no 
other cou_rse for it. If you have not a farthing, or if you have spent all your money, still 
under the stringent provisions of section. 5 the Supreme Court can be invoked to compel you 
to do it; more than that, the Supreme Conrt might, under clause 6, rescind the Government 
obligations; the Government could buy at any figure they liked. One could surely see how 
an argument of this kind could be expanded infinitely, but as His Honor had to put his con
struction. of 'the contract before the jury, ·and had had the benefit of his learned friend's (Mr. 
Fooks) learned dissertation thereon, he would not dwell longer on the point now. His Honor, in 
-one sense, unfortunately stood alone, and had not the advantage of the aid of the other Judges, 
which added to the responsibility he knew His Honor must feel. He trusted His Honor's 
construction _of the contract would be in accordance with the Company's, but it might be that they 
might have t~ take the case to the Full Conrt, but if an appeal were necessary he was quite sure its 
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cause :would not in any way reflect anything but credit on th_e administration of justice in this 
Colony. H~ said frankly that if he had any regi·et in his advocacy of the Company's cause it was 
that his learned friend on the opposite side (Dr. Madden) had not had a foeman more worthy of his 
steel. He had felt from the very first that there was no valid ground for contending that the 
contract was not plain and unambiguous in its terms, and therefore there was no reason why the 
jury should be called upon to go outside that contract ; therefore he ·attached very little value to 
this testimony. If they could have obtained what the rules _of law would not allow them-the 
whole_ of the engineers as a jury of experts, and, after they had given their interpretation, the learned 
Judge had summed up the facts-it would hav:e been a desirable state of things; but unfortunately 
many things that were desirable did not exist, and this was one of them. The experience of 

. witnesses on Government lines or on Company lines in England offered very little assistance, and 
therefore it was very little worth bis while to comment upon it. If, as the learned Judge had said, 
there was some evidence upon which the jury might decide upon the question of capital or revenne. 
then he would venture to ask them to consider the different items, and to call attention to the fact 
that there· was no distinction -to be drawn between one item of expenditure and another. The 
contract did not do so, and therefore the expenditure was either proper or improper. Let them now 
consider why it was that the Government sought to draw this distinction-why they allowed some 
items and did not allow others? It was very difficult to understand this. In acting upon the 
principle that they would pay for works previously in existence, but not new works entirely, they 
said-" We will pay for the cottages that were in existence a year ago, but as for the others they do 
not take the place of mi-mis or tents, and we will not pay for them." Was it not an absurdity that 
they conceded that the Company were to be paid for those -lodges which were entirely new, built in 
substitution of tempor~ry accommodation, and to exclude those built at the very same time for the 
very same purpose, simply because there did not happen to be a: tent or a mi-mi there? Now he 
would come to the rolling stock. What were the facts. The Company started with 14 engines. 
At the present time there were only 14, but during an interval of some years there were] 6. These 
were all absolutely necessary for the working of the concern, though two represented what was 
absolutely of no use at that moment, and very little afterwards. They represented dying material
not actually dead material-but dying material. The jury had heard that it was the custom in 
Victoria to use the dying engine and its successor side by side. It was admitted that every one of 
these engines was absolutely necessary-that they would have had to shut up shop unless they had 
the number. They admitted also that they could not do without a new siding, and they allowed 
that to be charged to revenue, although it was a work that did not exist before; a year previously 
it was non-existent. He alluded to the Jericho siding, which they allowed, but not until they came 
into Court, when they were afraid of paying costs if they did not allow it. The Government had 
called the able assistance of his learned friend (Dr. Madden) from Victoria, and after taking the 
fullest time to consider their attitude, allowed it at the last moment. It was difficult to conjecture 
where their principle was. They said new works were to be charged to capital only, and here was 
a new engine and a new siding both rendered necessary; the very words " new siding" 
would tell them of expansion of traffic, and what was the difference between the one 
and the other? 'l'herefore there was an admission upon the record that if the new rollirw 
stock was . absolutely necessary for the expansion of traffic, it should be charged to revenue~ 
and if the Government were consistent they would admit this. His learned friend gave an illustra-

. tion as to what a renewal was, and his illustration was a family one. He said "if a man got married 
and built a house for his accommodation at the time of his marriage, and subsequently his nursery 
becoming full, the house was unequal to accommodate all-unable to meet the requirements of the 
cohtinuous·''construction' going on-suppose, he said, the man pulled down one room after another 
until he at last pulled down the house:-

DR. MADDEN: I only said "nursery," you are stretching it. 
MR. MILLER : But this is rendered necessary by the . works of construction. His learned 

friend asked if that would be renewal? No doubt of it. It was a state of things that was very 
propedy contemplated by the parties at the original time. Supposing that man's father-in-law 
said to him, "if you build a house I shall advance you sufficient to commence business," where 
was he to get that money? Why, out of the annual profits of his business. Could he calculate his 
profits until he had provided for that? 'faking the ordinary run of men, would it not be charged 
against revenue ? · · 

DR. MADDEN: All capital has been revenue at some time. · , 
MR. MrLLER : No doubt of it. But the expenditure of the year is fairly chargeable to revenue. 

Before you could commence saving there must be expenditure, and the expenditure must come out 
of revenue. His learned friend had endeavoured to prove that the balance sheet of the Company 
showed that there was an unexpended capital of £45,000, which might have been available for the 
works. But what he (Mr. Miller) said was this : if the Company had £45,000,000, it had nothing 
to do with the Colony. This obligation was to construct and work the line, and to find the means 
of doing it. There is no obligation over arid beyond that: They were not obliged to have a large 
reserve fund to meet future contingencies-nothing of the kind; and assuming liis learned friend's 
contention was right, it was a mere ad captandum argument. Looking at the balance sheet, what 
did they find? What they wanted to know was, was there a fund of so many pounds, shillings, 
and pence to be appropriated to these particular works? They knew the Company did not possess 
this fund. They have been on their knees to the Colony in order to obtain their rights, and if they 
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had £45,000 in their pockets would they have had to do that? But they had to seek the assistance c,f 
the Legislature. No chemistry of figures could tr;rnsmute mere nominal capital on paper i.nto pounds, 
shillings, and pence; it was a mere abstraction; it was a sum accounted for to the last penny, and 
if the details were examined the items of expenditure would show that the whole of that sum had 
been rendered in some shape or form, not improperly or fraudulently, but in a manner that could be 
brought before the light of day and before disr.ontented shareholders-for there :were discontented 
shareholders, who complained at there being no dividends. No one could suppose that the 
expenditure had been improper or fraudulent. His learned friend had therefore found a "mare's 

· pest." In fact there was no such sum as £46,000 arnilable-not even one penny-piece. He 
would turn to another thing. He had said already that his learned friend had made an unfair use 
of this point. He was sure that he did not intend to do it, and he felt satisfied that in the interest of 
justice the learned Judge would clear away obscurities. Mr. Grant had told them that there were 
certain large items of expenditure ·which had been charged to the construction account before 1881. 
Thnse, however, the Company were bound to meet. He did not care when the accounts were 
adjusted or where, these items must make their appearance in the balance sheets; and they did 
make their appearance. But did they suppose that in point of fact when these large sums of 
money were expended in new works of construction, they would not have been only too glad to have 
obtained the money? Did they think the Company would have said "we make you a present ot 
it." The common sense of the jury would tell them that there must be a meaning behind it. Mr_ 
Lovett did not see it; but Mr. Lovett was not a good business man; he was Colonial Auditor, but 
that was very different from being a good business man. They would see that as a fact the expendi
ture was simply carrying on a portion of the works of construction and charging them to capita[ 
that had to be made, and had to be charged to capital as a portion of the original construction and 
completion of the line. He would pass from that to the evidence of the experts. These witnesses 
were questioned as to what their owu experience was; and the question was tested in a very 
imperfect manner with such material as they had. If they thought it worth while to test Mr. 
Smith's evidence they would find that he was not altogether correct, though he did not say this to 
abuse his ability. Well, these gentlemen were tested as to whether there was a largely prevalent 
usage on the London and North-Western Railway and the Great Western Railway. The answer 
given was that new rolling stock was charged to revenue account, but it was so charged either 
because they were renewals or because there was an application going to be made or had been made 
to the shareholders to allow the abstraction of part of the revenue account to meet that which 
would otherwise be borne by capital. 

DR. MADDEN : No; they had to apply to. the shareholders to pay out of capital. 
MR. )1ILLER: That means the same thing. I say they are charged to revenue 1n the accounts. 
Da. MADDEN : Only the replacements. 
Ma. MILLER: My learned friend has shifted his ground; but they are charged· absolutely to 

revenue, and in one instance to net revenue. 
His HONOR: I understood that in one report, where they were not renewals, they were 

charged to capital account? 
MR. MILLER: You will find that in one instance there was no vote asked for with reference to 

that particular stock, and in another instance it occurs with reference to maintenance '•and new 
carriages. 

Ma. RITCHIE: I think, your Honor, Mr. Smith said renewals and depreciations? 
His HoNOR : Maintenance is one thing, and providing new rolling stock is another. 
MR. RITCHIE : Mr. Smith said renewals and depreciations. . 
DR. MADDEN: "Votes of the proprietors are requested for additional rolling· stock, £75,000." 
MR. MILLER : That applies to the distinct subject of a new line. 
Da. MADDEN: "At the conclusion of the business of the half-yearly meeting a special meeting: 

will be held for the purpose of creating additional capital required to execute the works which have • 
already been approved by the proprietors and sanctioned by the several Acts of Parliament. The 
amount proposed to be created is £742,830 of ordinary stock, which the Directors propose shall be 
issued as required for carrying on, the works." That is fron1 the report of the London and North-
'\V estern Railway. ' 

MR. MILLER: My friend does not know that that relates simply to the equipment of an 
entirely new line. 

DR. MADDEN: Mr. Smith says not so. 
MR. MILLER : He tells us nothing of the kind. 
His HONOR : There would, it appears, be a variety of practices. 
MR. MILLER:· That is a most cogent argument in support of my contention, your Honor. 
His HoNoR : You do find that the Directors of a Company pay so much for the capital 

account during the half-year, and the Chairman says that he had tried to carry a reduction of so 
much per cent. in order to put it into stock, because they were making a good dividend, and did not 
like to put so much to capital. . 

MR. MILLER: I am very much obliged to your Honor, because that supports my contention 
at this moment. I said I attach no value to the evidence of these experts as to the universal usage. 
To our knowledge there is no universal usage. 

His HoNoR: Companies will do that, and yet, according to the Statute Law of England, new 
engines should Le charged to capital account. 
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MR. MILLER: And in these colonies we follow the Statute, but we necessarily look to the 

practice of the Directors. 
MR. MILLER (continuing) said this had assisted his contention that the evidence of the 

· experts had practically no value, and they would lrnve to go back, as he said, to the beginning, 
simply and solely to what was within the four corners of th<;l contract. If that were so, the 
learned Judge would direct the Jury as to what their finding would be. He claimed that from 
the Judge, and respectfully asked him to direct them. If he did so the issue would be between the 
parties and the Judge, and not with the Jury at all. There was one ite~ to which he would call 
their particular attention. Concerning the first item-" Erection and fitting-up internally of store 
in Hobart yard, and alteration of original store to form continuation of carpenters' shop,"-he would, 
after the illustrations given about the additions to the house instanced by his learned friend, Dr. 
Madden, leave it to their common sense to arrive at a conclusion as to what it should be charged to. 
But he would ask them if they had ever heard of such nonsensical stuff as it was, to say that if it 
was agreed upon between the parties that the Company should have the right to replace one work 
by another; that did not give them the right to the fixings required if it was necessary that the work 
should be housed and covered over to protect it from the weather. "You shall be allowed an 
engine, but we will not allow you that which is absolutely necessary to fix it in its place and cover 
it." It was like a landlord who, when his tenant's stove smoked, said," I admit that is unwork
able; you shall have another, and I will pay for it." Well, suppose the man purchased another 
stove and had it fixed in its place, and then the landlord turned round and said, "I allow you the 
stove, but not the fixings." Would not this be an insult to the man? 

DR. MADDEN: If that were the case we would not object. · 
MR. MILLER said they did object to it. All the works were proper expenditure for carrying 

on the working of the line, but the Government _said the Company must pay for them. His 
learned friend gave one or two illustrations, one of which was, "Suppose you bought a set of chess
men; the seller might say,' There are the chessmen, you are entitled to them, but not the box; yon 
must pay for that.'" Was it not utter nonsense? They might just as well say the wrapping of a 
parcel should be charged for. This brought him to the conclusion of his address. His learned 
friend had paid £640 into Coui:t for two items, £600 and £40, and he (Mr. Miller) claimed, as a 
matter of law, that_ they were entitled to the interest on this am<;mnt, which had not been paid into 
Court. · 

Dr. MADDEN: But it is paid. . 
_His HoNOR: That would be snapping at a verdict, Mr. Miller, and your position is not 

dignified in adopting such a course. I take it that your position is more dignified than that. 
lVIR. MILLER: I take it at your Honor's suggestion. · · · 
lJR. MADDEN : You might understand that the interest was paid into Court, and you can have 

it as soon you like. . 
MR. MILLE~ said his learned friend had not made this perfectly clear to him. (Continuing) he 

said that there was one item upon which there had not been any exact evidence, and that was 
trustees' remuneration. They contended that 'they had not charged for Directors' expeuses. It 
was admitted that the Company were entitled to the costs of management, and these were 
necessary costs of the management of some portion of the undertaking. A certain fund was 
created, and managed by the Directors, and therefore they were entitled by law to claim 
their remuneration as part of the costs of management. Where there were trustees it was 
management in connection with the working of the line for which the Company were entitled 
to charge. Before he took leave. of the case he desired to say that he did so with the 
most unfaltering confidence that whatever conclusion the Court came to, either from the Judge 
or the Jury, the Company would have no right to say that justice had not been administered 
according· to the best intentions of the tribunal. The Company ·would be bound to acknowledge 
that the fullest justice had been done. It had been shown to them that these poor unfortunate 
creatures at home were not getting one penny interest, and were told that the reason was that there 
had been an illegal withholding of the money by the Tasmanian Government. Their complaint 
was the cry of suffering humanity, and they would not be worthy of their manhood if they did not 
listen to it. Each party looked at the contract through their own light, and these people at home 
felt that they were right, and that they were led to believe that they should receive money that they 
had not received. Considering the suffering and privation-that these people looked upon the Colony 
in an unfavourable light, and regarded a 'l'asmanian jury as one whose verdict would be influenced-

His HoNoR: We have no evidence of this kind before the Court. 
MR.· MILLER: It is merely hypothetical, your Honor. The jury if they had proclivities and 

11.ntipathies must not be governed by them, but take all the leading points of the question into con
sideration, and give their decision in accordance with their own impressions. He felt conscious that 
the result of their deliberations would be consistent with justice, and might lead to the sweeping 
away of all difficulties, and the Government might in the most effective manner purchase the line. 
·whatever the value of the work might be, the Colony received all the advantages from it. The 
Government could put a stop to everything in connection with the line. They could purchase it; 
and more than that, they had this one-sided advantage over the Company: if, by reason of great 
mineral wealth the Company's prospects were to brighten, the Colony could anticipate them and 
say, "This is a great work and a profitable work; these men shall not have it; we are entitled to 
take it at its present value, with all its magnificent possibilities, and we do take it." That result 



115 

might happen at any time, and it would not be in the power of the Company to prevent it. But 
he was sure the Company, whenever such a corisummafion did come, would be only too glad to 
jettison a portion of their rights as they had done before ; they would g·ladly throw overboard a 
portion of their cargo in order that they might get rid of the heartburnings and bitterness now in 
existence. But if _this were not done, the Government could, at least, as IVlr. Speight had suggested 
in the report which bad been referred to, come to some fresh agreement. They might come to 
some equitable arrangement under which the railway might become of immense advantage, to 
Tasmani1,1,, and the Colony would then receive from this national undertaking all those benefits 
accruing from the extension of civilization and progTess, and the growth of commerce which were 
contemplated by the original promoters of the undertaking on the part of the Colony when the 
Commission published their report. 

His HoNO.R : I will sum up to-morrow morning at half-past 10. 
Dn. MADDEN intimated that owing to the payment of £640 into Court, it would be necessary 

to amend the pleas. 
His HoNoR said his idea was that both sides should amend the pleas, and put them straight. 

He was going to refer to the matter in his summing up. He knew that the action taken by the 
Crown was somewhat new to him and new to this Court, and issue might be raised ad infinitum. 
He was very much inclined to think that they raised the question whether their pleas were ne:t 
equivalent to the ancient plea nil debit-he owes nothing. This was one of the prerogatives of the 
Crown; the plea nil debit having been raised and issue joined, covered all possible defences. 

MR. R1TCHIE: Does your Honor think it would raise the question of payment by profits 
under the Disputes Settlement Act ? 

H 1s HoNOR: It would cover the defence of the Statute of Limitations, and dierefore I think 
it would. It certainly is very desirable that the whole thing should be put right. 

The Court then adjourned. · 

TUESDAY, 14TH MAY, 1889. 
The Court sat at 10·30 A.M. . 
His HONOR said :-Gentlemen of the Jury.-The case now comes to you and to myselfin order 

that we may do, our best to arrive at a just decision, and I do not take the case out of the ordinary 
category of cases in this Court in any way. We know but one class of cases in this Court. Two 
persons differ, and they come to us to sett.le their differences. They bring their case to a special 
Jury and a Judge in this.Court, who hear the case and decide, and in that way only we deal with 
this and every other case. This, is a supplication-that being the mode of proceeding against the 
Crown in this Colony. The Tasmanian Main Line Railway Company are the suppliants, an<l Her 
Majesty the Queen, as representing the Colony, is the defendant. The Main Line Railway Company 
has come to the Court and says, by its supplication, that an agreement was entered into between 
the Company and the Colony, and that the Colony has broken the agreement. It has broken 
the agreement by not paying money to the Company which they claim was due to them under. 
that agreement, and the Company seeks redress at our hands for that breach of contract. The 
contract set out that the Colony was to guarantee interest at the rate of five per cent. per annum 
on a sum not exceeding £650,000, to be expended in the construction of the line of Railway. We 
know, and it is admitted, that more than £650,000 was expended in making the Railway, and 
therefore the full amount of guarantee arises, viz., £32,500; therefore we may treat the guarantee 
as a guarantee for the payment" of £32,500 ; and now the Company say you have failed to pay us that 
sum to the extent at least of £14,527. The Colony meets that by saying· that though under the 
ag·reernent the Governor is bound to pay this £32,500 a year, there is a proyision that if the profits 
in any year-first, these profits were to be ascertained quarterly, and then the law was altered-if 
there are profits in any year arising from the working of the Railway, they are to be deducted 
from the interest of £32,500. The Colony say there are profits to a considerable sum which we 
have to obtain under the contract, and we claim our right to obtain them : and whether the Colony 
is right or wrong is the issue that comes before you. That will depend upon the construction of the 
contract, as it relates to some eight or nine items, so small is the issue really reduced to. Then, the 
Colony says that in arriving at the amount of profits, you, the Company, are bound to give us accounts 
of the sum total of your receipts, and the sum total of your expenditure, and the difference between 
those amounts will make up the profits. Those accounts hav;e been rendered, and the Colony says our 
case is this,-that you have included in those accounts items which are not properly included in your 
exp~nditure. The issue is now narrowed down to the question as to whether those items have been 
reasonably incurred for railway expenditure-whether they have been included in violation of the terms 
of the contract, or in accordance with the terms and provisions of the contract. The items admitted are 
collected on the back of the document put in. I thrnk you have this paper, and before I adflress 
you on the construction of the document, or on the facts, I should like to see that you have 
before you the correct -figures. ',v e get at them most easily by the particulars which were handed 
to me. There is at th,e end of the paper a summary, and it is that summary I should like you, or 
at least your Foreman, to have a copy of. 

MR. WALCH said they had the document, but not precisely what they wanted. 
MR. MILLER handed copies of the printed document to the Jury. 
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H1s HoNOR : That is the summary-you have it now before you. ln the expenditure for the 
year 1883 the first item is the alteration of the store at Hobart. As to that first item-the alteration 
of the store at Hobart-a sum of £40 has been paid off for old fittings. The second item-building 
the covering and chimney stack, &c., £721 l 3s. 5d.-that stands. The additions to the Hobart 
Station-the item for putting up the porch-that is to stand. O'Brien's Bridge Station, £139 9s. 8d., 
has been paid. The item gatekeepers' lodges, £736 14s. 11 d.; has been reduced by £600 paid into 
Court. These are the reductions of the claims for 1883. For 1884 the additions to the Jericho 
siding have been absolutely paid ; the other. two items stand. Then, subsequently, there is an amount 
paid for remuneration of trustees in 1883-£472 10s. Then the stoppages on the fo11r quarterly 
accounts, £100,-that is struck out, as it bas been absolutely paid, The amount claimed is, 
therefore, now reduced by £40, £139 9s. 8d., £600, £50 4s. 5d., and £100; making 
£929 l4i. Id. reductions. This sum of £929 ]4s. Id. taken off the £14,027 Ls. 6d. claimed 
leaves a balance of £13,697 7s. 5d. The account does not show the interest; but it is not affected 
by that ; those are the figure!, and they ask an ad_dition to that for interest on the amount. I do 
not know if it has been calculated, but they ask it at the rate of 5 per cent. ,ve have no evidence 
before us of any interest, but the claim is 5 per cent., and the jury are at liberty to give that as 
damages; the jury are entitled to give as damages interest from the time the amounts ought to have 
been paid to the date of the action. 

MR. MILLER : I understood the interest was added to the amounts paid into Court; the 
amount of that, Your Honor, ought to have-

His HoNOR : I do not want it on the amount paid into Court, because I have taken out these 
items. It may be a question for the jury, but there is no evidence of the amount of interest 
daimed. I want what is due on the balance 

MR. MILLER: £218 19s. 5d. is the amount of interest paid in. 
His HoNoR: That is precisely what we don't want. We want the interest on the other 

amounts-the interest on what has not been paid in. · 
Ma. RITCHIE: The plaintiffs claim interest from the date the amounts were due to the date of 

the action. 
MR. MILLER: It will be easily calculated. 
His HoNoR: Yes, but we have no evidence as to what the interest is. The amount due on 

the expenditure for the year 1883 would be due early in 1884, and the amounts for 1884 early in 
1885. The amount of the interest will not be a very serious calculation to make. 'fhere are, 
then, five items in dispute in the course of 1883, and three items in 1884 : eight items only 
in dispute. The question is as to whether those items can be allowed to affect the question of 
profit as between the Main Line Railway Compan·y and the Colony? The profit 1 take 
to be· the revenue of the railway after deducting the cost of maintenance and working. 
'This we get from the accounts of the Company. 'l'he last Act is tlrn newest revelation on the 
interpretation of the contract, although it uses different expressions in different places. This Act 
passed in l 882 says :-" In the accounts of the Company to be_ rendered pursuant. to the said 
Contract, the revenue and expenditure for and in respect of the maintenance and working of the 
said Railway shall be adjusted on the principle of yearly balances." Before, they used to make 
quarterly balances. 'l'his was altered, and this is the alteration made by the Legislature. They 
were entitled to take the expenditure necessary for the working and maintenance of the Railway; 
that is, the accounts to be rendered are to show the revenue of the line and the expenditure on 
-account of the working and maintenance of the railway. The real question is, what do these words 
maintenance and working include ? The Act goes on· to t-ay :-"_If such yearly balance shows a 
profit upon the working of the said railway for such year, snch profit shall be deducted from the 
guaranteed interest as provided by the Contract." In this case the Act drops the word "main
tenance," and uses the word "working." As a matter of English the word would include main
tenance, for you cannot work a railway without maintaining it, although you can maintain a line 
of railway without working it. Well, what is included i11 the working of a line of' railway? The 
first thing is the maintP.nance of the permanent way. If you are to work a railway you must 
maintain the permanent way, and you must maintain your engines. I am of opinion, as a matter 
of English, that the term working includes maintenance : the greater includes the less. You 
cannot· work a rail way if you do not maintain it ; and you cannot work engines if you do not 
maintain those engines. That is the meaning of the. word "working" under the Act. ,vhere 
there is a contract-and of course you have each a copy of' it, and you will see in what way 
the words affect my mind-it is my duty to construe it and to take the responsibility. I say 
what my opinion is, and I give my reasons for it, and having· stated my opinions I leave it for 
counsel at the bar to object and set rue right if I am wrong. This contract sets out by providing for 
the construction, working·, and maintenance of the main line: construction is completed, and what we 
have now to deal with is the maintenance and working. The question that first strikes one is this
does not that mean all that is necessary for carrying on the railway? 'l'here is no mention what
ever of anything else; the agreement is silent beyond that. There is no provision between the parties 
for any other items than maintenance and working·; if there was we should expect to find them 
here. To those who prepared this contract, without attributing to them any deep insight or power 
of looking into the future, it would be perfectly manifest that as time went on there must be an 
increase of rolling stock, and an increase of stations for the ar.cornmodation of the passenger and 
.goods traffic, unless the Colony was to stand where it was and to make no progress, or that the 
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railway was to continue running with the same capital and stock with which it started at the first. 
I suppose in every country increase of traffic is looked for, in fact it is shown that as a rule a railway 
draws traffic to itself; therefore in the progress of years, any reasonable man must take it that there 
must be an increasing traffic that would necessarily require extra rolling stock and extra station and 
passenger accommodation. · So, except as to what is included in maintenance and working, the 
contract is absolutely silent as to the necessities that must arise, and that in the near future. If 
there was necessity to specially mention these things, it would be a very imperfect contract if it did 
not do so. It is the contention of the Crown that no provision whatever of this kind is made in the 
contract. In ordinary railway working agreements provision is expressly made for such expenditure 
as that which is in dispute. I give you a case-the Seven Oaks, Maidstone, and Tunbridge Railway 
Company i,. London, Chatham, and Dover Railway Company, (vol. xi., Law Reports, Chancery 
Division, p. 630.) The provisions of the Act under which the Company was formd provide 
that-" If. and whenever the development of the traffic upon the Maidstone line shall be 
such as to require any extension or enlargement of the station, or other necessary accommodation 
thereon, the Dover Company will execute such works as, failing agreement between them and the 
company as to the nature and extent thereof, may be determined by arbitration in manner herein
after provided; and they shall be entitled to deduct from the gross earnings of the line, and as part 
of the a(ltual cost of working, a sum equal to £5 per cent. per annum on the capital expended by 
them for such purposes."· That is apparently one of the ordinary provisions in making working 
contracts, providing how whatever is necessary beyond maintenance will have to be made. As 
this contract is obviously silent as to any such express provision as this, it is to be taken as 
subject to the provisions we find in it, and not otherwise. If the Crown's contention prevailed it 
would come to this, that the Company, in order to gain £32,500 a year, would have to maintain 
and work the line "so as to afford all sufficient station accommodation and due facilities for 
the passenger and goods traffic over every portion of the line." They would have to do 
all that before they got the guaranteed interest. Did it mean that for the whole period of 
the guarantee they were to continue to work the line so as to afford all sufficient station ac
commodation and due facilities for traffic, or did it mean simply that they were to maintain it as 
it was? It.is my opinion that they had to work the line, and if traffic increased they would have to 
provide extra carriages and rolling stock, and if they were bound to do that, then we come back to 
the question, at whose expense is it to be? Take it to be at the expense of the Company, in what 
position are they? They receive £32,500 interest on the £650,000 capital expended, but as 
passenger traffic increases they will have to find new capital to provide new rolling stock and station 
accommodation, and to afford due · facilities for the inci;eased traffic, and all that would tend to 
increase the profits. The learned counsel said the Government and the Company divided the profits. 
I am clearly at issue with him there; they do nothing of the sort. On the contrary, the Government 
would put the whole of the profits into their own pockets, and the Company would not get sixpence. 
That is the contract, because until the happy day arrives when the profits exceed the interest on 
£650,000, until that sum is made, there can be no profits divided. Every farthing goes to reduce the 
£32,500-every farthing goes until that £32,500 is covered by the profits; so that if the line does make 
profit, and new capital has to be put in for extra rolling stock and accommodation to meet increasing 
traffic and profits arise, the Company would not get a sixpence interest on that capital. They would 
not get any return whatever until the railway was making £32,500 a year beyond the working 
expenses, because every sixpence that is made up to that goes to reduce the guarantee. That appears 
on the face of the Contract. In section 8 it is said-" The Governor shall be bound to pay to the 
Company in Hobart Town quarterly (it is half-yearly now) such amount of money as will with the 
profit (ifany) of the preceding quarter make up theinterest at the rate of five per cent. per annum 
on £650,000 "-that is, £32,500 a year. I do not know if that is clear to yon, but it is beyond 
question that it is so in the construction of the Contract. That if it was their duty to spend, say 
£100,000, from time to time for fresh rolling stock and extra accommodation, they would spend all 
this, they would not only be out of their capital and all interest on it, but in addition to 
that all benefits and profits would go the Colony until the railway made more ·than £32,500. 
The whole of the profits would go to reduce the guaranteed interest till they were large enough to 
cover the £32,500. After that had been paid and that happy position arrived at, then the profits 
would be divisible between the Company and the Government. That is what I now tell the jury. 
After the railway makes over £32,500, you then divide; the first one per cent. goes to the Company 
and after that the profits. are divided between the Crown and the Company. That is what it 
would be as I see it, and I only point out the position. Look at the position in which the Company 
would stand if they had to do this. The question is, were the parties contracting with any such 
intention either on one side or the other? The Government say we have a right to get this 
money. I have looked over the contract to see the effect of the different constructions of the. 
language. Is it capable of more than one meaning, or of an extended meaning? If one 
interpretation gives us that which is reasonable, and another that which is unreasonable, 
the rule is to give the more reasonable interpretation. Then it has been strongly argued, 
look at the consequences to the Colony if such a construction is put upon it! That all these works 
were being constructed out of monies which should go in reduction of fhe interest; and further, that 
if the Colony afterwards purchased the line, they would be purchasing .l,ack works made with their 
own money. As far as I see, the Colony is not bound to purchase without it pleases. It can at once_ 
purchase and put a stop to all these expenditures it it thinks proper. It has· the right to 
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purchase. It may be that the parties may not agree to terms, but there is the machinery appointed, 
·and it may give twelve months' notice and take the line, and so stop all the expenditure complained 
of. It can also not take the line. The lines in England are g·enerally managed by companies. 
They are not bound to take it, and, further, at the end of the_ thirty years they may put up an 
entirely new line for themselves. It was pointed out by the learned counsel that this company might 
go in for an extraordinary equipment, with splendid stations and other works, all built out of the 
profits of the line--,-that is not so. They can only put up what is reasonable and necessary for the 
existing traffic, and they can only obtain sufficient carriages and stock for the accommodation of the 
existing traffic. It was said they might put up large stations in view of future traffic, or accnmulate 
a large amount of rolling stock. They cannot do this: all they can do is to reasonably supply the 
_exigencies of the present traffic. What would be reasonable and necessary would be a question for 
'a jury in that case. If it was for one moment shown that anything extravagant was purchased to 
enhance the future value of the· railway-that they were trying to build up gorgeous palaces as 
stations, or obtaining grand rolling stocl,{.-a jury would know_ how to act in a moment, and would .. 
allow no such dealing, but would stop such expenditure instantly. I am happy to say that in this 
case there is no suggestion of anything of the sort, as far as I can see. I asked witnesses what was 
the natural life of an engine, and how long it might reasonably be kept in active service. The 
replies were that the average life of an engine was ten years, after which time their utility rapidly 
ceased. Carriages and waggons remain good from eighteen to twenty years, the best of them ; 
so really they would be swallowed up, so that money spent upon them now will not be for the future, 
but what has taken place are improvements which will be swallowed up, and they will die a natural 
death before the _end of' the thirty years. The Company are bound to provide for station accommoda
tion and all due facilities for traffic. They are bound to do it, and, therefore, they must incur those 
expenses which one would think were r_easonably incurred for the near future. On the other hand, 
the Government is not bound to purchase the railway, though it might purchase it if it deemed fit; 
and there can be no suggestion that the Company have put by money in it for the future. 
It would be a very hard case indeed to say to the Company, "you shall provide all this, and yon 
shall not get your guarantee unless it is provided;" and yet the Colony gets the. benefit of the 
expenditure. , Again, suppose they have from time to time t9 provide money to carry out this 
contract, say £100,000, the contract contains a provision that" 'fhe true meaning and intention of 
this agreement is that the Company may at all times get 5 per cent. per annum on money expended 
by them." Would they get their 5 per cent. if they had, in order to get it, to expend another 
£100,000. That, gentleman, is certainly an argument that has with me some weight. "What I 
have to do is to get at the most reasonable view of the agreement, and I say that these matters, and 
looking at the financial arrangements, assis't one in arriving at the most reasonable construction to 
put upon this ~greement. '!'hat being so, is there any portion of this agreement that can be fairly 
construed so as to provide the means for these improvements necessary upon the increase of traffic? 
Now, gentlemen, there is one section (6) in the contract that may do so. In calculating 
profits the reductions to be made are for maintenance and working. I am quite prepared to say 
maintenance and working generally, as a rule, include works of renewal, maintenance, and working 
expenses. In regard to the meaning of these words maintenance and working, I have before me 
the opinion of a very eminent man, a very high authority, that of Sir George Jessel; and I will 
read that opinion in his own language. In the case of the Seven Oaks Railway v. the Dover 
Railway, L.R., eh. div., vol. xi., the defendants claimed the right to carry out certain works 
which, they contended, were maintenance, seeing the period of construction was ended. The works 
in question were the replacement of some stone steps at a railway station. There were some larger 
steps to be put down instead of smaller. Sir George Jessel said:-" It is very difficult to define what 
works of maintenance are. It is a very large term, and useful or reasonable ameliorations are not 
excluded by it. For instance, if a company had power to maintain the banks of a river which were 
faced in a particular way, could it be supposed that they were restricted under the words of' main
tenance to keeping up the banks in precisely the same way when the mode which might have been 
very good when the banks were originally formed had been very much improved on by the subse
quent advance of' science. So where a railway company have to maintain a railway, I should not at 
all doubt that in maintaining it they might use any reasonable improvement. If, for instance, the 
railway wem originally fenced with wooden palings, and it were sought when they were decayed to 
replace them by an iron fence, I should say that was fully within their power. If the railway 
originally was made in a deep cutting, and it was thought desirable to face the cutting with brick to 
make it more secure, I should say that was fair maintenance. And if a 1:ailway station was found 
inconvenient, and it was desirable when it required repairs to alter the arrangement of the rooms or 
to alter the access or form of access, and so to ameliorate it at the same time that it was put 
in repair, I should say all that was within the powers of maintenance given by the Legislature; 

. that is, you may maintain by keeping in the same state, and improving the state, always 
bearing in mind· that it must be a maintenance as distinguished from alteration of purpose. I 
have no doubt, therefore, that this work is authorised by the power to maintain." Well, 
gentlemen, there you see that what he really says is, that in maintenance you must not have 
alteration of purpose or design, but you may improve, and in a subsequent part of the case he says:,;_ 
"He prefers steel rails to iron rails. Whenever the iron rails are worn out he directs them to be 
relaid with steel. As I said before, that is maintenance with an improvement." The Government 
say, "Yes; we have acted up to that; we have already allowed all works of maintenance." 
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That, gentlemen, is the definition of maintenance, and woul<l include certain improvements, and 
if the case stood there that would• be my guide; but it goes on to say, in the same clause of 
the contract, not only to "maintain and work the said line of railway in an ,efficient manner;" 
but adds, "so_ as to . afford all sufficient station accommodation, and due facilities for the pas
senger and goods traffic of every portion of the line." If they have to improve the static,~ 
are they not bound to <lo so, to enlarge it if not big enough? If their goods store were too 
small, and they had to increase that, would not that be a fair charge to "sufficient station accom
modation?" Could they get their ,£32,500 without? What are the words? They are "to main
tain and work the said line of railway, so as to 'afford.'" What in that contract comes within the 
meaning of work in that "afford?" "All sufficient station accommodation, and due facilities for 
passenger and goods traffic." Are these things not includetl in maintenance and working by the 
parties themselves in the language they have used? I am inclined to think so: if not, there is a. 
hiatus in the agree.ment. I think this is the best construction that can be put upon the agreement. 
If I do that, instead of a hiatus· in the agreement it becomes a perfect one, because there i_s an 
express provision for doing all that is necessary to be done to enable the Company to secure this 
guarantee. If this is not so, then there is a hiatus-there is no provision mad~ in the contract that 
unless this or that is done the £32,500 · cannot be earned. The question is, what do the words 
maintain and work mean? If they stood alone I should say that they meant re1iewals, repairs, 
and alterations, with improvements if necessary, but when it g·oes on to say "so as lo afford 
sufficient accommodation and facilities for traffic," do not the parties enlarge the meaning of the 
words ?-that is, to mean to continue during the whole time to afford all due facilities throughout 
every portion of the line. Whether that was or was not the intention of the parties, the language used 
seems to me to bear that meaning-. If I am right (but I confess it is not always easy to come to 
.a decision on such a point) then this is the construction I put upon it, and it appears to, be the most 
reasonable. That is the construction I put upon it; and I shall tell you that maintaining and working 
do not embrace simply making, repairs, and renewals, but they embrace. whatever is necessary-'-
reasonably necessary-to afford station accommodation and facilities for passenger and goods traffic in 
every portion of the line. I do not go into the expert evidence, as it appears to me to be wholly 
inapplicable to the issue. In that way the issue comes down to a very small one indeed. It is 
admitted without dispute that all these works have been necessitated by the increased traffic-that 
they were rendered necessary ; and it is not disputed that they are reasonable works for the purposes 
for which they were designed. Of course the other side made another contention and another con
struC'tion of the contract, and I think I might fairly ask you presently to find if their construction 
should be the right one, what would be the amount due, but there is one question before I come to that. 
What I have said will apply to the items store in Hobart yard, gatekeepers' lodges, and the rolling 
stock. The question for you is, "Do you think that, in accordance with the true construction of the 
contract as I have given it to you, these works were reasonably necessary in order to afford all suffi
cient station accommodation and due facilities for the passenger and goods traffic in every portion of 
the line?" If the rolling stock were out of order the Company were bound to repair the whole, to 
provide whatever might be necessary to afford due facilities for maintaining the passeng·er and goods 
traffic. The question is, were these increased rolling stock, increased works, and increased storage 
necessary as a consequence of increased traffic? Do yon think that they were reasonable works, and 
reasonably necessary? If so, it would be open to question whether they would not come under 
even the Crown's restricted interpretation of maintenance. There is one other item, and that is 
the amount for remuneration of trustees. Well, if under the Act, which enabled the Colony to 
contract with a company or an individual-I shall take the individual first-say, in order to raise 
more money to carry out his contract, he goes and mortgages his house. I say the cost of that 
mortgage would not be a fair charge to the Colony, who say, ifin consequence ofimpecuniosity he 
take this mode of raising money when he was in a difficulty, the Colony should not be asked to pay 
for it. And, if in any impecunious company the shareholders should cho9se to go and borrow, the 
Colony is not to pay for that ; but if it is the natural consequence of the contract itsel~ that they 
have to go and borrow, then the Colony is bound to pay for the expenses reasonably rncurred for 
this purpose. This is a matter for yon to deal with. If they have satisfied you that this was a 
reasonable expense arising from carrying out this contract in ·a reasonable way, then they would be 
entitled to it. If so, give it to them. But if it is on_e arising from the impecuniosity of the 
Company, and the extraordinary method of raising the money, then they are not entitled to this 
amount of £472 10s. for remuneration of trustees. 

But, if I am wrong in the construction I put on this contract, in order that the expense of 
these proceedings should not be lost, I will also ask you to find the amount that would be due to 
the Colony upon its construction of the coi1tract. I will ask you, first of all, to decide on my view 
of the construction, and next to find on their view, and either side will then be able to move that 
the verdict be set aside and a verdict entered on the alternative view of the contract. The Govern
ment say maintenance and working are not expanded beyond their ordinary meaning. Their 
ordinary meaning includes repairs, renewals, with ordinary improvements in the course of altera
tions. The Government say we have allowed all that-we have allowed renewals of line, renewals of 
carriages, and renewals of engines-but the items objected to are new works, and we claim that 
they are works of construction, and have no right to be deducted from the receipts; and, gentlemen, 
this is borne out, so far as the ·evidence of the railway officials, Messrs. Cundy and Ellis, is concerned. 
:Mr. Ellis said he had examined the receipts and expenditure. In cross-examination on this subject he 
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says all these objectionable items were new and did not exist in 1882 ; the rolling stock did not exist 
in 1882; the first four items did not exist in 1882, and the TOlling items the same. There were 
amounts for repairs, and these the Government allowed. A new engine to replace a worn out one 
had been allowed, and rails both of a weightier and better class had also been allowed. Mr. Cundy 
deals with the old store, but this is taken out of consideration. In cross-examination he says "the 
rolling stock now claimed for is new stock. We had in 1883-4 eleven engines, we have also an 
additional engine, making twelve, and one additional engine is allowed in substitution for an old one." 
With this exception, the word substitution is not heard of. Mr. Grant in his evidence took the 
Crown by surprise. There are the letters showing the items as "new expenditure during year 
1883 (not being renewals) on works that did not exist in I 882." The Crown contends these are 
works outside repairs, renewals, or alterations, that they are new works, and have no right to be 
charged to maintenance-to what is called maintenance and working. I have read to you 
the definition of maintenance-you must keep the line up as it was with a somewhat 
similar rolling stock, but you may· improve whilst maintaining, but anything beyond that, the 
Colony 8ays, must come out of the pockets of the Company: and the question, gentlemen, here is 
(you have got these items before you) to what, in your opinion, should these items be charged, and 
to what amount? Under the contract the Company are bound to repair not only the existing stock, 
but also apparently the whole of the new stock. If they are bound to do that they are bound to 
go beyond the ordinary meaning of m,aintenance, and working a thing existing at the date of 
the contract. If they are bound to increase the new stock, and it appears to me that they 
must increase it in some way, and if they are bound to repair the stock, they must enlarge their 
workshops. They say we had an engine, an old portable engine. Instead of keeping this old 
portable engine and machinery to do the work, they say "it is too frail," eo they purchase a new 
one, which saves both fuel and wages, and the Colony sanctions this expenditure. The question is, 
whether the appurtenances should be allowed with the new engine. You allow a man a very good 
engine, and there is your boiler, but we cannot give you a chimney-stack nor a foundation or place 
in which to keep it. I must say there is an inconsistency about this, that you are granting him 
as a necessary expenditure that which is of no use whatever unless a large sum is afterwards 
expended on it. The engine is covered by a shed, and the question whether this would not go as 
an alteration with improvement. If you think it goes beyond that, it is construction ; if you think 
it is an alteration with improvement, deal with it accordingly. I think that on this issue, again, the 
evidence of the experts has no particular meaning and no particular effect. I have told you what 
maintaining is and how I have based- my opinion on the case cited. The. question is whether the 
items which the Government claim to be struck out come within the definition of maintenance, or if 
any of them come within the definition of maintenance that I have given now-that is, whether 
they are renewals and repairs, or have they been improvements in the course of alterations? 
If they come within the definition, the Crown would be liable; but if they do not come within the 
definition, then the Crown would not be liable for them. I am not going to enlarge upon this point, 
whether this or that is a mere addition or improvement of existing things; I ,vill leave you to use your 
own common sense as to that. There are many little things a railway requires in the way of providing 
accommodation, such, for instance, as the third item on the list-putting up porch in front of station, 
£91-wbich you could hardly call construction. Traffic bad increased, people were put to incon
venience, and there was certainly danger to pas:.engers there. This is _one of the small matters 
in regard to maintenance to which it is necessary to draw your attention. 'l'he Crown says it is not 
maintenance, but that it should come under construction, but that is for you to decide. 'l'here was 
certainly a new verandah placed in front of the station, but the question is whether it is a new 
structure, or can be brought within the definition of Sir George F. Jessel-maintaining the old 
thing with improvement. With regard to the gatekeepers' lodges, the Government say there were 
so many new ones, and these are not a question of maintenance, but one clearly of construction; 
this is reduced to £136-:-a very small matter. The most important matter is the rolling stock, and 
what the Crown says is, "we are ready to allow you for the renewal of the old engine and old 
carriages, but for every new engine purchased on account of the increasing traffic, and for every 
·new carriage, you must pay and provide capital for it." The Government said that maintenance is 
strictly limited to maintaining things existing, and not to provide new things. My own opinion 
is, as I stated on the first question put to you, that it embraces whatever is necessary to maintain 
the line in an efficient manner, so as to afford all sufficient station accommodation and due facilities 
for passenger and g·oods traffic throughout every portion of the line. I do not think that there has 
been any evidence as to there having been excessive expenditure. 

MR. MILLER : I would ask Your Honor was it not expressly conceded as a matter of fact? 
His HONOR: I have put it that there is no evidence as to that. The aecond question, 

gentlemen, is, whether the items come within the definition of maintenance and working, which is 
contended for by the Crown ? Whichever contention is right our work will not be futile, and I am 
sure that you will be glad to find a verdict that will save another body of seven men from enduring 
what you have endured. I refrain from commenting upon a great deal that has been said in this 
case, because I want to keep to the issue and not take up your time, which is of value to you. I 
have endeavoured to give my reasons for arriving at the view I take of the contract, but I am not 
infallible, and as I may be wrong and the other construction right, I ask you to find what would be 
due in that aspect of the case in order that the case may finally be closed. I will not detain you 
any longer, gentlemen. · 
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The Foreman of the ~.ury, Mr. C. E. Walch, read the following questions, and asked His 
Honor if they were what the jury had to decide :-

(1.) Are the works reasonable and proper·expenditure to afford all sufficient statiDn accommoda
tion and due facilities for the passenger and goods traffic .on every portion ·of the line? 

(2.) Do the items objected to come within the meaning of maintenance and working, according 
to the construction contended for by the Crown? · . 

His HoNoR : Yes, that is right.· 
The Jury then retired to cousider their verdict. 
After the Jury had retired, Da. MADDEN called His Honor"s attention to the fact that his 

reasoning by which he arrived at the interpretation of the contract was that the contract itself was 
not very clear as to the matter involved in the present contention. He therefore had to look at it 
in such a way as to give it a reasonable meaning, and that in so reasoning he told the jury that the effect 
of the present contention for the defendant would be that the Company mig·ht have to expend 
£100,000 in addition to the original cost before they could get the £32,500 guaranteed by 
the Government; and h

0

e said to the jury, could it be said they received the £32,500 under 
these circumstances? He, Dr. Madden, argued that that was a fallacious view, because thB 
contract impvsed on the Company an express obligation to construct, maintain, and work 
the railway without in any way usin'g any special language to relieve them from that 
responsibility or obligation, and therefore they were bound to . carry it out in the full, and to find 
the means of carrying it out. The Government promised them, not that they would find 
.£32,500 for a dividend, but that they would receive £32,500 in aid of profits for a subsidy. A~d 
therefore, although they might have to expend in discharge of their obligation under the contr.act. 
considerabl'3 .:'.mounts, still they got the £32,500 within the terms of the contract. 

His Ho NOR asked, as to the oth~r point, how did Dr. Madden answer that? There might be a 
very long period during which the Company would have to.go on spending considerable sums to 
attract traffic and to promote traffic, and during that time, while ·they were spending large sums, 
they would not be receiving anything by way of interest in like proportion; and he asked was it 
likely that both parties did not contemplate that might possibly be, and omit to expressly refer to it 
in the contract? 

DR.' MADDEN said very likely both parties were quite aware of that; but every Railway 
Company, and everybody embarking in an enterprise, recognised the fact that it niust walk before it 
ran, and there must be, in the earlier part of its existencP., practically a time of dulness; but the 
Company chose to take that risk as a speculation, in view of future considerable profits. In 
this case no doubt both parties looked to that; and it was for that reason the· Government said we 
will aid you while you are speculating on this enterprise, which involves advantage to us by the 
sum of £32,500 per annum, not io provide dividends for you, but to keep you from starving. 

MR. MILLER said Dr. Madden had no right to reply to His Honor the Judge. 
DR. MADDEN said he was not, but that he had a right, if he thought fit, to except to His 

Honor's charge after the Jury had retired. 
After an absence of an hour and a half, the Jury returned into Court. 
The J uDGEs' AssocrATE: Gentlemen of the Jury, have you all agreed on your verdict? 
The FonEMAN : We have. 
The JuDGEs' AssocIATE: What is your finding? 
The FoREMAN : We find that all the works and rolling stock objected to by the Crown during· 

the years 1883 and 1884, with the exception of the item for remuneration to trustees, are reasonable 
expenditure so as to afford all sufficient station accommodation and due facilities for the prope1· 
conduct of the passenger and goods traffic of every portion of the line. On the second issue, whether 
all or any of the items charged in the account come within the definition maintenance and working, 
we find as follows :-Erection of store in Hobart yard, No ; building the covering to engine and 
chimney stack, Yes ; putting up porch, No ; gatekeepers' lodges, No ; carriages, waggons, engines, 
and trucks, Yes; remuneration to trustees, No. 

· His HoNOR: It appears from the figures that the total amount of the claim would be 
£13,697 7s. '5d.; the trustees' remuneration would be £472 10s. ; deduct the one from the other 
and the balancP. is £13,224 17s. 5d. That appears to be the amount. 

The FoREMAN: Then the question of interest-we give that at 5 pe,r cent. 
His HoNOR: That will be calculated, I suppose. Ifmy figures are right, £13,224 17s. 5d. 

will be the amount of your verdict, with interest to be calculated upon that, at the rate of 5 per 
cent., from the time the several amounts became due up to the commencement of the suit. 

The FonEMAN assented. 
Hrn HoNOR : Then 1 may discharge the Jury .. Both ~ides have leave to amend the plea.clings 

in any way necessary to support the verdict. 
The FonEMAN had been requested by the Jury to call the attention of His Honor to the direct 

pecuniary loss and great inconvenience to which they had been put in attending the sitting of this 
Court. He did not care for himself, but·his fellow jurymen wished him to say that they had been 
put to great inconvenience and direct pecuniary loss. · · 
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Hrs Ho Non agreed with the· statement; but, .as the Jury were aware, he had no control over the 
public funds or finances, and could do no more than allow them the amount which the law permitted. 
It was not in his power to.make-them any recompense: The point they rai~ed sug-gested that those 
who condur.ted such cases should ha,;,e respect to the time they l,cept _a.Jury _in the box. He had no 
power to go further. · 

Mn. MrLLER suggested that His Honor 1night have. no. objeption to forward any special 
recommendation that might be suggested to the Government in a ~ase of this kind. 

Hrs HoNOR would be quite willing to do anything he c<;rnk! sl~6uld the Jury desire it. It had 
been a very protracted hearing which bad taken place. · · '· '· ·. · · · . 

The Court then. adjourned. 

CORRIGENDA. 

Page 17, 21 lines from bottom, for "He would npt call this reputation, but in one sense it was 1·cputntion, &c.," read 
" repudiation " in both instances. , 

Page 54, Mr. Grant's evidence, question 4, for "ronsulting engineer," 'read "assisting or consulting engineer." In 
question 8, for "lhe sum of £100,000," read "a further sum of £100,000." 

Page 57, in Inst line but one of Mr. Grant's lettei·, fo1· "available rolling stock," read" available funds." 

Page 59, question 8G, fo1· "draw out a capital account," read "ori~nate some form of capital account." Question 87, 
for "general account," read " special account.'' . 

Pago 86, Mr. Back's evidence, question 46, for "permanent way," read "rolling atock." 

WIJ.LIAM THO~IAS STRUTT, 
GOVERNMENT PRINTER, TASMANIA°. 



/ 

123 

IN THE SUPREME COURT~ 
OF TASMANIA. S 

S E C O N D TE R M-S ITT I N G S I N B AN C 0. 

TUESDAY, 2ND JULY, 1889. 

{ Eefore their Honors Srn LAMBERT DonsoN, Kniglit, Chief Justice, MR. JUSTICE Donns,,, 
tfld MR. JUSTICE ADAMS. 

THE QUEEN 

against 

THE TASMANIAN 'MAIN LINE RAILWAY COMPANY. 

THE ATTORNEY-GENERAL (Hon. A. Inglis Clark) appeared, with MR. JOHN M'INTYRE 
(instructed by the Crown Solicitor), on benalf of the Crown. 

Tm,J ATTORNEY-GENERAL, in making his motion, said: May it please your Honors. In the 
case of the Tasmanian Main Line Railway Company against the Queen, which was tried last month,. 
and resulted in a verdict for the suppliants, I appear now, with my friend Mr. M'lntyre, to apply 
for a new trial-that is for a rule nisi, calling upon the suppliants to show cause why a new tria1 
should not be granted-and I do so on three several grounds. 

Mn. JusTICE Donns: Mr. Attorney, before you argue this motion I wish to say· that the 
supplication was filed at a time when I was a member of the Administration, and my name as 
Attorney-General appears on the record as pleading on behalf of Her Majesty. Now, the practice 
of the English Courts is that a Judge who has been at any time counsel in a case, if possible abstains 
from taking part in any judgment upon it ; and this practice has been invariably followed in the 
Australian Courts. It is'clear, therefore, I think, that I am bound to be guided by the universal 
practice of the Supreme Courts of England and the Colonies as to the part I take in this case, and 
it appears to me that I should abstain from taking any part in the judgment which is now about to 
be pronounced upon it. 

Mn. ,TusTICE AnAMS: I desire to say that the rule just la.id down by my learned colleague~ 
Mr. Justice Dodds, applies to me equally, inasmuch as some time ago, when the supplication was 
first filed and the pleadings first put in, I was one of the counsel for the Crown at that particular 
time, and so the rule applies to me as well as to the learned Judge who has just spoken. · 

THE CHIEF JusTICE: I can only say that in a case of so much importance and responsibility I 
regret that I shall not have the valuable services of my two colleagues; but, under the circum
stances, I shall have to do my best single-handed. 

THE ATTORNEY-GENERAL, continuing his address, said: Your Honors, the grounds upon 
which we make our application are the following :-First: Misdirection of the jury by the presiding 
J" udge on the interpretation of the contract on which the action was founded, and particularly of the 
words " maintain and work" as contained therein. Second : That the verdict is against the weight 
of evidence. Third: That the verdict consisted of inconsistent findings. The first ground upon 
which this application is based is one which has been very seldom raised and relied upon to support 
a similar application in this Court. I therefore feel myself in a very unusual and somewhat 
embarrassing· position, and I therefore desire at the outset to bespeak the forbearance of the Court to 
the arguments 1 shall have to offer. · 

THE CHIEF J usTICE: There is nothing uncommon in the course. I have myself moved 
similar motions on similar grounds as counsel in this Court-and often successfully. 

THE ATTORNEY-GENERAL: I said seldom, your Honor. I am prompted to,make this special 
appeal for forbearance because a large part of what I shall feel it my duty to say to the Court will 
consist of a statement of, and an attempt to apply to this case, fundamental maxims with which the 
Court is quite as familiar as I am, and which the Court has far more frequently been called upon to 

-apply to concrete cases than I have. But I think I may venture to make the preliminary state-
ment that all errors in reasoning, and all the erroneous deductions of mankind in general, arise from 
a failure to apply fundamental principles as rigorously and consistently as the attainment of correct 
conclusions require, and that whenever a Judge misdirects a jury upon the question of the true 
meaning of a written contract, it is because he overlooks, or unconsciously departs from, one or 
more of the fundamental rules that should guide him in the construction of that document; and so 
we cannot escape from the position that if, in this case, the learned Judge had misdirected the jury, 
it is because he has failed to apply or departed from certain fundamental maxim!;, of interpretation 
when directing the jury in regard to this contract. The canons of interpretation recog·nised by the 
English Courts are somewhat numerous anrl varied; but they are all ~ognate and inter-independent, and 
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ruany of them are only subsidiary branches of more comprehensive rules. I shall have to refer in 
,course of my argument to some of these subsidiary rules, and the first fundamental maxim upon 
which I shall base my argument is that the intention of the parties must be concluded from the 
-whole contract. The language used by Baron Parke in stating this maxim in the case Ford v. 
Beech (11 Q.B1, ~66), is as follows·:--;::- , . , . 

"In adjudicating upon the construction and effect in law of this agreement, the common and universal 
principle ought tci be applied, namely, ,.that it ought to receiye that construction which frs language will 
·admit, and which will best effectuate the intention of· the parties, to be collected from the whole of tl1e 
,agreement." 
- Tii'E CifiEF .JUSTICE: Th~t i~ a fundamental principle which hardly ~equires repeating, and I 

think I am justified in saying that, so far-from departing from it, I included in my summing up 
that the jury were to consider what the intention of the parties must have been, and what. could be 
.reasonably constructed from the whole agreeu:ient. 

THE ATTORNEY-GENERAL: I am doing my part to the best of my ability; and if your Honor
THE CmEP JUSTICE: l quite understand -you, Mr:. Attorney, and I interrupt you not in any 

way to obstruct you in your argument, but only to point out what I really did ~o. 
THE ATTORNEY-GENERAL: Perhaps your Honor will also permit me to refer to the well

known cognate maxini i11cludecl by Broome in his collection of legal maxims:relating to the inter
pretations of deeds and documents, ancl which he puts in this form (p. 555) :-

" A passage will be best interp1·eted by 1~efere~-ce -t~ -t,;"a·t ~itich 1n·ecedes and follonw it." 

T0 which he adds:-
;, It is a true and important ;.ul~ of' constr~ctio11 that th~ sense and meaning of the parties to any 

pa1ti~11lar instrument sho_uld .. be collected ex ·antecedentibu.~ et consequentibus; that is to say, every part of 
it·should be· brought into action in order to collect from the whole one uniform ~nd consistent sense, if that 
in:i.y.be,done -; or, in other words, the construction must be rnude · uppn th~ entire instrument, ·and not 
merely: upon disjointed parts of it. The whole context must be ·considered in e·udeayouriilg to collect the: 
intention of the parties, although the immediate object of the inquiry be the meaning of an isolated clause.'· 
Now, it appears to me that His. Honor, in his sumrning up to the jury, baged. his whole.argument 
upon the wording of the Sixth Clause, totally ignoring· .the effect of all the rest of the Contract. 
The Contract is a somewhat lengthy one.· It consists of twenty-five separate clauses, to which is 
attached ,a very lengthy schedule, and the .Contract is also said to be made subject to several Acts 
-0f ~~ rli:iw011t, known as the Main Line Railway Acts, and I contend that the first false result of 
B,.is _Honor'::; iute'rpretation of the words "maintain and work" is to authorise the Company to 
il)clude the cost of additional rolling stock and ne,v works in the expenditure to be deducted from· 
reve_nue for the purpose of ascertaining the profits of the undertaking in violation of the meaniug 
of the word" profits" as used in the Contract, and particularly as used in the Third Section of tlm· 
34 Viet. No. 14, w hi.eh speaks of "profits of the railway arising from the traffic thereon." The 
word "profits" is not associated in the Contract or in any of the Main Line Railway Acts with 
any other words which modify its ordinary and usual meaning. · 

Trrn· CHIEF JusTICE: I took the meaning of the word "profits" from the words in the 
Amending Act, 46 Viet. No. 43, ".the revenue, less the expenditure for and in respect of the main

. t~nance aud working of the railway." I took that, and if, thus far on our journey, we can both 
agree to do the same, it will simplify matters very much. · · 
, THE ATTORNEY-GENERAL: Yes, your Honor . 

. THE Cm EF J USTJCE : Will you accept that? . 
THE krTOHNEY-GENERAL: I accept that; but I contend that your ·Honor's interpretation of 

the words "maintain a11d work" defeats the meaniug of the wur<l "profits," which is set oti.t i11 the 
Railway Ame11dment Acfas "profits of the railway arising· from the traffic thereon.''. 

THE CHIEF JUSTICE: -w-hat section is that? 
THE AT'l'ORNEY-GENERAL: The Thi1·d Sect.ion iifthe 34 Viet. No. 13, and it occurs in three 

subsequent oub-sections 3,_4, and 5, where the same language is.used-" t.he profits of the Railway, 
arising from the traffic thereon." I contend, your Honor, that "profits," ~1s used in .the contract 
and in the Mai11 Line Hailway Acts, "'ould include anything g·ained or acquired by the 
Company in any one year from the working oft.he Railway which did not exist at the beginning of 
that year. I will t1·y to put it in this way. If a line as it exists upon the first of Jan nary in any one 
year 'is efficiently maintained up to the end of Dece~ber of that year, so as not to deteriorate in any 
way in value, and no new works are added-to it., and the receipts and expenditure for that period exact~y 
balance, there is ne_ither loss nor profit on that year. And if, in any one yeai·, between January and 
December, there has been added a new station or new rolling-stock to the value of £10,000, and the 
Railway has been efficiently maintained throughout its _entire length during· the year, and there is
also a cash balance on the year's operations of a sum of £12,500, then there is actually a profit 
made of a sum of £32,500, and the Government ought to be relieved of all liability to pay any 
guaranteed intf'n'::-t. wr that year. 

THE CmEF JUSTICE : In other words, you include the nmy station in profits? 
THE ATTORNEY-GENEHAL: Yes, I should include as'· profits" anything gained or acquired m 

any one year wl11ch was non-existent at the beginning of that year, whether in the form of cash at 
the bank or trans·muted into works of various kinds. -

THE CmEF .T usTICE : You say such new works are part of the profits of that year, if made 
out of the receipts. · 



125 
. THE ATTORNEY-GENERAL: Yes; because, I submit, if no new work is added, but the line 

·is efficiently maintained throughout the year in the same state in which· it was at the beginning or 
the year, and the receipts and expenditure balance, there is ·neither loss nor profit; and if un?er. 
such a state of things there is neither loss nor profit, then under a different state of things in which 
new works have been added, there must be either loss or profit, and as the addition of a new work 
cannot represent a loss in a year ih which the receipts and expen_diture exactly balance after paying 
for such new work, it must represent profit. That is the way I put that argument, and I think the 
particular language of tl1e Act supports me in it. I would draw your Honor's attention to every 
word in the phrase, and first to the words " traffic thereon." If we take any given time, say only 
a- few months, or a year, the traffic of the line for that period i~, as a fact, carried out by a certain 
amount of rolling stock, and a certain amount of station accommo.dation. There must be a certain 
quantity of each provided to carry on the traffic for a given time, and any excess of receipts over 

, expenditure in regard to the working of that particular amount of rolling stock for that period is 
profit arising from the traffic of t_hat period. The traffic of that period cannot be charged with, 
costs of works which are meant to carry on the work of another period. The science of book
keeping is now carried to such a nicety that there would be no difficulty in apportioning the work 
of every locomotive, and every class of carriage and truck used on the line, to its own particular 
period. They, that is people connected with railway management, talk about the life of every 
engine, and of every carriage and truck, and can say exactly how much each truck ought to carry 
in a given time to pay the expenses of running it, and leave a margin to replace it when it is worn 
-0ut. And I contend that we are entitled to· recognise the fact that every truck and every engine 
and carriage, if it is run constantly, earns a certain profit on. its original cost and the cost of main
taining it, and we must not charge the cost of any new truck, or of any ten or fifty new trucks, 
against the profit made by any other truck. This same truck would continue ·next year to do its 
9wn quantity of work and earn its own profit, and ought not to be burdened with the cost of an , 
additional truck which is required for future traffic, because, as soon as any profit has been made. 
upon the traffic carried by all the trucks and carriages in existence during one of the stated periods 
for which the profits of the undertaking are to be calculated under the contract, such profit 
becomes available for the reduction of the guaranteed interest, and cannot be absorbed to provide 
additional trucks and carriages to carry future traffic during a subsequent period. His Honor has 
said he felt justified in giving the particular interpretation he did to the words '' work and maintain;'' 
because it euabled him to give a more reasonable interpretation of the consequences of the contract, 
and because it provided for more reasonable results· with regard to the respertive rights, privileges, . 
and obligations of the parties. I presume it will be at once admitted that the term "reasonable " · 
is something of degree. It is very often a question to be decided by a Jury, but sometimes it is in 
the province of a Judge to detenuine it. Broadly speaking, a i·easonable interpretation of anything 
may be held to be what would give reasonable and consistent results, while an unreasonable 
inierpretation would be such as would give unreasonable and inconsistent results ; and I contend 
that if the Company is allowed to charge additional rolling-stock against working expenses, we get 
most inconsistent results if we look for a moment at .what is thus made to follow an increase of 
traffic. 

THE CHIEF J usTICE: You do not contend that they are bound to provide as traffic increased 
·sufficient rolling stock and engines to work that traffic ? 

THE ATTORNEY-GENERAL: Not ad infinitum. . 
THE CHIEF JusTicE.: I do not ask ad infinitum, but if such additions were reasonable and 

necessary for the increase of traffic ? If the existing engines and carriages would not carry half the· 
passengers and goods tendered along the route, would the Company not be violating the ag-reement 
to work the line effiriently? 

'THE ATTORNEY-GENERAL: Not if they.ran four trains a day, working at the utmost capacity 
which the science of the day says an engine should carry upon that line. Of course, I will come to
that branch of my argument later on, but meanwhile, in answer to the question asked, I say no. 

THE CHIEF .T USTICE : Then you contend that they would be working efficiently, even if they 
left pa,0 t of the goods and passengers behind or along the line of route, assuming that the trains. 
mentioned were run each way, and proved insufficient to accommodate all. 

THE ATTORNEY-GENERAL: If they were of the utmost capacity that the science of the age 
suggests. 

THE CnrnF JUSTICE : That was not urged by you at the trial. 
THE ATTORNEY-GENERAL: I did not address the jury at the trial, but I do not presume your 

Honor will tie me down - . 
His HONOR: You do not admit really that to work efficiently they are bound to provide 'all 

reasonable accomrnorlation for passengers and g·oods, and all reasonable rolling stock to carry 
passengers and goods along· that line, but that efficient working might mean a state of matters where 
one half would be left on the roadside? 

, 'l'HE ATTORNEY-GENERAL: Providing the obligations of the Company are mainta1ned. Later 
on I will try to say what are those specific obligations. I shall now proceed to point out what J 
consider the very inconsistent results which would be produced by the interpretation which your 
Honor has placed upon the contract. Look for. one moment at the possible position in which the 
Company may be placed from time to time, a()cording to the varying fortunes of trade in the Colony. 
1 will give an instance. If in any particular year the profits of the undertaking, excluding the co.st 
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-of additional rolling stock and new.works amounted to £3~,500, and in that same yea:r £10,00() 
were required to provide additional rolling stock, &c.; if the Company are allowed to charge that 
£ I 0,000 to maintenance, and thereby get their, full amount of guaranteed interest, they would be 
:gettin,!!" £42,500 according to my contention. And that is just the same position iu which they 
won1d be if the profits excluding ,the cost of additional rolling stock and new works reached £42,500, 
because if the profits reached £42,500 the Colony would have to pay nothing·, aml if £10,000 was 

·sti!J required for 11ew rolling stock the Company would have to find it out of their own money. 
·Therefore the Company would, by. His Honor's interpretation, be just· in t.lie same position whether 
there was sufficient traffic to make .a profit of £32;500 ,or sufficient to rnake a profit of £42,500. 
"The Company would not be a bit better off in one case than in the other, am! the i·esult of the 
increase of traffic would be of no benefit whatever to them. ·· 

Mu. JusTICE Donns: ,vould you kindly repeat your argument again? 
THE ATTORNEY-GENERAL: I will put it in this way: If iu any particular year the Company 

makes a profit of just £32,500, exclusive of all cost of additional rolling stock and new stations, 
-and in that year they feel bound to spend £10,000 in new rolling stock and new station accommo
·dation, on His I-lonor's conteution the income or profit would be reduced to £22,500, and they get 
the othei· £10,000 from the Government. They therefore still get their £32,500, and besides that 
·they have actually added to their property value to the extent of £10,000 in new rolling stock and 
station accommodat.ion. If in the next year they make £42,500, and have to add £10,000 
·to their property in new rolling stock and station accommodation, they are no better off. They 
increa~e the value of their property each year by £10,000, and have also in each year an income of 
£3_2,500, and are vi1·tnally in the same position year by year, notwithstanding that che traffic has 
·.increased, and the bu,-iness improved. · 

nfn. JusTICE Donns: It makes a difference to the Government. (Laughter.) 
Tm, ATTORNEY-GENERAL: But not t.o the Company, and that is the inconsistent result of His 

Honor's interpretation of the contract. According· to our contention they are better off every year 
·the traffic increa;;es. 

Tim Cnmr, JUSTICE: There is an apparent inconsistency, but it comes back to what is included 
:in "working expenses and maintenance.'' I would like you to hark back upon the view of the 
•question that if the Company only ran two trains each way, could they claim £:32,500 under this 
,contract? 

Tim ATTORNEY-GENERAL: I am going to deal thoroug·hly with that. I have drawn out my 
argument,.; i11 heads, and under one head I will deal with that in detail. His Honor has also said 
that our interpretation of the contract was a hardship 9n the Company, and mentioned a pos3ible 
ca1,;e in which they might have to spend £100,000 for additional rolling-stock in order to earn the 
guaranteed interest, but the unfortunate part of his interpretation is that it lea\·es the Company 
exposed to that hardship at the very time they are least able to bear it, and only comes to their 
rescue when it ceases to be so much of a hardship, that is to say, whenever profit thereon is made. 

'l'nE Cnmr, J usTICE: Does it not arise that if there is very little traffic they do not want 
:additional rolling-stock'? 

Tim ATTORNEY-GENERAL: Yes, your Honor, but if revenue and expenditure exactly balance 
-one another in one year, it is quite possible, and has happened over and over again, that the traffic 
;in the succeeding ·year had increased sufficiently to require some more rolling-stock to grapple with 
it, yet not sufficiently increased to beg·in to leave a ma1·gin. That happens in all. so1·ts of business. 
You are obliged to get more appliances to keep your head above water bef'orn you beg·in to go to 
good, and in those years in which the traffic is increasing the· additional rolling-stock and station 
acco111modatiou is required. I say His Honnr's interpretation does not come to their rescue in such 
,a case, because they ~till have to go" 011 adding to their rolling-stuck out of their income of £32,500. 

'1'1rn Cnrnr, JusncE: Does it not stand to reason, that the moment there is a special increase 
in rolling-stock there must be a substantial inaease in traffic, and a substantial increase in p1·ofit. 

TuE A'!'TOllNEY-GENERA.L: No, it dues not follow. Take the case where a new settlement 
-crops up. 

Tim CnrnF JUSTICE : Let us keep to the line. 
TnE A·rTORNEY-GENERAL: I mean on the line. Suppose an agricultural or mineral settle

ment spriugs up 011 the line, and a new township is built, and goods are produced to be carried by 
the rail. The Company wants a new station at that particular point, additio1rnl rolling-stock, and 
prol.mLly a stationmaster, clerk, and porter. That new station is ju,;t in the same position iu which 
.all stations hitherto have been on the line, that is, just paying their own expenses, and no more. 
There may be three or four other stations requiring additional stock, or the appointmeut of a clerk 
or other officer, and yet each of them only cover their owri expenses, and therefore thrre would be 
no prufit. 

Tim CmEF Jus'J'ICE: Is not the presumption rather that they would not make that extension 
·without a po~siLle prnfit? 

Tim A-rTon:--Ef-CmrnnAL: I might refer to the evidence taken before the jury, and the 
.accounts renderl'd uy tlw :Main Line Hailw,1y Company, to prove the existence of the exact state 
-of matters I am r;escrihi11g . 

.Ma. JusTICE DonDs: In regard to that argument of agricultural settlement, yon stated tlrnt 
the obligation of the Company resolved itself into this, that t.hey were bound ·to supply as many as 
four trains, and carry according to the highest results of science: but supposing a development of 
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· settlement, and an increased traffic .of accommodation that would far exceed the carrying cap11.city 
of the four trains per day, what would be the result? 

THE ATTORNEY-GENERAL: They are not bound to do it. 
Tim CHIEF JUSTICE: Would you call that a reasonable interpretation of the agreement? 
THE ATTORNEY-GENERAL: I will endeavour to show that when I come' to that particular h.md 

in my argument. I say another inconsistent result of His Honor's inte.rpretation is that it has the 
-,effect of making this Colony contribute to the cost of independent speculations on the part of the 
.. Company, speculations outside the 'contract, if the same manner of book-keeping is to be continued 
as has. been maintaiued between the Company and the Government, or if the system of book
keeping that has obtained is a correct one. The Company are only bound to run four trains each 
way daily: Bnt without going into details on that point at present, I wish to point out that the 

·Contract, generally speaking, was to rnn a Railway from Hobart to Launceston. The great desire 
of this Colony was to get railway communication for all purposes, social, commercial, and political, 
between the ·great centres of population in this island. As a matter of fact, although your Honor 

-cannot deal with evidence on the point just" now, I may be permitted to say, tha.t there is some
thing like 50 per cent. of the population of this island in Hobart, and east and west and south of 

·it, and 40 per cent. in Launceston, and east and west and north of that city, and only about 10 per 
'cent. in the intervening part of the Colony, an<l the great object of this contract was to establish
communication between these two centres of population. Anything like a- local or suburban senice 
was no object to us-we did not want it. 

T:Ei:E CHIEF JUSTICE: I am quite sure those who voted for it also thought it would benefit the 
country. 

THE ATTORNEY-GENERAL: Doubtless, Your' Hono1·; but we have to take the words· of the 
contract as we find them, and the great object which foe Colony had in view was to construct a 
great highway over the island, and nothing like a subuJ"ban service waa contrncted for. 

'l'HE CHIEF JUSTICE: We have no evidence of that. 
Tim ATTORNEY-GENERAL: It is not in the contract. 
THE CHIEF JUSTICE : According to the contract you have to run through centres of J)Opula

tion, and have all convenient stations. 
THE ATTOHNEY-GENERAL: .But not to run special trains to Glenorchy, Bridgewater, or 

.Brighton, which require additional 1:olling stock to maintain them, while the through service is 
going· on continuou,ily. Such subul'ban or focal service requires additional rolling stock, and i!:i a 
special speculation for which, in other countrie~, special companies have been formed, and to carry 
out. which a.ny other company might start to-mol'row. But the Company have gone into this 
speculation, ancl now we are asked to maintain it, but I contend it is outsidP. of the contract. 

T1rn CHIEF JUSTICE: Of course, if the service is to be limited to four trains, and they are not 
large enough to carry all passengers and goods, some mnst be left on the roadside. 

TuE ATTORNEY-GENERAL: I have my answer to that later on. . 
Tm,; CHIEF JusTICE: An answer satisfactory to the pasi;engers? (Laughter.) 
Tim ATTORNEY-GENERAL: I believe it will be perfectly satisfactory to all concerned. There 

is another branch of the argument which, perhaps, although somewhat of a diversion, I think may 
,be conveniently introduced here. It. was urged at the trial that the hardship, instead of being on 
·ithe Company in this contl'act; according to our interpretation, would be shifted on to the Colony by 
His Hon or's interpretation in the event of the Colony ever exercising its right to purchase. His 
Honor said :-

" Then it has been strongly argued, look at the consequences to the Colony if such a construction is
put upon it! 1'hat all' these works were being constrncted out of moneys which should go in reduction of 
the interest; and farther, that if the Colony afterwards purchased ·the Line they would he purchasing- back 
·wol'ks made with their own money. As far as I see, the Colony is not bound to purchase without it 
pleases." 
I submit that this is 11ot a sufficient answer to the conte11tion, because it totally overlooks tlae 
peculiar character of the right to purchase. In this case I contend that the right to purchase is 
not the ordinary statutory right to purchase such as is to be fonnd in the Hobart 'l'ramways Act, 
·where there i.s a reservation of right to purchase on the part of the Gornrnment in case it· might 
some day be detrimental to the public interests that such a work should be held by a private 
-company. The object of the ordinary statutory right of purchase in regard to any undertaking 
-established by private enterprise is to provide for changes that might arise, and that would render 
such a work undesirable to be in private hands, and as a matter of µublic policy the Legislaf.ure 
reserves the right of purchase. If, however, that was all that was meant in this case it would have 
been put in the statute, but it is nut there:· On the contrary, it is expressly provided by the Act 
that such a provision shall be included-in the contract, and it is put intu the contract, and therefore 
becomes part of the consideration for the guaranteed interest, and ought to be looked at as very 
closely affecting the interpretation of the contract as to who is to pay for one thing or another. 

THE CHIEF JUSTICE: That part of the contract is in tlie Act. It says there sha 11 be an 
agreement to, and terms of pnrchase in the contract. 

THE ATTORNEY-GENERAL: If your Honor is with me that the right to purchase is part of the 
consideration, I have no more to say on that point. · · . 

THE CHIEF JUSTICE: As part of the whole, is that not altogether inconsistent? 
THE ATTORNEY-GENERAL: I think I am consistent in my contention, and it appears to us that 

your Honor's.reply to the argument used at the trial is not sufficient, and does not dispose of that 
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aspect of the case. If th~ right to·pul'.chase is.part ·of the ci;msideratiou for the payment of subsidy,. 
it becomes material to consider whether we will allow the ,Company to so interpret the contract 
and so act as we shall be deprived of all.the benefits of that.part of the consideration. 

THE CHIEF JusTICE: ·It comes back after all to the question whether money put into the line 
is the Colony's or the Company's money-whether ~t. was.maintenance. or working expenses. 

THE ATTORNEY-GENE~AL: Yes, the arguments range round that central one, but in arguing 
the question-I am looking at it from those various points. And then, your Honor, another result is 
this : they are not limited by the contract as to how much they shall spend on it in any period-in. 
the second, or the third, or the fourth year, _or any particular period. 'l'hey may spend in the very 
last year, or say in the last year· but one, £100,000 _to improve the line and grapple with the
increasing traffic of a period subsequent to. the termination of the contract. 

THE CHIEF JUSTICE: No; they can only do what is reasonable and necessary to be done to-· 
fulfil the conditions of the contract. The only expense they can incur· is that which is reasonably 
necessary under the contract ,to comply with the requirements of traffic. They cannot go beyond 
ili~ ' 

THE ATTORNEY-GENERAL: Yes, your Honor; but the Company is the solejudge as to what is 
to be considered reasonable and, necessary. . · 

THE CHIEF JusTICE: No, the Compa.ny are not the sole judges as to what is reasonable; the 
Colon{ c•an say that it is not reasonable, and take it it to a jury. 

'I HE ATTORNEY-GENERAL : They are not the final judges as to the fact, of course, because the 
matter can be brought to the Court, but that is .what it is desired to avoid, and although in that 
sense they are not the sole judges, they are in the first im,tance the sole judges as to the expenditure, .. 
and there is nothing in the contract as to Ji~it\l,tiou of expenditure. There is no provision, for 
instance, as to consultation with the Government as to what shall be considered reasonable and 
necessary expenditure. They are not bound t.o consider the Government at, all, or to show wl~at 
amount of expenditure shoul<l be undertak!c)n · in given circumstances. There is no safeguard 
provided in the contract by-which the Govern~E\nt can, interfere- or inquire as to the necessity for· 
any expenditure. 

THE CmEP JusTICE: The Colony may by its representatives go and inspect the books and-. 
accounts of the Company at all reasonable times, and may see that the expenditure is correct, and. 
£nd out whether the Company is acting unreasonably, and if any dispute arises it may come to a 
jury in this Court, and have the question settled as to whether the expenditui·e is reasonable or not. 

THE ATTORNEY-GENBRAL: It would be a yery difficult and complicated question for the -
officers of the Colony to decide as to what was reasonably needed to carry on the traffic-as to -
whether two or more new engines were wanted, or six or more new carriages, or so many extra 
trucks. It would be a most difficult thing for the Colony to protect itself in this way, and to require 
it to do so would be an unreasonable interpretation of the contract. It would be unreasonable that 
the parties should be put in so diffic1.1lt a position. 

THH CHIEF JusTICE: I don't know that it is an unreasonable position. It is but a question of· 
everyday work for a jury to decide what is to be considered reasonable and what is not. It is the 
question to· be decided in nearly every action-for malicious prosecution, for instance-what is. 
reasonable or probable cause? What is reasonable is a question for a jury, and a very common one~ 

THE ATTORNEY-GENERAL: Another point is, that where.a sum of money has once been carried 
to a profit and loss account by the Railway Company in any given year it cannot be afterwards diverted 
to any other purpose. What I mean is, that "'here profits have once been earned the amount cannot 
be appropriated under any other name so as to d~feat the rights of the Government to get the 
guaranteed interest refunded, I will put a case. Suppose that on 15th December in any year 
there have been earned from £10,000 to £14,000 pr9fits; that the accounts show it, and that it is 
in no way disputed, but there is a prospect of a large increase of traffic next year, for which provision 
has to be made :· are the Company to be permitted, as it were, to snatch the time between the 15th 
December and the 3] st December-the date at which the accounts have to be closed-and in the· 
meantime to send that money away to pay for additional rolling-stock to meet the demand for next 
year? If the accounts had to be closed on the 15th December the amount would be profit and 
nothing else; but, by hurrying up their business and putting it through before the 31 st of the 
month, they send the money away, or pay it to some carriage-maker to buy new carriages to meet 
the"assumed demand for tlie coming year .. Would that-:-

. THE CHIEF JUSTICE: But, Mr. Attorney, are we not uow assuming facts that are not before us. 
THE ATTORNEY-GENERAL: I am referring to the result of your Honor's reasoning, which was. 

tliat the conditions of the contract supposed an increase of traffic. Your Honor put it that it would. 
not be unreasonable to suppose that in the contemplation of the parties there ·would be profits, that 
-there would be something for the Government, and 1hat_ the line would fulfil the 1·easonable expec- . 
tations of the Colony; that a time would come when there would be profits, and when the guaranteed 
interest would be reduced. This was doubtless contemplated," and thern w·as a provision in the · 
contract for refunding the money. W e~l, the traffic on the line has increased as m n_ch or more -
than any of the parties to the contract had ever contemplated. I have an account m my ha11cl, 
wl1ich shows the profits . 

. THE CHIEF JUSTICE: Was that given in evidence? 
THE ATTORNEY-GENERAL: It was in the Parliamentary papers put in. 
THE CHIEF JusTICE: I cannot take notice in this proceeding of anything which was not before -

the jury? 
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THE ATTORNEY_-GENERAL : This paper was; I believe, put in, aud Mr. Grant was examined 
•upon it. 

THE CHIEF JusTICE: I have not a copy of it. 
~HE _;\TTORNEY-GENERAL: They are his own accounts which were put in by him, and he was 

·exannned upon them. - · 
THE CHIEF JusTICE: Can you refer me to it? 
THE ATTORNEY-GENERAL, referring to the official report, said it was Mr. Ellis who was cross-' 

·examined upon the paper (page 23 of report.) The accounts were put in. ·
THE CHIEF J us TICE: Are they marked by the clerk? -
THE AssocIATE: I have not got the account. 
THE CHIEF JusTICE: What quP.stion was it'of Mr Ellis's evidence? 
THE ATTORNEY-GENERAL: Question 8. · 
MR. JUSTICE ADAMS: That does not show that the traffic had increased. 
THE CHIEF Jus·ricE: The accom1t oI\ which Mr. Ellis was examined was a specimen .copy of 

·the accounts which were sent in quarterly. 
THE ATTORNEY-GENERAL: I am instructed these accounts were put in. 
THE CHIEF JusTICE: It is a specimen account that was put in. . 
THE ATTORNEY-GENERAL: I cannot be certain; I had not personally charge of the documents. 
THE CHIEF JusTICE: You will find it is not a document put in. It is one of the quarterly 

accounts. 
'l1HE AT·roRNEY-GENERAL: We have the originals of'all the accounts, and they can be sent for. 
THE .CHIEF JusTICE: I only want on this occasion what came to my sight or knowledge at the 

·trial; nothing else is admissible. 
THE ATTORNEY-GENERAL quoted from the examination of Mr. Ellis at the trial. 
THE CHIEF JusTICE: Yes, but that .was not on a money paper, but on one of the accounts sent 

in quarterly. · · 
THE ATTORNEY-GENERAL: We put a pile of acC'ounts into the witne?s's hands. They were 

.-all put in, but we did not, in cross-examination, take him through them all. 
THE CmEF J usTICE: Mr. Miller put in one particular paper, and the witness was examined 

-on it. I did not see any but one on which be was examined. · 
THE. ATTORNEY-GRNERAL: We had the originals, but of course we could not put in the printed· 

•copy as an original document. · 
THE CHIEF JusTICE: I cannot admit any document now which was not put before· the jury· 

at the trial. It may have been put in, but I cannot charge my memory. Fortunately, we have 
the shorthand writers' report here, and ,if the document was put in it will be recorded. . 
· Tm, ATTORNEY-GENERAL: I feel _somewhat taken aback, but I can shape my argument in 
such a way as to state that the traffic has been ]00 per cent. increased. 

THE CHIEF J usTJCE : Oh, it may be stated in that way. I should not mind, as a matter of 
general interest, knowing what the increase was. 

Tmi1 ATTORNEY-GENERAL: Then perhaps your Honor will allow me to use it? 
Tmi1 CrrrnF J usTICE: Yes. ,vhat was the total increase in l 885? 
THE ATTOHNEY-GENERAr.: This paper goes up to 1888. There is the bundle of original 

account,; up to 1886. According to the printed Parliamentary paper the, traffic receipts 'have 
increased £88,000. In l 877 the total receipts were £38,743 7s. 8d., the next year they were 
£46,000, the next £49,700, the next £50,000, and they go on creeping up until they reach £76,000 · 
in 1888. The receipts have, in fact, doubled. 

THE CHIEF JusTICE : Yes, the increase is very large. • · 
•THE ATTORNEY-GENERAL: It is certainly as great an increase as either party to the contract 

cot1ld ·ever have contemplated. Therefore, the state of things ha.: arrived when it was intended by · 
both parties that the Colony shonld derive some benefit, and when it should realise its expectation 
of the reduction of interest. But by His Honor's interpretation that is defeated, and will be so: 

,during the whole period of the continuance of the contract. During the whole period the 
reasonable expectation of the Colony will be defeated. 

Mu. J usTICE DoDns : I think if the increase is to be considered, is it not a. fact that the , 
, .actual increase is nothing like what was contemplat&d by the original report? 

'I1,1rn CHIEF JusTJC~: The paper you have read from, Mr. Attorney, does not give the 
· number of passengers, and it is for them that the increasing rolling-stock is required. If the 
.amount of the increase is occasioned by the increased number of passengers, the rolling-stock might 
have to be largely increased in consequence .. What I have not seen is •the increase in the number· 
of passengers. I want to see the passengers' return, because you cannot put more than a certain 
number into a certain number of carriages, and iu this way rolling-sto,_.k becomes necessary. 

THE ATTORNEY-GENERAL: It was only the pecnniary results·of the increase in traffic to which -
I desired to draw the attention of the Court. The next aspect of the case with which I wish to 
deal is one referred.to many times during the trial, bnt on which I wish to say I differ from my 
learned friend, Dr. Madden, altogether, and I think your Honor was with me. It is the question 
of partnership, quasi partnership. I ·say the Colony and the Company are not partners. They .do 
not share profits. They never have shared profits, and it was never contemplated that they should 
do so. 

THE CHIEF JUSTICE : I think I was with you in that view, Mr. Attorney. I don't think you -
-can do more, unless you want to disturb the view previously held by me. 
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THE ATTORNEY-GEN,ERAL: I am in the happy position of knowing that you are with me in 
this contention, but I desire you should go further with me if you ag-ree with me in stating that the·· 
right to share in the profits does not constitute a partnel'ship. Then-

THE CHIEF J usTICE: There is no partnership. 
THE ATTORNEY-GENERAL: There can be no partnership. That right-to share in the profits is -

ouly a refunding of the amount of the subsidy paid in previous years. The obligation on the· 
Government is to pay a !mbsidy if the line does not turn out beneficial to the Company up to a 
certain amount, that is, if the line fails to realise a certain amount of profit the Company is to be 
entitled to a subsidy; then, if there is a profit at any subsequent period during- the continuance of · 
the contract in excess of £39,000 per year, there is to be a refunding of the subsidies previously 
paid. Your Honor referred to the provisions made in the case of the Seven Oahs, Maidstone, and · 
'l'unbridge Railway v. the London, Chatham, and Dover Railway Co., as what appeared to be 
proper, necessary, and usual provisions in a contract of that kind, and which your Honor said we 
had omitted to put in our contract. My contention is that there was no necessity for us to put in 
such provisions, simply because we are not partners; but if it could be shown that we are partners, 
then there would certainly be a hiatus in the contract. As we are not partners, the matter is not 
now i~ question. 

MR. JUSTICE ADAMS : But in the case referred to they were not partners. 
MR. JusTICE DoDDs: No, it was merely a subsidiary contract to work, that was all. 
THE ATTORNEY-GENERAL : There was a temporary. share in the profits, or a quasi partnership,_ 

but I say we never were partners. In the case of thP Seven Oaks Railway they did share profits-
with the Dover Company, but we never did share profits really. 

THE CHrnF JUSTICE: Yes ; the Government does share the profits after a certain amount. 
THE ATTORNEY-GENERAL: No; only in the nature of a refund of the subsidy. · 
THE CHIEF JUSTICE: But you both called that profits, and admitted your right to share after 

~ certain amount. 
· THE A'l'TORNEY-GENERAL: Yes; but profits in this case simply means a sum of money 

refunded upon the subsidy paid in certain years. A particular sum is to be divided in certain 
events, but to be divided only for the purpose of refunding the subsidy paid. 

THE CHIEF JUST ICE: Oh, I don't care to what purpose it is to be devoted. It is a share of the 
profits up to a certain, time. The words are there in the Acts and in the coutract; they are 
admitted by your clients and by the Company. I think it would be hard to get out of tlrn term,. 
« share of the profits." _ 

THE ATTORNEY-GENERAL: But that is not profits like as between two partners. 
THE CHIEF J usTICE: You share the profits until a certain amount is paid. 
THE ATTORNEY-GENERAL: Yes; but that is only the mode provided for paying a debt. 
Tm,: CHIEF JusTICE: It is a share of the profits. 
THE ATTORNEY-GENERAL: That is, it is paying a debt. If the subsidy was paid during 15 , 

years of the period covered by the contract and during the remainder of that period a profit was 
made in excess of £39,000 per year, the amount of subsidy paid in the previous period becomes a. 
debt owing in the -future by the Company to the Colony, in a certain event. They would be -
relieved of paying it if the speculation is not sufficiently profitable. Ta~rnn in the ordinary sense, . 
the plaintiff Company is not in any different position from any other company with which the , 
Colony enters into a contract where the subsidy or remuneration ceases in a certain event. Take 
the case of the Tasmanian Steam Navigation Company, which is a company constituted similarly to -
this. We enter into a contract with that company for three years, instead of for thirty years, to take 
the mails. We subsidise them for the servire. The only difference between the position of that 
company and the Main Line Company is that the subsidy is to be paid to the T.8.N. Company 
continuously for the whole of the period, without any reduction on account of any profit made by the 
company; no matter what the profits of the company are, it is nothing to do with us, we still have 
to pay the whole amount of the subsidy; but in the case of the Main Line Railway the profits have 
all to do with it, because as soon as the profits exceeds 6 per cent. our subsidy begins to reduce : . 
that is the only difference between our relatious with the 'l'.S.N. Company au<l with the Main Line 
Company. 

:Mn. J usTICE ADAMS: But that constitutes a very great diffei-ence. 
THE ATTORNEY-GENERAL: Yes, a great difference, in our favour, not in favour of the Company_ 

I am glad Your Honor bas called attention to it. The difference is in our favour. I 11 the one 
case the subsidy is never reduced, but if this Company makes a certain amount of profit, then the 
subsidy is to be reduced. 

Mn. JUSTICE DoDDs: ls not the fact different? In the one case you pay the T.S.N. Com- -
11any £4000 for carrying the mails-that is a specific service. In the other case you make the 
Mai11 Line Railway Company provide certain accommodation, and to superadd to this, that is, they 
are to provide for all increasing· traffic, and that may take, in providing what is rn~cessary for 
maintenance and working, all of the receipts of the line. That surely is a g1·eat difference. 

Tim ATTORNEY-GENERAL: But the T.S.N. Company has to rnai11tain the senice of steamers 
:from both ports. 

Mn. J usTICE DoDDS: Have you any provision in their co11trnct which enables you to dednct · 
1:he cost of maintenance and working, whatever it may be, out of tlie amount of the revenue that 
they derive. 
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THE ATTORNEY-GENERAL: No; for the simple reaRon that we have no interest in the profits
they make. It is no matter to us what profit they make out of their contract. 

MR. JUSTICE ·DoDDS: Then, don't you me there is a material difference between the two· 
contracts. _In the one case yon pay a specific l!lum for a specific service, and there it ends; in the· 
other case yon pay a sum with certain conditions, which constitute a ve_ry material difference. 

THE ATTORNEY-GENERAL: In the one case the subsidy will decrease as the profits increase; in 
the other it won't; and necessarily attached to that condition must be some condition as to revenue· 
and expenditure. 

MR. JUSTICE DODDS : No, that is not so. The question as to decreasing the subsidy must be 
common to both, and yet you are not touching what I am referring to. 

THE ATTORNEY-GENERAL: I contend that where there is a decrease in the profits it mµst be 
satisfactorily shown. 

MR. JusTICE DonDs: That is different from the question as to what should be charged to• 
maintenance and working. 

THE ATTORNEY-GENERAL: His Honor the Chief Justice agreed with me so far, that the profits 
under this contract is the balance of receipts over expenditure after all reasonable expenses have 
been paid; the only difference is as to whether expenditure as charged to maintenance is to include 
what is usually charged to construction. 

Mn. JusTICE DoDDs: Quite so. 
THE ATTORNEY-GENERAL: The profits being in excess of the receipts over expenditure, if the 

amount of the profit 1s to govern the amount of the ·subsidy, it is necessary to go into the question a3 

to what is profit. If the subsidy is to rise or fall according to the surplus of receipts over expendi
ture, then it is necessary to go into the whole question of expenditure and receipts. That is the only 
difference between the position of this Company and the T.S.N. Company. If the subsidy is not to 
rise or fall it is no matter to us what the profits are, we need not look into them; but in this cMe 
the subsidy is to rise or fall according to the profits, and therefore we have a right to look into 
them. 

MR. JusTICE DoDDS: I quite follow you; but don't you see if there were no difference between 
the two cases, such as I have pointed out, there could be no case before the Court at the present 
moment. 'fhere would be no question arising. 

THE CHrnF JUSTICE : You are starting on premises that are distinct, and you must satisfy us · 
that the contract is the same. There is a material variation in the conditions. The one Company 
has to maintain and work. 

THE ATTORNEY-GENERAL: Yes, your Honor, my broad position is this: This Company has no 
other position than any other Company constituted or started, and with which the Government 
enters into a contract, except that there is a provision to subsidise them for services, which subsidy 
thus stipulated shall rise or fall according to circumstances. . 

THE CHIEF JusTrcE: There are no two companies in a precisely similar position, unless the 
contract is also similar. I take it that the contracts are about as different as contracts· can be, and 
therefore of the one to the other is very small. 

THE ATTORNEY-GENERAL: Yes; but the difference is directed to one object. I do not wish to 
refer to the T.S.N. Co. particularly, or to take notice of that particular contract. 

THE CHIEF JUSTICE: If you take any other the course of argument must be that you take that 
and this and see how far they differ. . 

THE ATTORNEY-GENERAL: I would first say this, your Honor: the Company is in no way 
different in its position to any other company with which the Colony may enter into a contract, 
except that the subsidy paid to this Company is to rise or fall according to the profits made by the 
Company. That is the only difference, and the provisions of the contract are to provide a method 
of adjusting this rise and fall. After the 30 years are up, we, to use a vulgar expression, wash our · 
hands clean of them-they have to stand on their own bottom. We have no more control over 
them than we have over any other Company existent in the country; but <luring those 30 years. 
there is the contract between us that they shall render certain services for a certain subsidy, which 
is to vary in amount proportionately to the relation of recP,ipts and expenditure, attendant on the 
maintenance and working of the undertaking. That is the sole difference between this contract and 
one like that made with the T.S.N. Co. when all unessential details are excluded; and that being 
the case, your Honor, I fall back on the expression used by- Mr. Madden, that this Company has 
no more the right the lean upon the Government than any .other company, and that we are riot 
bound to find them capital, and that they have no right to use us as a milch cow. I say that they 
are in no other position than that of any other company. There is no item in the agreement 
creating any necessity to make such provisions as in the case of the Seven Oaks Company, quoted 
by your Honor, and, moreover, if the contention of the other side as to the meaning of the word 
"profits" be correct, there is no hiatus in the ag1'eement, because all that is included in the condition 
in the case quoted is then practically included in this contract. 

THE CHIEF Jus'J.'ICE: I think you might take a very much stronger ground for not requiring 
anything new. You have maintained that if the traffic was doubled that it was only necessary that 
there should be the same number of trains as the Company started with, and that, therefore, there 
was no provision in the contract requiring any new rolling-stock other · than to replace such of the 
original as might be worn out. ' 

THE ATTORNEY-GENERAL: I stand or fall by that position, your Honor. 
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¥~- JusTICE Donn,~: That involves a great d_eal. What qo yqu ~~Y, J,"eg~r.di~g the re.fu~al to 
provid1e the guaranteed interesf ifthe traffi~ requirements were not fully''iiiet·r .. , . .. . . . .. 

'rtr~ AT~_OR~E~-0-E#~#li : . I S?_Y t!i~f t~at ~ould '~-6~ ari~~' your ?;o~of, p;e,:~us~ ~r ~.3:s e,xp,~cte~ 
that l;>oth pai::tie~ woµl<l \l,C,t on the pnnc1ples wl:nch ~ontl'.91. any ordmary hu!llan bemg, and that. 1f 
there-~as th(;) 1;>~1siness

1
tl1ey would' c.e~tainly"proyi~~ tije'me~n,s of ca'.rryi,rig iJiat 'o,n. "'''' . -· ,, I,. ·' 

Tmi: CH1E°tJusTICE :' 4ccordirig- to tbafco*strtictiori"We ha~e the lin'e f<:>* 3Q ye,ar~, and ~o you 
<?.!m!~h'*~ 'thatffifo1: t~~ ~h~~e.'of ·~1~,a~ ?e~i,0)4 o,nlf~wo 'tra~*'~ ~ai,ly e~cl{_·t~Y '~~~If' p~ f1p1_, ~l~wev~r 
muc tne tra c increases r 

Tim ArronNEy-GEN]j:RAL: 'l'l;ie Compa11y a,s humaD: being~ woulq ne:v.er qo, s.o, 11-lthough they 
are not boririd fo pr'ovide"oth'er, trains' E!Xdepqhos~ meriJion~cl"in We. contract:' ·11; was ·c,onte'U1;p~ate~ 
t4.at tl1e contr~c.t would, be u.i:i~erfake'ri by sane_ b.eings;·~nd Hot µiei;i :6.t. for' New :N:oi;'folW .. ' . .. _, .. 
, .. MR. JusTICE, DODDS:' 'i'ha'.t i's,''theri, tl\:at you"siiy'' the Coriipariy ·would' 'co,~sjde1: 'it better to_ 

pt1t 91,1 increas~d i:olling-stock at their ow~ ~xp,e~1se, 3:n,d wµilst having at t~e. s~nie tim,e to p!).y ~ome 
-Ofits'costoackto''theGoverinnent? .. I\.·-' .... -···- ., l. ., I,, l .• ,.,.,., _,.,,,, .... ' 

T:e;E ATTORNEY-<3:ENERAL: ~ <?.t n~c~ss~rily,. 
l\;IR: Jrisi~ci .P'orins ·:· 'J,.'he 1i·~vi,i1g tq pay· scnpe of i~ back in tµe guar~~te_ed tn,tere.~t, whereas 

if t~_ey_vrowd·b_~ ~o~~~yt ~i!h a~ai(~ as th~y" :'Y~,re;' tH;ey wo~~d ~,e~ei~~ tni~ ~n,t~r,~~t 'Yi~l~~u,~' ~#)f 
deduction, although they might abandon that mcrease of traffi.Y.• ' 

Tm;:: ·ATTORNEY-GENERAL: And cut off their nose to vex''their face. 
~R. J V,S';l;'!<;JE. D.OJ?J?S : The question is whethy.r SllCp. ~ couf~e. 'woul~ no.~ be more, pr~ju,<licial to 

-~~~ OolpAyt,h,!}n to t\11;19oi;npany. · I ... -· •• · r ,,! _., ',I \. · ....... ,,,_ ...... · .. : .... -

1'~E p1uEJ! J,-p:~'l'ICE: l'~a~ is, the ques~~on. ~.ou\q beyome one of vr~~tP.E!f they W?uld 11,ot do 
better. by not putting on this extra rolli11g-sfo~k)~av'ihg the. Colony to 'd6 as· 'best it ' ni'ight,' after 
they'ha'.d re~'ewed theii;·origin'ai·stock1.' '• ! , , ; !1\:!,, :• '(Ji: ·" :, ,, ., ': ,,•:.:. . J. ,' : 

·, · T~E .. ATi91rnEY~~mfip¥~i ;· Tlia~ is al\ ~h~y 1fr~; ?,?4Pd ~? do, ~oMr ~~n?~·. 
'.J.':i:i;~ CHI,lj:J/'. Ju~'J,'.IC.E; A.i:id ~h~~ 1~ wI~at Y<?.~ P.U~ as~ re::i.so,nal;>~e. 1nterpr1;1t~~\Oll_ of th';) c9nt},'act . 

. THE ATTORNEY'-GENERAL ': That is all the' contract requires of theiii", your Horior: ' " . . .. 
T:e,:E _c~~l;:lf, J U~'J;I?:Ji: : V nd~~ t~1e_ co.r~rac~ t~~y ;ir~ bou~1d to ~osk a:1;1 ~Nn~3<i~ i,°i =!,n ~llicie~t 

lAl:1-~l.~~r thi~ hne of ra1hy:~y. :No,y, i~ 1t--.woul~ 1.t---:~.e, 1VQ~k1~g the hµ~ Ill all; ~:ffic1e~J il;lan,i:i"er if 
they were to leave half the traffic standing oy the roads~de. ?. ' . . . , , .. 

T:a;E. A.TTORNEY-0ENI;:1il,AL: Bµt they "'°ould not do ·sq, ~eeing it would )?e to their own benefit to do "otlierwise.' . . ' . . . . . ... ' . . . . .., '. , : .' ' .. " .. ', ,: . . ' . ' . . ' " , :. , . '.·) l I .. I ' 

t · · 'Tn1tC:a1EF JusTICE: Perhaps, Mr. Attorney, you would like higher au,th9rjties on. tha,t poin~
tJ1~ ~1,1.~hori~y of th<;i f:~u.r.t 9t ~~shequ,er. . ~ cai;i. spy"; it y_o1,1 at O?c.~.- ·r_r~~e-~· 't<:>; ~he case 'of 
T~le West J;,9nd,o.!} Ij,a_i~lf)llY Conipm~y v. z1ie Londo_rr, a11:rJ,, l:v,~t~!~- Wes~1.~n. ]!,.ai(way Compa1!y, C.-?J., 
fo{. ~l., p. 356. I i;l<;> ~ot kn<;>w whe_theJ' you ha:ve that ~efpre, you. 'Ih~s was a case m w}uc:\l 
one company agreed· '' to· workt1iis :railw'ay e:flfo~eri~ly,' so: a~ to: $ecure tl;te sti'pulated benefits to ~he 
p_I,!,Lt~,ti,ffs ~p t~e. ~pa~e, <?~ gross P!~.~~yds, '1*~ ,yyre ii_ot C?,~P~ne·~,. t°:. worlf jt s_6 ·as t~; prod11:ce the 
largest quanti_ty of gross pr,oc;e(;lds. 'l'he case wa,s tak~.n from the Court" of Queen s Bench on 
appeal, and the ju<lgment of tlie"f'ourt' of Exchequer Cl;taipber h:i.ving -~poll~n of what the compij,ajes 
~<;n~lq ~o, goes on in this way:- .... .. .. ' ' · ' · · · · · · .. · · · · · · 

. "If this Railway h~cl be~~ lensed to a sjngle individual or comp~ny without a~y c_onnexion with any 
other r~ilway, al).cl, 1,eased alone, the m_e\l_sure of efficient working, we cannot help thinking, would be very 
different from what would be required from a·company whose line was connected with it, who had control 
over their own line and ~ere armed with a. power of i1dding to the traffic of the railway by the control 
poss~ssed over anotl!er line, and whose capabilities and powers in .this respect were reasons which disposed 
Parliament to permit of release to be made to them.'' · 

This, of course, is only preliminary : here is the judgment :-
" It is difficult, indeed almost impossible, to define the precise natme and. degree of efficient 

working which such a company ought to apply under this covenaut; not so difficult to say that it ought to 
be different and greater tha11 would be required from a company or an individual who had nothing but the 
railway leased. 'l'hey could only be required to supply convenient accommodation and attendance for the 
receipt and sufficient means of carriage Qf such goods and passengers as might.be offered at one terminus 
or an intermediate station to be rarried to the other terminus or some other intermediate station, and this 
however small the gross receipts might be." 
Now, that was a case in which there was an agreement to work efficiently; here we have it to 
work in an efficient manner. There was a sharing of profits in both cases. 'J'hat is· a ·very high 
authority, and that seems to me, on the words '' efficient working,'' to giv!'! a very strong prima facie 
interpretation. 

Mn. RITCHIE: Would your Honor give the page of the Report you are quoting from. 
'1'1rn C11rnF J usTICE : lt is p. 356, Vol. XI., Common Bench Reports. 
THE ATTORNEY-GENERAL: I harl not discovered that in my researches, but I think I shall be 

·able to clearly distinguish it from the contract with which we are dealing in the present case. 
Before I leave the question of hardship to the Company I would just like to say that, with regard 
to your Honor's remark, it would be hard for this Company to find additional capital without 
getting any especial return from it, that they have been in that position throughout the greater part 
of their history, and that the ·contract contemplates that they should be in that position. Our 
guarantee is limited to £650,000, and we admit the line cost over a million, and they bad to find 
additional capital, but they are not getting 5 per cent. on that. We did not contE!mplate finding 



133 

them 5 per cent. on that sum, and although they 1nay have to spend it, and may only be getting 
2 or 3 per cent, or even only 2½ per cent. interest for their money. 

THE CHIEF JusTICE: It would be a question of degree. If they had to spend more than this 
£650,000 it would then be a question of how much more they would have to spend. 

THE ATTORNEY-GENERAL: I do not know. iqt i~ an omis!)ion of the reporter, but in the official 
. report of the trial a quotation of a certain clause of the contract which occurs in the report ma:kes 
your Honor say that the true meaning and intention of the clause is that the Company may at all 
time get 5 per cent. on the amount expended by them. In the contract the words are "limited as 
aforesaid," and when you put in those words the point of your Honor'i, question is gone. They 
would have got 5 per cent. if they had not been compelled to spend more than £650,000, but in 
the Act it was contemplated that they might spend more. 

'I'HE CHIEF JusTICE :· That was a speculation. What they have spent has been upon 
construction. 

THE ATTORNEY-GENERAL: One witness called it" progressive construction," your Honor. 
THE CHIEF JUSTICE: All that the Government was entitled to contract for was that they 

. should maintain and work. 
THE ATTORNEY-GENERAL: That closes one-half of the argument, which I may characterise as 

a reply to some of the questions raised by your Horior's interpretation of the contract. I now 
proceed to state some arguments which I may characterise as being in support of our 
interpretation of the contract. 

MR. J usTICE Donns : That is on the second ground. 
THE ATTORNEY-GENERAL: I have so far been replying to His Honor's summing up. I will 

now begin to approach the point of an independent interpretation of the contract, that is, our 
interpretation apart from any other person's interpretation. The first thing I desire to call 
attention to is Clause 6. His Honor bases his interpretation of the words "work and maintain," as 
used throughout the contract, upon the words. following them in Clause 6, viz., "so as to afford all 
sufficient accommodation and due facilities for the passenger and goods traffic of every portion of 
the line," and I would point out that those words are not to be found in any other clause of the 
contract, or in any section of any of the Main Line Railway Acts, and I should like now to draw His 
Honor's attention to the fact that when he quoted the judgment of Sir George Jessel be said that 
unless he interpreted the words "maintain and work " by the words following them in this clause 
there would be a hiatus in the airreement. 

'l'HE CHIEF JUSTICE : You-have those words there ; how do you get rid of them? They are 
in ihe contract-" so as to afford sufficient accommodation." Do you strike those words oU:t or 
not? 

THE ATTORNEY-GENERAL: I only say that it is the only case in which they appear in the 
contract. 

THE CHIEF JusTICE: But is it necessary for a person to put a thing in half-a-dozen ti.mes. 
THE ATTORNEY-GENERAL: I don't say that, your Honor. 
THE CHIEF JusTICE: But if they have once said this in precise and plain words, there they 

state a thing-" so as to afford all sufficient station accommodation and due facilities," and " to 
maintain and work in an efficient manner." 

THE ATTORNEY-GENERAL: I only called attention to the fact that that is the only place in 
which they occur. 

THE CHIEF JUSTICE: Must we not give the whole intention of the contract? If the words 
"maintain and work" are developed in any part, can we omit them? I might go so far and say 
I think the words "efficient working·" embmce everything. I might, indeed, even use the language. 
of Dr. Madden, and say they were redundant, and what does redundant mean but a something· that 
is already iii the contract-a superfluity? 

THE ATTORNEY-GENERAL: I intend to reply to the objection raised by your B onor. It i~ 
quite in my track, but if your Honor will allow me to pick up where I left off, I say that Clause 6 
is tbe only place in which those words occur. After quoting the judg·ment of Sir George Jessel, 
your Honor said :-

" 'l'hat is the definition of maintenance, and would include certain improvements, and if the cas~:stood 
there that would be my guide, but it goes on to say in the same clause of the contract, not only to 'maintain 
and work the said line of rail way in an efficient manner,' but adds 'so as to afford all sufficient station 
accommodation and due facilities for the passenger and goods traffic of every portion of the line.'" 

And, further on, your B onor said:-. 
"The questionis,what do theworus 'maintain and work' mean? If they stood alonelshouldsaythey 

meant renewals, repairs, and alterations, with improvements, if necessary, but when it goes on to say 'so as
to afford sufficient accommodation and facilities for traffic,' do not the parties enlarge the meaning of the 
words?'" 

THE CHIEF JUSTICE: There I do not think I was bold enough. I think I should have gone 
so far as to say the words are redundant. 

THE ATTORNEY-GENERAL: I totally differ from Dr. Madden, if your Honor will permit roe 
to say so, in relation to those words. · . . 

THE CHIEF JusTICE: It is an unusual thing for comisel having taken up one course at a 
t1·ial to take another at suosequent phases of that trial. You sat by hini, yet you did not prevent 
his using those words ; in fact you acquiesced in them at the time they were made. 
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THE ATTORNEY-GENERAL: Your Honor, Dr. :Madden had rio opportunity of arguing as to 
what was the interpretation of the contract. 

'l'HE CHIEF JUSTICE : He argued for some hours. 
THE ATTORN·EY-GENERAL: Yes, in his address to the jury; of course, your Honor, I was 

placed in a som13what peculiar position in bringing· an eminent Counsel like Dr. Madden. over here; 
an~ having put the conduct of the case into his hands for the time, I thought it best in the interests 
of the Colony to allow him to put before the Court whatever seemed to him to be the proper inter
pretation of the contract, without interference on my part. 

THE CHIEF Jus'l'lCE: I think it is better to point oufto you that it can be objected by the 
-other side. 

THE ATTORNEY-GENERAL: I do not wish to go into the matter at all unfairly, but I presume 
it would be open to me to say I took a mistaken view at the trial, and that it would also be quite open 
for Dr. Madden ifhe were here to say that he made a mistake, and to support what I now contend is the 
proper interpretation of the contract. My contention with regard to this clause 6 is that it does not 
-impose any additional obligations on the Company beyond those imposed by the other parts of the 
contract ancl by the Main Line Railway Acts. It is not obligatory in its language, and has no 
obligatory effect. The object of its insertion in the contract was to limit the obligatory effect of the 
-first paragraph of the preceding. clause, in which the Governor contracts in unconditional language 
to pay interest at the rate of 5 ·per cent. per annum on the £650,000 for a period of 30 years. It 
might have been attached as a separate sentence to clause 5. It follows immediately, and is only a 
limitation of it. 

THE CHIEF J USTICB : What you contend is, that the words mean nothing different in that 
clause from what they mean in any other. 

Mn. JUSTICE Donns asked for an explanation of the significance counsel attached to the 
words. · · 

TnE ATTORNEY-GENERAL : I say that their sole object is to modify the r;nconditional and 
·unqualified language used in clause 5. 

THE CHrnF JUSTICE : Dr. Madden says they were introduced into clause 4 of the Act, 
-which says-" The said contract shall contain all such other stipulations and provisions as the 
Governor-in-Council may think necessary to secure the efficient construction, working, and 

'maintenance of the said railway." According to him, those words were inserted to secure the 
•efficient maintenance and working of the railway. 

THE ATTORNEY-GENERAL : I contend it does not extend the obligation of the Company any 
further than if the words stopped at" maintain and work." 

TnE CHIEF J usTICE : I am very much of your opinion, because I think maintain and work 
em brace all traffic on the line. . 

Tm;: ATTORNEY-GENERAL: According to the last case quoted. · 
THE CHIEF J usTICE : And according to common sense, now that T have studied the 

-contract. 
TnE AT~ORNEY-GENERAL: I say that the obligatory clauses of the contract, so far as the 

contract is concerned, are those which say what the Company are to do and impose upon them the 
obligations to do it, and they are clauses 1 and 16. The contract would be perfect, so far as the 
obligations are concerned, with those clauses, and without clause 6. 'rhat is, clauses 1 and 16 
would be quite sufficient and perfect so far as any obligations on the Company are concerned. 
Clause 1 says-:-" The Company shall construct, maintain, and work a Main Line of Railway 
between Hobart Town and ·any point on the Launceston and Western Railway, with running 
powers over that railway to Launceston, subject to and in accordance with the conditions set forth 
in the schedule at the foot thereof, ·which construction, maintenance and working are included in the 
expression 'the said undertaking' herein used." I put it forward as one of the strong arguments 
in onr case tbnt the details of the Company's· obligations are contained in the schedule. I say that, . 
•so far as the contract is concerned, it deals in general language; but when we come to the schedule 
we find the details of the Company's obligation set forth with a particularity that at once implies 
that everything was included which the Company was bound to do before the colony incurred any 
reciprocal obligation. The amount of train service is set out, the seating accommodation for the 
passengers, the minimum speed, the maximum fare, and everything possibly considered requisite to 
secure efficient service is there provided for in detail. 

MR. JUSTICE Donns: Is the carrying capacity provided ? 
'l'HE ATTORNEY-GENERAL: Yes. 
Mn. JusTICE Donns: Where-? 
Tim CmEF J usTICE: In clause· 14 of the schedule. 
THE ATTORNEY-GENERAL: Yes, it states there, "Such trains shall be of such capacity and 

shall start at such hour as the Governor may from time to time determine, having reference to the 
exigencies of a single line of railway, and the general convenience in working of the railway as well 
as regards the Company as the public." Under that clause they are also bound to run four trains 
per day .. 

MR. J usTICE Donns : "Not less than." 
THE A•rTORNEY-GENEHAL: Not less than; and those t,rains may be of such capacity as the 

Governor may .determine, and the Governor may come clown and demand a train as long as the 
science of the day says can run safely on th~t line. 
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THE CHIEF J us TICE: Whatever is done in that sense, you say, is in the course of maintenance 
and working; that is to say, all cost under the meaning of working the line in this particular way. 

THE ATTORNEY-GENERAL : Yes, within the ordinary meaning of the words. - . 
THE CHIEF JusTICE: You argue that the words in the Schedule show that the Governor may 

put on extra carriages, and that the cost of maintenance and working in that sense are to come out 
of revenue. Now, suppose the Company refuse to put on an extra number of carriages; imagine an 
action brought and the declaration is that the Company covenanted to maintain and work the Line 
in accordance with the specified terms in the Schedule, and that they had failed to work the same. 
That would be the form of action; and if under it the cost of working and maintenance the cost 
of those extra carriages was to apply, would not the construction of the carriages also be work and 
maintenance under this schedule? There is nothing in this schedule to say what is -not maintenance 
and work, therefore it would be said that they were work and maintenance under the schedule. 

THE ATTORNEY-GENERAL: They must not take the cost out of profits. 
THE CHIEF J usTICE : The cost of working and maintaining them, we are agreed, comes out of 

revenue. Now, you say that under the covenant they may add those extra carriages. Is not that 
an expenditure in respect to maintenance and working ? 

THE ATTORNEY-GENERAL : Yes, but the first clause says that they will construct, maintain, and 
work according to the schedule, which includes matters of construction. 

THE CHIEF JusTICE: The construction there meant was upon £650,000. That construction 
is complete; but here we have got this all under maintenance and working, and if according to that 
sche~ule they provided new carriages, is not that maintaining and working according to the language 
of the contract itself? 

THE ATTORNEY-GENERAL: That, I say, is at their own cost. 
THE CHIEF JusTICE: Has not the cost of maintenance and working to come out of revenue? 

and are these not costs of maintenance and working? 
'l1HE ATTORNEY-GENERAL: I think, your Honor, that I will be able to deal with that view of 

the question when I come to my next head. I wish now to confine myself to the question of the 
details of the Company's obligation as embraced in the schedule. · 

MR. JusTICE DoDDS: There are two views to this present argument which strike me as follow
ing out what His Honor has said. To put a case: supposing that the four trains which you contend 
are all that are compellable have to be added to. Now, under the contract the Governor has the 
power to call upon the Company to put on an extra number of carriages, if the engines are capable 
of carrying them, to meet the development of the traffic. Supposing it was possible that the Governor 
should increase the rolling-stock, say from 100 carriages to 150, where are those carriages to 
come from? 

THE ATTORNEY-GENERAL: I say that they are to come from capital, and not from revenue. 
Mn. JusTICE DoDDS: Would not that be maintaining and working. Are they not bound to 

put on those carriages? 
THE ATTORNEY-GENERAL: Yes. 
1\11:R. J usTICE DoDDS : Then, is not that a part of working and maintaining the Line within the 

terms of the contract? Is it not one of the things they are bound to do? 
THE ATTORNEY-GENERAL: Yes. 
MR. JUSTICE DoDDS: Then it follows that that is part of the maintenance and working, and 

if that be part of the maintenance and working, it is a sum which they may clearly charge to working 
expenses. 

THE ATTORNEY·-GENERAL: No; I think there is another provision in one of the Main Line 
Acts which shows that was never contemplated. 

MR. JUSTICE DODDS :· Let us deal with the contract. I do not want to take any part in the 
decision, but it is most interesting to me to follow the various points, and the question has cropped 
up if this work and anything else which the Governor has power to call upon them to do, and 
which it is conceded they are bound to do, is not part of maintenance and working? 

THE ATTORNEY-GENERAL: The schedule is referred to in the first clause of the contract which 
shows the strict meaning of the working. We admit construction for the purpose of opening the 
railway. . 

MR. JUSTICE DODDS : ls it not part of working· the line? . 
THE ATTORNEY-GENERAL : No; 1 put it thus : His Honor said in course of the trial that a 

railway in one sense was never finished, and we contend that .the Company are to provide eyery
thing in the nature of permanent additions to the undertaking at their own cost, and that the pro
vision of such new works is not part of maintaining and working the line. 

lVIR. JUST ICE DoDDS : Notwithstanding that, this is something they are bound to do at the 
request of the Governor in Council. 

. THE .ATTORNEX-GENERAL: The meaning· intended is to maintain the line as it now exists; it 
may be necessary to add something to that, and then the word maintenance would cover both after 
the addition has been made. There is no doubt that as to any additional rolling-stock they may 
have put on they can charge the repairs and renewals of it against working expenditure. They 
have now invested another £100,000 capita.I, and henceforth they may charge the repairs and 
renewals of the works in which that additional capital bas been expended as maintenance, and 
in_clude it in expenditure. But maintenance and working cannot be considered by themselves, but 
must be considered with regard to something in existence. When additional carriages come into 
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existence, then.work and maintain will apply to them, but _th~y cannot be made to include the 
bringing of additional carriages into existence. They are not creative terms, nor have they power 
·to create. . , , . 

Mn. J'usTICE Donns: That is going·.a considerable distance, if you say they are entitled to 
charge repairing and maintaining additional stock; and although they may charge the buying of the 
stock to capital, if you state they are entitled to charge the maintenance and repairs, that i~ going a 
long way. · 

THE ATTORNEY-GENERAL: I am quite consistent 1.n my argument that work. and maintenance 
should refer to existing things. 

Mn. JusTiCE Donns: It is something in existence, it is true, but it was something not in 
existence at the time the railway was taken over. What interpretation do you give to the words 
that makes you say this work is not obligatory ? · 

THE ATTORNEY-GENERAL: The words "at least" would not enable us to compel them to run 
six trains. 

Mn. JUSTICE Donns : Not in connection with clause 6. 
THE ATTORNEY-GENERAL: You cannot extract an additional burden to be placed on the 

Company out of clause 6. I am contending, so far, in farour of the Company that we cannot 
: impose an additional burden on them out of clause 6. We have no power to do so. 

Mn. JUSTICE DoDDs : I do not see what is the use of the words " at least." What use are 
they in the contract? . · 

. Tma: ATTORNEY-GENERAL: That they shall not run less. 
Mn. J usTICE DoDDs: Would it not have been sufficient if they had said they shall run four 

-trains? · 
THE ATTORNEY-GENERAL: You know draughtsmen very often use different language with the 

::oame purpose in view, and having the same effect. . 
Mn. JusTICE DonDs : Was it in the contempla,tion of both parties that four trains would 

be sufficient to maintain and develop the traffic all through th_e 30 years ? 
THE ATTORNEY-GENERAL: Both parties contracted for that, and if there were five or six 

trains required, the presumption is that the Company would put them on for their own advantage. 
It must be understood that the rates to be charged for passengers and goods are ,profitable rates; 
this railway was not to be run at losing rates. 

Mn. JusTICE DODDS: Would that not be in the contemplation of parties when the words "at 
least " were used ? 

THE ATTORNEY-GENERAL: Very possibly, but very often such words are thrown in. 
Mn. JusTICE Donns: ;But being in, what do you say? . 
THE CHIEF JusTICE: Pr. Madden says:-" It was perfectly plain that what was contem

plated was the construction of a line which thereafter should be open for traffic. It did not mean 
any other construction; it simply meant the construction of th~ line as then contemplated, which. 
was to be open for traffic within about four years from the start of the undertaking." Mr. Fooks 
was going to prove that the construction was finished, but Dr. Madden admitted it. 

THE ATTORNEY-GENERAL: 'l'o enable them to perform their service for the time being. But 
the obligation of bringing the railway into existence was on the Company. They could only main-
tain what was brought into existence. . 

THE CHIEF JusTICE: What does the contract say? It repeats the language to maintain and 
work, and if you were going· to bring an action against the Com·pany for failing to perform their 
contract, how would you form that action ? How could they do the work if they did not provide 
the facilities? 

THE ATTORNEY-GENERAL: It would be sufficient to say that they did not provide a train of 
sufficient capacity. We would first of all call upon them to provide the trains, and on their refusing 
to comply with that demand there would be a cause of action. 

THE CHIEF JusTICE: 'You say failing to comply with th_at would be the cause of action. 
THE ATTORNEY-GENERAL : You would require to say that the Governor had required them. 

The details of the Company's obligation were all contail)ed in the schedule, and it had been laid 
down ( Elphinstone on the Interpretation of Deeds, p. 113, rule 27), that where a deed contains 

· both a general, vague, or indefinite, and also an exact or particular statement of intention, the latter 
· must prevail. The exact and particular statement was in. the schedule, and not in the general terms 

of the clauses of the contract. It was to the schedule they went for the details of the obligation, 
and there were numerous cases in which schedules to deeds had been held to control and override 
·general words in the other parts of the deeds. On this point I quote the following case :-

" A bill of sale assigned to R all the household goods and furniture of every kind and description 
whatsoever in the house, No. 2, Meadow-place, more particularly mentioned and set forth in an inventory 

· or schedule of even date herewith, and given up to R on the execution thereof. At the time of the 
execution one chair was delivered to R in the name of the whole of the goods. The inventory did not 
mention all the goods in the house.-Held that no goods passed under the bill of sale except those specified 
in this inventory." 

The Court adjourned for lunch. 
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AFTERNOON SITTING. 

The Court re-assembled at 2· 15: 
THE ATTORNEY-GENERAL continued : When the Court adjourned I was re_fe~ng to a class of 

cases which have been decided on the principle that the contents of the schedule to· a document 
must control and override the general terms of the document itself. The principle has most 
frequently been acted upon in the case of bills of sale and other deeds with· sch~dules of property, 
but still it has been taken far beyond c·ases of that sort. It has been taken to apply to cases of 
bills of sale, transact.io_ns in real property, powers of attormiy, the interpretatinn of policies of 
insuranqe in regard to pirates and the' qangers of the seas, and it has been' applied to companies' 
memorandums of association. It was so applied in the case of Asltbury Railway a_nd Canal Co. 'IJ. 
Riche-Law Rep6r(s, appeal cases, vol. 7, p. 653', in which the me~orandu~ ·of assor.iatiozi of a 
company carrying on business as meclianical engineers and Government contractors was in question~ 
It was held that the words '' general contractors" could not be' taken to mean 3:riything beyond the 
more _specific :words previo_usly used in conn~ction with them, and that they co1d1 riot ~~elude 
anythmg not already mentioned. . · 

THE CHIEF JusTICE: I am quite 3:ware of the principle, Mr. Attorney. . 
THE ATTORNEY-GENERAL: I would also like to refer· to the other well-1rnown rule governmg 

the interpretatio_n of contracts that whe;r~ there are express covenants· there can be no implication of 
other covenants on the same subject-matter. Where there is an exprE:iss coven3:nt for an important 
obligation you cannot imply a covenant for any further or additional obligations ·of t~e same kirid. 
No clause can be adde1l to the iristr'umerit by implication.· I will quotEl a c~se:· · · · · · · ·· · 

THE CHIEF JUSTICE: Oh,' we a~mit the principle withcmt ~utbority. 
THE ATTORNEY-GENERAL: I shorild like to quote the w9rds of Lord C,h~ef Justice Den~3:n, 

wQhBere he
6
app~ied this principle. It was in the case of Aspdin v. A¥st~n, 9, Ad,o/p~us <;,n,d El,lis_~ 

. . ,p. 84.-
" Where parties have entered into written engagements with expressed stipulations, it is manifestly not 

desirable to extend them by implications; the presumption is that having expressed some they have_ 
e..xpressed all the conditions by which they intend to be bound under the instrument. It_ is possible tha;t 
each pal'ty to the present instrument may have contracted on the supposition 'that the business vrould in fact 
be carried on, and the service in fact continued during the three years, and yet neither party Illight have_ 
been willing to bind themselves to that effect." · · · · · ' · · · . 1 

An<l here I would interpolate that all the parties to the agreement tµought that the. undertahl,~g. 
would be profitable. Now that it is found to be unprofitable the Court will not pnt any, interpreta
tion on it other than that which is expressed. The Oourt will not seek to niee~ the cOJ;itingency of 
the undertaking being unsuccessful. The Court will not try to find· a· covenant to c'over the dis
appointment of the Company. Lord Denman goes on to say:-

" And it is one thing for the Court. to effectuate the intention of the parties to the extent to which they 
may have even imperfectly expressed themselves, and another to add to the instruments all such covenants_ 
as, upon a full consideration, the Court may deem fitting for completing the intention of the parties, but 
which they, either purposely or unintentionally, have omitted." 
I feel it my duty to quote that judgment in this case, because there may be an unconscious, 
tendency to make this contract fit a different condition of things from that which the parties con-
templated would exist during its continuance. . 

THE CnrnF JUSTICE : But you really ask us to imply a new covenant, to make the Company 
pay, for instance, for all the new carriages that are wanted. You ask us to imply a covenant to 
this extent. . 

THE ATTORNEY-GENERAL: And of course you can refuse, as you are the sole judges as to 
what is in the contract. If I am-wrong of course you won't follow me. The obligation on· the 
part of the Company is to run four trains daily, and until the Governor requires them to enlarge 
those trains, and they refuse to do so, no cause of action in favour of the Colony can arise upon the 
question of inadequate train service; but we have never required the Company to put on additional 
carriages, ai~d we say to them, it is at your own discretion you have put on those carriages, and you 
cannot charge them to us. 

THE CHIEF JUSTICE : Not if they were unnecessary ; but if the carriages were necessary for 
the pmposes of the traffic, then we come back to the old question as to necessary facilities for the. 
working of the line. If they could not supply these then the terms of the 6th Clause is but so 
much verbiage. , . 

TnE ATTORNEY-GENERAL: I contend that the use of the words "shall run trains" means the 
trains with wl1ich they started. That is where· the obligatory language comes in. 

THE CnrnF JUSTICE: It is a double oQligation. The question is, is it confined to those four, 
or is it not also applicable to all other trains necessary to carry on the traffic? That is the real 
question. . 

THE ATTORNEY-GENERAL: Another way of applying the rule of interpretation stated is, that 
if one covenant be restricted or qualified all other covenants referring to the same subject-matter 
are restricted and qualified. If we find in the contract a clause with a restril'tion referring to 
maintaining· and working, any other clause referring to maintaining and working would be restricted 
in exactly the same manner, and would not avail. 

THE CmEF JusTICE : Is that not rather ag·ainst yourself-hoisting yourself with your own 
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petard? If you find _a certain condition in one case it shall be so in all. Can you show me a case 
where the rule is so restricted? 

THE ATTORNEY-GENERAL: Everywhere else it is so restricted. 
THE CmEF JusTICE: Well, don't you hoist yourself with your own petard in this case? 
THE ATTORNEY-GENERAL: By the use of redundant language? 
THE CHIEF JusTlcE: You refused to call it redundant now. It was otherwise at the trial of 

the case. 
THE ATTORNEY-GENERAL : I did not use the word redundant in the same sense as it was used 

by my learned friend, Dr. Madden; no clause of the contract can have the effect of extending the 
meaning of the words in another clause of the contract so as to add another covenant to it. _ 
_ THE CHIEF JusTICE: You mean that where it is in one part restricted it must be canied out 
m all the other clauses of the contract. 

THE ATTORNEY-GENERAL: Yes, unless it is expressly enlarged by obligatory words. 
THE CHIEF JvsTICE: Yes, if it was unqe.alified in one clause it must be done in others in the 

same way. · 
THE ATTORNEY-GENERAL: I wish now to direct the attention of the Court to Clause 5 of the 

Act 34 Viet. No. 13, which says:-
" The said person or Company shall be bound at all times to keep the said railway and whole under

taking in good and efficient repair and working condition; and in case it shall appear to the Governor-in
Council, upon the report of any officer appointed for· the purpose, that the works in any part are not in 

. good and efficient repair and working condition, it shall be lawful for the Governor-in-Council, after such 
notice as to him shall seem fit and proper, and on default by the said person or Company, to direct the necessary 
repairs and works to be performed, at the cost of the said person or Company, by persons to be appointed by 
the Governor-in-Council in that behalf; and the cost of execution of such repairs and works, and all 
charges connected therewith, shall and may be recovered from the said person or Company at the suit of the 
Minister of Lands and Works before any c0urt of competent jurisdiction." 
I submit to your Honor that this covers the same ground that is covered by the words " main
tain and work" as used throughout the contract. My learned friend, Mr. Fooks, went into an. 
elaborate argument to prove that the term "works" included all additional rolling-stock required 
for increased traffic ; but, of course, works must include stations and everything once in existence, 
and which might need repairs or renewal, and the language of the section distinguishes performing 
works from the mere effecting of repairs. . 

THE CHIEF JusTICE: Do·you say that the term "works" includes rolling-stock? 
THE ATTORNEY-GENERAL: That is what Mr. Fooks contended. I say that the term includes 

all that is included in working and maintaining. Why I mention Mr. Fookf; is that his contention 
appears to me to be the same as His Honor's. If you agTee with him you say that the word 
"works" includes all necessary additional rolling-stock. And if this is the case, and if the language 

· of Section 5 of 34 Viet. No. 13 is intendP.d to cover all that is included in working and maintaining, · 
then the Colony can call upon the Company to provide all additional rolling-stock required for 
increased traffic, and if they refuse to provide it then the Colony may step in and do it and charge 
the Company with the cost of it. I don't know where we can find the power to <lo it, but if your 

- Honor's interpretation of the contract is correP.t we could do it, but from my standing-point I don't 
say that we could do it outside of this section ; bnt if your Honor's interpretation of the contract 
is correct, we could do it. , · · 

MR. JusTICE DoDDS: You include carriages in the term rolling-stock? 
THE ATTOUNEY-GENERAL : Yes. 
Mn. JusTICE DoDDS: Then, have yon not a power from time to time to require additional 

carriages under the power to determine the capacity of the trains ? 
THE ATTORNEY-GENERAL: Not under Clause f5 of the Act of Parliament. 
MR. JUSTICE DoDDS: But under the authority of Clause 6, do you not have the power in the 

schedule to do it ?-the schedule you have been referring to? 
THE ATTORNEY-GENERAL: As to the carrying capacity, do you mean? ' 
MR. J usTICE DoDDS : Yes; do you contend that you have that power? 
'l'HE ATTORNEY-GENERAL: I do not contend that we can go and buy rolling-stock, and put 

it on the railway. I do not think we have the power to buy rolling-stock and charge the Company 
with the co_st of it, or to sue them for it. Clause 6 of the contract might enable us to refuse to pay 
the interest if it was not supplied, but it does not empower us to buy it and put it _on the line. 
Section 5 of 34 Viet. No. 13 does that, if it includes additional rolling-stock. And if 1t does, then, 
upon His Honor's interpretation of the contract, we g·et the strai;ige result, that the cost of these 
things whjch, according to the contract, can be charged as maintenance if supplied by the Company, 
can be recovered from the Company at the suit of the Minister of Lands and Works if provided 
by the Colony in the event of the Company's default. They are to pay for it; it is to be done at 
their cost. If we can send it down or make them pay for it, we can sue them for it. 

THE Cmi,:F JusTICE: You can sue them for it. It•is a section which is difficult to be under
stood. The Governor may sue for it and recMer the money. That is how it comes round. . 

'l'HE ATTORNEY-GENERAL: If it is so unintelligible, such a jumble of words, I can only do the 
best I can with it. • 

THE CHIEF JusTICE: To test your argument I apply the rule as to new rolling-stock to 
repairing. You can put new carriages on, and then recover the money from the Company. If the 
Government want repairs they may make them and recover the money from the Company. If that 
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applies to repairs, or the amount comes out of expenses, don't you see the argument is the same 
when applied to carriages. 

THE ATTORNEY-GENERAL: If my argument is sound, that would produce an extraordinary 
result, but the burden lies with the Court to make an interpretation that will make it workable. 

THE CHIEF JUSTICE : Is it not extraordinary that when you can take repairing out of tha 
hands of the Company you can not do the other. Would it not be the same with the rolling-stock? 
It will all come in working and maintenance. Is not that the argument on either side? 

THE ATTORNEY-GENERAL : If the other side can show it is so, then it will be for their benefit. 
THE CHIEF JusTICE: You are instancing that both can be sued for. In both cases the cost 

would come out of the profits of the Company. In both cases the cost would come out of current 
expenditure .. 

THE ATTORNEY-GENERAL: But it is 1.o be at the cost of the Company. I don't shrink from the 
inconsistent result of. the other point, for if it is shown that repairs are to be treated in that way it 
would -be the duty of the Court to make the language agree. They have authority to disregard certain 
words in a document when they cannot be reconciled with others in it, and I put the Court in that 
position .. The Court will not, I am sure, shrink from doing its duty i~ the matter. If my conten
tion is right the Colony will benefit by the default of the Company. If they do it they can charge 
it out of revenue, and if.the Colony does it they can sue the Company for it" and recover. 

THE CHIEF J usTICE : But cannot they take it out of their revenue? 
THE ATTORNEY-GENERAL: Yes, if you interpret it that way. 

· 'l'HE CmEF JUSTICE: If they had to do the repairs, would the Colony not apply to pay the 
costs of the repairs out of the receipts ? 

Tim ATTORNEY-GENERAL: I say not under this clause. 
THE CHIEF JusTICE: Oh, Mr. Attorney! how could the Government do it unless there was 

an obligation on the Company to do it? The Government could not come in unless there was an 
obligation on the part of the Company. If they did it themselves they would include it in 
their accounts as a charg·e for working expenses. Does it make any difference if it is done by the 
Government ? 

THE ATTORNEY-GENERAL: It ought not to. 
MR. ,TusTICE DODDS: The Government can only do what the Company is bound to do. It is 

just on the same footing. If the Company is entitled te increase its rolling-stock and· did so, and 
charged it to construction and maintenance, the Government could only do the same thing. 

THE ATTORNEY-GENERAL: Quite so. 
· THE Cm RF J us·.rrcE : Then we come back to the same point ; the Government would do it, 

and the Company would pay for it, and charge it to working expenses. 
THE ATTORNEY-GENERAL: It seems they could not in a case where they have committed 

default. 
MR. JusTICE DODDS: Why not? 
THE ATTORNEY-GENERAL: Because the law says so. The amount can be recovered from the 

Company. 
MR. JusTICE DODDS: Yes, it can be recovered from the Company, but the Company would 

bring it in their expenditure as damages recovered by ·the Government, and it would be charged to 
expenditure, the same as if they had done it themselves. 

THE ATTORNEY-GENERAL: That is a peculiar way of doing it. 
THE CHIEF JusTICE: Would there not be a sufficient reason for bringing it into their 

accounts? There is a bridge wants repair or 11, drain to be renewed, the Company won't do it, and 
the Government do it themselves, and the Company pay for it and charge it. Then the Government 
says, yo11 must not charge that because it is not maintenance and working. . 

THE ATTORNEY-GENERAL: If it is maintenance and repairs only, that is included. 
MR. JUST ICE DonDs : The position would be the same in any case. . 
THE ATTORNEY~GENERAL: No, you have to give a violent interpretation to the clause if you 

put it in that way. 
MR. JusTICE DoDDs: The Government can only do what the Company is bound to do. It 

makes no difference whether it is as you put it, as to whether the Company pay it. 
THE ATTORNEY-GENERAL: It is a very violent interpretation. I contend that the word 

"works" cannot include rolling-stock. The word "works," as I understand it, would include bridges, 
tunnels, stations,, and so forth. The word " works" all through the Acts means bridges, 
buildings, fences, &c., and not carriages or locomotives .. Yet when we come to section 5, we are 
asked to give a different interpretation to it, and to make it include locomotives. 

THE CHIEF JUST ICE : You need not include it unle!!s you like. . 
THE ATTORNEY-GENERAL: It is only by doing yiolence to the word "works" that you can 

make it include locomotives.* But I leave the argument on this point as I have put it before the 
Court. If it is not thought to be of value by the Court, it will vrobably not fare worse than many 
other arguments that have been submitted to it .. Now, Your Honor, my last argument is, I think, 
one that deserves the serious attention of the Court, although, perhaps, it may afterwards prove to 
be a very empty one. It is this, that the contract is entered into by both parties in pursuance of the 
Ma~n Line Railway Acts, and they are bound by the provisions of these Acts. These Acts constitute 

· • NoTE.-I find that I have not stated· clearly what I intended to assert at this stage of my argument. What I meant to 
assert was that there is a distinctiun made in Section 5 of 34 Viet. No. 13 between "repairs" and" works," and that while 
"repairs" would include the maintenance of the rolling-stock which the Company are bound to provide, the word "works " 
referred to such things as buildings, bridges, fences, &c.-A. INGLIS CLARK. 
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and are the Company's charter in the same sense as are their Articles of Association. .Beyond 
these they could not go, and when both parties, if I may be permitted to use the metaphor, sat 
down to draw up this contract, they had before them these Acts of Parliament. These mapped out 
how far they could go, for we know the Acts provided for every detail likely to be necessary in the 
contract. The Act 34 Viet. No. 13 provides that the contract shall include all the things set forth 
in the twelve sub-sections of Section 3, providing for the gauge of railway, weight of rails, and, in 
fact, every question that could arise _in a contract of this nature. There was their ch_arter, and they 
were obliged to adhere tightly to it, and not go beyond it, and therefore could not use the words 
"work and maintain" in any other sense than they were used in the Acts. The Acts were drafted 
and passed by the Parliament before the contract was drawn, before it ever saw daylight, or had an 
existence. The words had a meaning in those Acts of Parliament before the costract was made, 
and to draw up a contract giving any other meaning· to those words than that they had in the Acts 
was beyontl the power of the parties. · 

TrrE CrrrnF J usTICE : You say, then, that the words in clause 6 are ultra vires to the Act. 
Trrn ATTORNEY-GENERAL: I do not say that at the present stage of the argument. I say that 

the Court will fight strenuously to avoid any interpretation which would charge the parties with acting 
ultra vires; and if Clause 6 is ultra vires it must be ignored. The argument I am now -using, your 
Honor, has been admitted in toto by the other side; in fact, has been used by Mr. Ritchie for his 
own case. I only discovered this two days ago in taking a last look through the official Report to 
see if I had omitted any point that would strengthen my case. I had already formulated my own 
argument on this point, and I then found Mr. Ritchie had 1ised the same argument in his written 
paper, which concludes with these words-it appears on page 109 of the Report-

" Any construction of the contract which shall be repugnant-to the express provisions of the Enabling 
Acts would be ultra vires and cannot be permitted. 

"The Act and coatract are to be read together, Article 10 of contract, and if any divergence, the Act, 
not the contract, must prevail." 
I support every word of that-I take Mr. Ritchie upon that ground most willingly. I support his 
argument as far as this branch of it is concerned. You cannot give to the words " maintain and 
work" as used in the enabling Acts any other meaning than Sir Georg·e Jessel has given to them 
in the case of the Seven Oaks Railway Company, and they cannot be made to mean any more in 
any part of the contract. They stand without any amplificatory context in the enabling Acts. . The 
case your Honor lately quoted, I suppose, is a much oltler case than Sir George Jessel's judginent, 
and is different, as I said at the time, from this case, because the general words, "in an efficient 
manner," had no such schedule as that which is attached to the contract in this case. 

Tim CHIEF JUSTICE : You say that it must be maintained and worked in an efficient manner. 
It is not that it may, but that it shall be, irrespective of any schedule or anything else, and you find 
the words " all reasonable accommodation." 

THE A'.I'TORNEY-GENERAL: I. maintain that those words, before the contract saw the light, 
could not mean any more in the enabling· Acts than Sir George Jessel said they meant in the case 
of the Seven Oaks Railway Company. 

Tim CnrnF JusTICE: Then the Governor was only entitled to contract for the maintaining. 
Section 2 of the Act says:-

" Such person or company shall continue to. work and maintain the. said line in an efficient manner 
during the said period." 
Therefore the Governor could only contract to maintain and work the line after it was once open, 
and the Company was bound to do so-to maintain and continue to work the line in an efficient 
manner during the whole of that time. The Governor is only empowered to do that. All that he is 
entitled to do is that, and it gives the co·ntract this effect, that if new carriages or engines are placed 
upon the line, as they may he, that must be an ultra vires action unless the doing so comes under the 
head to maintain and work. The only thing the Company can do is to maintain and work. The 
unly thing the Company can do is to maintain the work, and everything that is to be done by one 
side or the other is to maintain and work, and if this is so, anything aside from this must be ultra 
vires. 

Trrn ATTORNEY-GENERAL: I say, if you cannot extract it from the language of the Act, it is 
ultra vires. 

'l'HE CmEF JUSTICE : Then that would apply to ·anything that ·is suggessted other than the 
carrying on of the railway, and therefore you maintain that the efficient working of the railway is 
not the adding of extra carriages. · · 

'l'nE ATTORNEY-GENERAL: Yes. I do not shrink from it, because I say that the contract was 
drawn on the belief that it would be carried out by reasonable beings and not by any men who were 
fit only for New Norfolk. This railway, when it was designed, was not one that was to be run on 
unprofitable lines, neither was it·to be run on extraordinary ones. It must be on the same lines as 
any ordinary speculation. · 

'l'HE CnrnF J US'l'ICE: Of coursfl, Mr. Attorney, we have different views of lunatics. You 
must not take it up that the other side are lunatics, for I certainly do not think that a company of 
sane men would be willing· that the profit of the line, the whole of the profit, should go to the 
Government till this £32,500 was paid off; for at that rate there would never be a profit. 

Tim ATTORNEY-GENERAL: Yes, there would be, your Honor, for we say if you do not make 
it for yourselves we will makP. it for you. 
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TH~ CHIEF JusTICE: And in order to make it they have to make new stations and buildings 
and get 1t. 

THE ATTORNEY-GENERAL:· Put it at the very worst, your Honor. If they have made an 
unprofitable contract it is not our look-out. They go into it with their eyes wide open. Really, I 
think, that justifies me in referring again to the judgment in the case of Aspdin v. Austin. Here it 
was held that-

" Where parties had entered into written engagements with expressed stipulations, it is manifestly not 
desirable to extend them by any implications, the presumption is . that having expressed some they have 
expressed all the conditions by which they intend to be carried by that instrument. It is possible that 
each party to the present instrument may have contracted on the supposition that the business would in 
fact be carried on, and the service in fact continued during the three years, and yet neither party might have 
been willing to bind themselves to that effect, and it is one thing for the Court to effectuate the intention o: 
the pa1'ties to the extent to which they-may have imperfectly expressed themselves, and another to add to 
the instrument all such covenants as upon a full understanding the Court.•may deem fitting for completing 
the intentions of the parties, but which they have rather purposely or uninte,nt-ionally omitted. The former 
is but the application of a mle of construction to that which is writt~n; the latter adds to the obligations 
by which the parties have bound themselves, and is, of course, quite unauthorised as well as liable to great. 
practical injustice in the application." 
If the parties to this contract have omitted anything, and made a co'ntract which, when strictly 
interpreted, produces unforeseen results, according to this authority they must be accepted. We 
cannot put in anything to make it better, even for the benefit of both parties, and much as we may 
regret it. · 

MR. JUSTICE DODDS : Your contention is this-that the whole that the Company is bound to 
do is to provide a train service that could be carried on with the equipment as it was taken over by 
the Government. · 

THE ATTORNEY-GENERAL: Yes. 
MR. JuSTICE DonDs: Very well. And you say as to providing for the business of any future 

time it was considered that the Company would give this as reasonable beings, in view of the 
increase of traffic, and con.sequent increase of receipts-in fact, that they would do it for their qwn 
selves. 

THE ATTORNEY-GENERAL: Quite so. 
MR, JusTICE DODDS: Then1 whatever they earned by so doing would go as a reduction of 

the subsidy. 
THE ATTORNEY-GENERAL: Yes. Because the whole meaning of the contract is r.hat we 

guarantee you an income of £32,500 per annum for 30 years. 
MR. JusTICE DODDS: Mr. Attorney, the words you are now using means that they would 

have to expend the margin of capital 'in the acquisition of rolling-stock to meet traffic requirements, -
but the only return they are to get for that is a prospect of a return after they have paid. off this 
£32,500. 

THE ATTORNEY-GmrnRAL : They do not pay it off. 
MR. JusTICE DoDns: Yes. Because the whole of the receipts have to go in reduction of 

that before they can take it. 
THE ATTORNEY-GENERAL: I do not know if I am quite understood. If they make the 

£32,500 they put it in their pockets, and the Government does not have to put its hand into its 
pocket. 

MR. JusTICE DoDDS: But your own argument is that they have to provide four trains, and 
four trains only, daily. Now if they go on and spend another million of money in order to enable 

. them to earn the £32,500, they can never be any the better for it, because, although they do earn 
it by an increase of the receipts, they would lose it in the form of the reduction of guaranteed 

. interest. They would be in no better position if they spent a large sum of money than if they 
remained as they started and just took the Gov(:irnment's £32,500 a year. 

THE AT'.['ORNEY-GENERAL: Is your Honor justified in supposing a set of circumstances which 
I consider to be impossible? 

MR. JusTJCE DODDS: I do not put it: in that way. . 
THE ATTORNEY-GENERAL: It could never have been ·contemplated by the parties that, at 

proper rates for conveyance and carriage of passengers and goods, it would ever be possible to 
spend a million or half a million of money for nothing, but it is a different thing to pay this to earn, 
say, £200,000. If.a company were called_ upon to spend £1,000,000, or if say .£500,0CJ0, to earn 
£32,000, it. might be a hardship ; but there is no hardship in spenqing half a million to earn 
£100,000 or more. . ' 

MR. JusTICE DoDDS: I put it to you, suppose they were called un to spend £500-why 
should a company be called on to spend money if they make· no profit? 

THE ATTORNEY-GENERAL: They are not obliged to. They are not called upon to spend it. 
MR. JusTICE DODDS: But I cannot understand what benefit they gain, and it is a question 

whether they would not be unreasonable beings if they did spend it if they would get no return. 
THE ATTORNEY-GENERAL : · But they need not spend it if they could not get a return. 
MR. JusTICE DoDDS: But do you not see they could not get a return because the money 

would go in reduction of the interest, and it is only when they have wiped off this that they take 
anything themselves. 
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THE ATTORNEY-GENERAL: They are never called upon to wipe off anything, because they are 

in this happy position, that they have someone at the back of them to find this £32,500 per 
for them. Whatever profits they make they keep them, and never share them with the Colony 
uriless they exceed £39,000 per year, and then they share the · excess to repay the subsidies of 
previous years. 

Mn. JusTICE· Donns: Certainly, but that is· not the point. 
. THE ATTORNEY-GENERAL: I put it differently, Your Honor .. We ought not to give to.the 
contract an interpretation that would induce the Company to swell their working expenses and 
compel the Colony to raise a most difficult and complicated question for settlement here or elsewhere 
~~cl~ . • 

Mn. JusTTCE Donns: We cannot look at the consequences. 
THE ATTORNEY-GENERAL: Your Honor must look at the consequences. 
Mn. JusTICE Donns: Will you repeat that argument in reference to the provision of additional 

rolling-stock in a year in which no profits are made? 
THE ATTORNEY-GENERAL: In a year in which--
Mn. JUSTICE Donns: As I have it on my notes I will just read them: In any year in which 

the receipts and expenditure are equal. 
THE ATTORNEY-GENERAL: Yes. 
Mn. JUSTICE Donns : And the Company is called upon to spend £10,000 on additional new 

works that you reduce in that year the guaranteed subsidy they receive to £22,500. 
'l'HE ATTORNEY-GENERAL: It would not reduce the subsidy, but they would have that much 

less to divide amongst their shareholder!:l. 
MR. J usTICE Donn·s: Just so. Now, another case you put was, that if the traffic re<ieipts in 

another year, say, had increased by the sum of £10,000, say, to £42,000, and they had spent the 
additional £10,000, they would be in the same position. 

THE ATTORNEY-GENERAL: But you have this intermediary case, in which they make £32,500, 
and require to' spend £-10,000 in rolling-stock, and they spend it and get £10,000 from the 
Colony to recoup them for that outlay. In the year in which they made £42,500 they get no 
subsidy from the Government, and if they still have to spend £10,000 they are in the same position 
as when the total receipt only gave them £32,500. 

Mn. JusTICE Donns: That is on the assumption that the working expenses do not exceed the 
receipts. 

THE ATTORNEY-GENERAL: 1 am_ only dealing with the question of a surplus. 
Mn. JusTICE Donns: Oh, you are dealing with a surplus: . 
THE CmEF J usTICE: You put it that the receipts and expenditure are equal. 
THE ATTORNEY-GENERAL: I have given several cases. I say that such is the case in my reply 

dealing with the arg·ument of His Honor on the question of hardship, and I point out that though 
this ·hardship may occur the contract fails to relieve them when the receipts and expenditure 
balance. 

TrrE CHIEF JUSTICE : If you are dealing· with a surplus it is a different thing altogether from 
the other. 

THE ATTORNEY-GENERAL: Oh, yes! it is a surplus. I think that concludes my argument on 
the subject of misdirection. 

THE CHIEF J usTICE: It seems to me that the only thing is whether the Company is bound 
simply to work the traffic with the same equipment it started with, or whether it is bound to provide 
additional equipment. · · . 

THE ATTORNEY-GENERAL: That is all we can compel them to do under the contract. 
THE CHrnF JusTICE: It seems to me that if they are bound to put on increased rolling-stock, 

engines, and provide increased station accommodation for the public, then there would be no 
substantial difference in the construction of the contract between us. You say that contract does 
not bind them to do more than to maintain and work, and that there is nothing new to be put on. 

· THE ATTORNENY-GENERAL: I go further, and say the Colony never contemplated that 
the Company should give such a service· as should do away with the necessity for the Colony's ever 
having to provide any additional service for itself. · 

. '1'1rn CHIEF JUSTICE: Then you say all it is bound to do is to work and maintain, and if it 
requires extra station accommodation it can only come from revenue. Thus one side of your con
tention is that they are not bound to put anything more on than they had on the line at starting, but 
that th,ey are bound to keep it in ,repair, and to work it precisely as they started. 

Tirn AT·roRNEY-GENERAL: That is my primary contention. I go further, and say that the 
clause which enables the Governor to decide on the size of the _trains cannot extend the application 
of the words "maintain and work" to something which is not in existence. 

THE CHIEF JUST ICE : Then they are ultra vires. 
THE ATTORNEY-GENERAL: You cannot maintain a thing which is not m existence. Neither 

can you- . 
'111m C;mEF JusTICE: Then it is ultra vires, because the Act reads "maintain and work." 
THE ATTORNEY-GENERAL: Then, if it is so, I must submit to it, your Honor. 
MR. JUSTICE Donns: The subsidiary branches of your argument rests on this one contention, 

that the Uolony has only a right to expect the working of the service it took over. . · 
Tim ATTORNEY-GENERAL: I say, whatever you may extract from the schedule they are bound 

to do; and in regard tu that part of the schedule that talks about the Governor determining the 
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capacity of the trains, if it does empower the Governor to call upon the Company to provide 
more rolling-stock, then the word "maintain" does not apply until the stock is there. 

THE CHIEF JusTICE: What portion of the Act compels you to find new carriages? 
THE ATTORNEY-UENERAL: I do not know that there is any. I believe there is a difficulty in 

Clause 5. 
MR. JvsTICE Donns: If you confine to the strict interpretation of clause 5, to "maintain and 

work" only that which is in existence, it must, of necessity, exclude that in the schedule. 
THE ATTORNEY-GENERAL: I say that the clause in the schedule does not mean more than 

the words " maintain and work " mean in the Act. 
MR. ,T usTICE Donns : If you confine it to that, then that creates a difficulty as. regards the 

schedule. . 
THE ATTORNEY-GENERAL: If the schedu.le is inconsistent, it must go. 
THE CHIEF JusTICE: I do not see how you can reconcile the schedule and the Act together. 
THE ATTORNEY-GENERAL: Of course I stand upon the Acts of Parliament, and say you 

cannot go beyond them. In regard to clause 5, I consider it is only by a violent extension of the 
meaning of the word "works" that you can include additional rolling-stock in it. The terms used 
in the Act refer to roads and bridges, &c. . 

MR. JusTICE Danns: That was quite consistent with the argument you took up this morning, 
that the Company were not to go beyond the number of trains stated.· 

THE ATTORNEY-GENERAL.: If they give any other, such as a suburban service, they must do 
it at their own expen;;e; they are entitled, if they chose to keep separate books, and keep the profits 
to themselves. We have nothing to do with that service. 

THE CHIEF JusTICE: There is another difficulty. Did not a subsequent Act recognise this 
contract as faulty, and therefore to be set aside? And did not the language to "maintain and 
work " include the putting on of extra carriages? . 

THE ATTORNEY-GENERAL: I am thankful for that particular suggestion, because Mr. Lovett, 
in his eviderice, proved that for the first 10 years the Company maintained according to our 
construction of the contract. On .the second branch of my argument, as being against the weight of 
evidence, I presume the Court will agree with me that if our contention as to the interpretation of 
the contract is right, the balance of the expert evidence was largely in our favour. 

THE CHIEF J usTICE: We do not look upon the evidence as affecting the case; both counsel 
repudiated it, and in summing up I repudiated it. It is solely a question of construction, and really 
whether my construction ·was right, and that they should do all that is reasonably necessary. Now 
you contend that the Company were only bound to work the Railway as it was started. Of course 
the contention is perfectly new, and was not propounded at the trial. 

THE ATTORNEY-GENERAL: I admit that; and allow me to make a personal explanation. 
When we employed Dr. Madden, a gentleman of such wide reputation at the Australian Bar, we 
allowed him to take his own course ; but in his absence it is my duty to do the best I can as the 
case presents itself to me, and I know in some points I have differed from that gentleman. I need 
not trouble the Court, then, on the question as being against the weight of evidence, because if our 
interpretation is correct, I think his ,Honor will admit that the balance of the expert evidence was 
entirely in our favour as to what was the ordinary meaning of maintaining. 

THE CHIEF JUSTICE : We have nothing to do with the balance of evidence. All that was left 
to be asked was what was reasonably necessary--whether all those works were reasonably 
necessary for the due efficient working of the Main Line, and the jury found their verdict. There 
is no question if the weight of evidence can arise in the issue. 

THE ATTORNEY-GENERAL : Of course the verdict was given alternatively. 
THE CHIEF J UST1CE : As long as the present verdict stands the alternative is nothing·. 
THE ATTORNEY-GENERAL: But I may point out the inconsistency of the findings. They have 

put the items stores Hobart, porch and gatekeepers' lodges on one side, and on the other covering 
of an engine shed and the rolling-stock. · 

THE CHIEF JusTICE: I quite agree with you in what you say as to the estimate of the 
damages from the Colony's point of view. I think there is a strong case there that the finding was 
against the weight of evidence; in fact I do not think as far as the new rolling-stock was concerned 
that it wonld stand. At the same time that question cannot arise until the first verdict is got rid 
of. I think upon my own view that the jury were in error as to the amount they found under 
that second verdict ; that was my opinion, and the opinion of the Judge who tried the case. is 
sometimes considered worth something. 

THE ATTORNEY-GENERAL : It only remains for me now to move for the rule. . 
THE CHIEF JusTICE: You do not ask that, but I presume you would prefer a new trial? . 
THE ATTORNEY-GENERAL : I would prefer a new trial in the circumstances. If the jury had 

found a consistent verdict my application would be to set aside the present verdict and enter this 
alternative one. If the jury had found on the one side for the Government and on the other side 
for the Company, I would have moved in that direction, but the jury have put us in such a peculi;tr · 
position that I have to ask for a new trial. · · 

THE CHIEF JUSTICE : I do not know how they come to put in new rolling-stock in place of 
renewals and improvements. 

THE ATTORNEY-GENERAL: And they put gatekeepers' cottages on the other side: 
THE CHIEF JUSTICE: It is very difficult to say how it was arrived at; but I do not consider it 

is satisfactory as an alternative. But we need not consider it, because you ask for a_ new trial. · 
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TnE ATTORNEY-GENERAL:. Yes. 
THE CHIEF JusTICE: I should like to have an opportunity, before I <lecide, to think over the 

arguments; and I am very much indebted to you, Mr. Attorney, for the trouble you have taken in 
the matter, and the force with which you have put your views before me. I have had the advantage 
of hearing Mr. Fooks and Mr. Miller, and I do nut think that you have failed to exhaust the 
·arguments on your side. I see M1·. M'Intyre sitting next you, and I am sure that _there has been 
an amount of labour and trouble imposed upon counsel in presenting the case so ably before the 

• Court. I will be able to say whether I g-rant the rule prnbably on Friday, and if I should not grant 
the ruJe, I will take a little time before I put my judgment on paper. 
· The Court then adjourned. 

FRIDAY, 12TH JULY, -1889. 

THE CHIEF JUSTICE, in delivering judgment, said : 
This is a motion for a new trial on the ground of misdirection. The case was heard before me 

at the last Civil Sittings, when Mr. Fooks, Q.C. (of England), Mr. Byron Miller, and Mr. Ritchie 
appeared for the suppliants, and the Attorney-General, Dr. Madden (specially retained from the 

· Melbourne bar), and Mr. M'Intyre represented the Crown. 'l'he supplication sets out a contract 
between the Governor of this Colony and the Company, by which the Company contracts to · 
construct, maintain, and work a main line of 1'ailway between Ho6art and Launceston, aml the 
Governor guarantees interest at tlie rate of £5 per cent. per annum upon the money actually 
expended in the construction of the. raiiway up to and not exceeding £650,00Q, for a period of 30 
years from the opening of the line for traffic; the supplication then avers that ·the line was duly 
constructed and ope~ed for traffic, and that the Company has ever ~ince maintained and worked the 
line, and then the Company assigns, as the b1·each of contract, the non-payment of a large sum of 
guaranteed interest. The Crown pleaded several pleas, but the third was added by consent in order 
t<? directly raise on the face of the pleading·s the real question in issue. This plea states that during 
the period for which it ·is in the supplication alleg·ed that Her Majesty did not pay a large portion 
of interest, profits were made by the said Company, and that such profits were by the said deed 
agreed to be taken and received by the said Company in reduction of the 1,aid interest, and the plea 
then avers that, except as to the amount of profits so made and rec~ived by the Company, the 
Crown had paid and satisfied all interest due and payable under the said deed. The contrnct is 
made -in pursuance of the Acts of the Parliament of Tasmania, 33 Viet. No. 1, and 34 Viet. No. 13, 
by deed dated 15th August, 1871, between the Governor, with the advice of the Executive Council 
of the one part, and the Main Line Railwav Co., Limited, of the other part. The contract so made 
was varied by the subsequent Act 46 Viet. ·No. 43. These three Acts and_ the contract constitute 
the contractual documents between the parties, and form. the foundation of their respective rights 
and liabilities so fai· as the present case is concerned. By clause 8 of the contract, after the line is 
opened the Company is to furnish quarterly abstracts of their receipts and expenditure, and the 
Colony is bound to pay, within 14 days after the delivery of the abstracts, such sum as will, with 
the profits, if any, ~f the preceding quarter, make up interest at the rat~ of £5 per cent. per annum 
on £650,000, or such less sum as the railway and works might cost. The difference between the 
parties is as to the amount of profits. To ascertain the profits, it is uece.ssary first to find the 
amount of revenue, and next the expenditure for the maintenance and worl~ing of the line, and any 
balance that remains, after deducting· such expenditure from the revenue, represents the profits. 
The amount of revenue is admitted, and the amount actually expended by the Company is not 
questioned, but the· Crown contended that part of this expenditure. ought not to have been charged 
to ma}ntenance and working expenses, and so. could not be charged at all under the contract in 
reducmg the profits. The part of the expenditure that is in dispute was. reduced, before and at the 
trial, to eight items only-viz., in the year 1883-

. . £ ~ ~ 

I. Hobart, erection of store and alteration of original store 
to form continuation of carpenters' shop .............. . 

2. Hobart, building chimney stack' and founda_tion for 
brass furnace, &c. . ................................. • •. • • • • • 

3. Hobart, porch in front of station ....................... . 
4. Gatekeepers' lodges ......................................... . 
5. Rolling-stock ............................................... . 

TOTAL ................................... . 
And in the year 1884- . 

. 6. Gatekeepers' lodges ......................................... . 
7. Rolling-stock ; ............................ ; ................. • 
8. Remuneration to trustees ................................... . 

306 8 2 

721 ]3 5 
91 13 ]] 

136 14 11 
3827 18 8 

5084 9 

52 10 
·sos1 1s 

472 10 

1 

0 
4 
0 

TOTAL ................ '..................... 8612 18 4 
. 'l'hus, the total of the items in dispute amounts to £13,697 7s. 5d. The jury found in favour of 

the Compariy for the sum of £13,224 17s. 5d. and interest, being the amount claimed less the sum 
of £472 IOs. for item_8, as.to which the jury found that it-was not a legitimate expenditure arising 
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out of the contract. _ Omitting item 8, the Crown's contention was that the other seven items were 
not expenditure in maintaining iJ,nd working the line, but were items of construction, and should be 
carried to a separate capital account to be provided by the Company, and could not be charged 
against the revenue in reduction of the profits. On the other hand, the Company claimed to charge 
these seven items to expenditure in maintaining and working the line, and that, therefore, they were 
entitled to deduct them from the revenue in arriving at profits. This was the issue between the 
Company and the Crown. It was admitted at the trial by the Crown that the Railway was con
.structed at a cost exceeding- £650,000, and opened for traffic in :November, 1876, in accordance with 
the contract. ·Upon the Company proceeding to produce witnesses to prove that, in consequence of 
the increased traffic on the line, the works and rolling-stock comprised in the seven items in dispute 
were necessary, Dr. Madden interposed and admitted that they were necessary. The Counsel on 
both sides maintained that the "construction" referred to in the Acts and contract is the original 
constmction,_ on the cost of which, up to £650,000, interest was guaranteed, and which construction 
ceased on the through line being opened for traffic. As a fact, differences arose as to construction, 
route, &c., but these were finally compromised by the Acts 42 Viet. No. 5, and 46 Viet. No. 43, so 
that any course of dealing· between the parties before the latter Ac_t in 1882 is of little value. The 
evidence o-f the experts appear to me to Le irrelevant when the real issue between the parties came 
to be developed, and the case turned upon the admissions made, _and the construction of the Acts 
and -contract. In summing up, I stated that my comments on the contract would be rather a 
discussion for the counsel than for the jury. I then defined "profits" in the language of the 5th 
section of 46 Viet. No. 43, as the surplu,:, if any, of the revenue after deducting from it " the expen
diture for and in respect af the maintenance and worlling of the Railway," and in this definition the 
Attorney-General, in moving for a rule, expressed his concurrence. l then expressed my opinion 
that, under the contract, as the traffic increased the Company was bound. to provide extra rolling
stock, &c., to meet the exigencies of such increase, and lastly, as to the cost of it, that the supply of 
this extra rolling-stock, &c. was included in "maintaining and working" by the parties themselves 
in the language used by them, and I directed the jury that the words "maintaining and worlting" in 
the contract (the expenditure on which I had pointed out was to be deducted from the revenue of 
the line) did not embrace simply making· renewals and repairs, as was contended for by the Crown, 
b1it that " the;, embraced whatever was necessary-reasonably necessary-to afford all sufficient station 
accommodation and due facilities for passenger and goods traffic of every portion of the line." I 
adopted these words as being the languag·e of the contract itself in clause 6, and as being in my 
opinion a reasonable interpretation of the words "maintain and work in an efficient manner," and · 
the question that went to the jury was whether the seven items were reasonable and proper expen
diture so as to '' afford all sufficient station accommodation and due facilities for the passenger and 
goods traffic on every portion of the line." Counsel for the Crown having already admitted that they 

-were necessary to supply the exigencies of increased traffic, I need not have leh any question as to 
the seven items to the jury, but have directed a verdict for the Company. I, however, left the 

· question to the jury, and also a question on item 8. I also asked the jury to find the amount 
that would be _due to the Colony on its construction of the contract-viz., that to "maintain 
and work" included only "repairs and renewals with ordinary improvements made in the course of 
alterations," and not additional and new rolling-stock, &c., so that if my construction was wrong the 
expenses of a new trial might be avoided, reserving leave to move to enter a verdict for the amount 
so found. The jury found for the Company that the seven items were reasonable expenditure for 
the purposes named, and against the Company as fo item 8 for the remuneration of trustees, and 
then they found, as I requested them, the amount due in their judgment on the Crown's construction. 
No exception was taken to my direction, but I am clear that there would have been had I not put 
the Crown's case, with leave to move. I think it right that the Crown should now stand in the 
same position as if it had excepted on the question at issue between the Crown and the Company
viz., whether the Company being bound, as was contended on both sides, to provide such new and 
additional stock, &c., as the increase in traffic might from time to time require, the Company was to 
be at liberty to pay for it out of revenue. The Attorney-General does not now move to enter a 
verdict for the alternative amount, found by the jury to be due on the Crown's_ construction, because 
·he is of opinion that the jury included in it items that were new and additional, and not mere repairs 
and renewals, and in this I concur with him. He moves on the grou·nd of misdirection. In a· 
lenghtr argument he fii·st pointed out what he considered were the difficulties and inconsistencies 
that would· arise from my direction as to the meaning of the words maintain .and work, as used in 
the contract, and then at last confined himself to the contention that the Company was only bound 
to maintain and work the line precisely as it was constructed and equipped when it was first opened 
for traffic, or as he admitted, when it was put to him, that although traffic increased so much, 
that the line, as originally equipped, would not carry one-half the passengers or goods tendered for• 
transit between the stations on the line, the Company- was not bound to supply means of transit for -
such traffic. In other words, the Company would be entitled to the bonus of £3'l,500 a year during 
the 30 years if they ran two trains daily between each terminus (for the contract requires at least 
two trains to pe run daily each way) with· the same quantity of rolling-stock they opened with in -
1876. This, he contended, was the true construction of the contract, and if it be so I ·certainly -
misinterpreted it at the trial. But this. construction is in direct opposition to the contention of 
Dr. Madden, who virtually conducted the ca~e for the Crown at the trial. There Dr. Madden, -
whilst opening the case for the Crown, entered at length into the interpretation 'of the contract, 
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prefacing what he said by stating that "the remarks he was going to make were really intended 
for His Honor." Dr. _Madden presented the case for the Crown in the following aspect. He said (I 
quote from the report of the case published by the Crown, which in this is, 1 think, substantially 
correct)," Section 6 of the contract was a prohibitory clause. It provided that no sum shall be payable 
for guaranteed interest for any period during which the Company do ·not continue to maintain 
and work the said line of railway in an efficient manner, so as to afford all sufficient station 
accommodation and due facilities for the passenger. and goods traffic of every portion of the line. 

. . . . His Honor would, he thought, see that all this was cutting tliem down and 
enforcing their obligations, and the language was redundant, in that it took Section 4 of the Act 
that he alluded to-viz., "the contract shall contain all such other stipulations and provisions 
as the Governor in Council may think necessary to secure the efficient working and maintenance · 
of the said railway." To maintain in an efficient man_ner was to maintain the railway as it 
reasonably must be maintained, and therefore to carry that further and to provide for all, that was a 
mere redundancy of language. . . . . . . Section 6 (of the contract) threw a great deal 
of light upon what was intended to be meant by the words "maintain and work," and these were 
words for the jury to decide thereafter as to their meaning . . . . The words were 
that the Company were bound to do so and so. After giving an illustration of what he 
contended, Dr. Madden added, "the same thing applied to municipal works. ·The men who 
undertook to do those works must do them under the maintenance clause, and would have. 
to find the money. Government might just as · well undertake to do the work themselves. 
He apprehended that the legal and ordinary meaning was . that the Company should do 
the work at their own cost, and that was ·beyond contention." The Crown thus insisted that 
the Company was bound to do all that increased traffic demands, and the Company from 
the first admitted that it was so. Dr. Madden contended that whilst to maintain and work in an 
efficient manner bound the Company to supply whatever· additional works increased traffic required, 
yet that the original cost of such supply must be at the expense of the Company, whilst the ordinary 
costs of maintenance and working only would come out of revenue. But the weakness of this 
position has apparently been recognised by the Crown, for if the additional works come under the 
head of maintaining and working, as is virtually admitted by his contention, then their cost is 
chargeable against revenue, for all expenditure in respect of maintenance and working is to come 
ont of revenue ( 46 Viet. No. 43, sec. 5.) I am therefore uot surprised that the Attorney-General did 
not attempt to argue the case upon the aspect in which it was presented at the trial. That the 
position taken up by the Crown at the trial is unmaintainable is still more clearly demonstrated by 
reference to the Acts of-Parliament. Section I of 34 Viet. No. 13 empowered the Governor to 
contract with any person or company for the construction, maintenance, and worliing of a Main Line 
of Railway in consideration of the Governor guaranteeing to such person or company interest at the 
rate of £5 per c_ent. per annum on any sum of money, not exceeding in the whole £650,000, which 
the said Company or person might actually expend in the construction of the said Main Line of 
Railw·ay. Section 2 provides that "such guarantee shall continue for 30 years from the date at 
which the said line is opened for traffic, provided that such person or Company shall continue to 
work and maintain the said line in an efficient manner during the said period." The Act therefore 
empowers the Governor to contract only for the construction, which is long since completed, and for 
the maintenace and working of the railway; and the second section secures the guaranteed interest 
to the Company for 30 yeai:s, provided it continues to maintain and work the line in an efficient 
manner during tltat period. All, then, that the Governor was empowered to contract for (after con
struction) was maintenance and worlting, and all that the Company was required to do, 
to·secure its g·uaranteed interest during the 30 years, was to mainta.in and work. Everything, 
therefore, that the Governor was empowered to contract for, and all that the Company was 
required to do, were -included under the terms maintenance and worlting. BuL all the· 
expenditure for and in respect of the maintenance and working (46 Viet. No. 43, sec. 5) was 
to come out of revenue, therefore the cost of everything that was to be done under and in pursuance 
of the contract was to come out of the revenue of the line, and there could, therefore, be no profits 
till this cost had been deducted from the revenue; and I understood this position to be conceded by 
the Attorney-General when moving. If this position is correct, Dr. Madden having admitted and 
contended that additional works must be performed by the Company under the contract in case of 
increased traffic demanding them, then, in the face of the Acts of Parliament, their cost is to come 
out of the revenue of the line, so far as it admits, before there can be any profits. The Attorney
General did not impeach my direction upon the aspect of the case presented by the Counsel for the 
Crown at the trial, but he says that aspect of the case was wrong·. No exception was taken to my 
direction that the supply of necessary additional stock, &c., was compulsory on the Company, and 
none could have been taken by the Crown, because on this question the direction was in accordance 
with expressed views of the Crown through its· Counsel, Dr. Madden, with the Attorney-General 
sitting beside him ; the only point' left open and at issue between the parties being, not whether 
additional stock, &c. was to be provided by the Company, but how it was to be paid for in the first 
instance, Dr. Madden contending that the Coqipany was bound to provide and pay for_ it, and that 
the cost of repairs and renewals only could be deducted from revenue, as disting~ished from new 
works rendered necessary by increased traffic. On the Attorney-General's attention being called to 
the fact that Dr. Madden had at the trial put a diffe1,ent construction on the contract, he said he 
"totally differed with Dr Madden '' in relation to the words in clause 6, and subsequently added that 
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he· did not wish to go into the matter at all unfa,irly (of this I needed no assurance), but he 
presumed it would be open to him to say that he was mistaken .at tqe trial. But the Crown 
took the chance of obtaining my decision in its favour upon what it then co,1tended was the true 
construction of the contract, and after being defeated on that, now attempts to set up another and 
inconsistent construction, which was not suggested at the trial, and upon which I was never requested 
to give any direction whatever. But Counsel is bound by the course taken at the trial, and cannot,. 
in moving for a new trial, set up a new case totally opposed to th&t set up at the original trial. The 
procl;)dure is novel, and is sufficient ground for the refusal of the rul!'), The cas~, however, is one oi 
great importance aild responsipility, and I do not desire to let my decisiop rest upon so narrow a 
ground alone withoi;it giving also full consideration to the new constructiqn that the Crown now 
proposes to pu~ upon th~ contract. 'That construction is that the contract does not compel the 
Company to do more than to majnt:;tin a,nd work the line with its original equipment as it existed 
when the liIJe was opened for traffic in November, 1876, and that it is the cost of repairing and 
renewing this, and also of repairing and renewing any additional equipment (which the Company 
may voluntarily provide at its own cost), that is to be deducted from revenue in order to ascerta,in 
the profits. Is, then, the Company only bound to maintain and work the line as originally equipped 
for running two through trains daily each way? Now Clause 6 of the contract is as follows:..,...-, 
No sum shall be payable for guaranteed interest for any period during which the Company do not 
continue to maintain and work the said line of Railway in an efficient mcr:nner, so as to afford all 
sufficient station accommodation and due facilities for the passenger and goods traffic of every portion. 
of the line." This clause, and especially the latter words "to afford," &c., clearly indicates or throws, 
as Dr. Madden said, "a great deal of light upon what was intended to be meant by the words 
'maintain and work.'" The Company is to continµe to afford all this during the 30 ye;:i,rs. At the 
trial Dr. Madden said that the latter words, "to affor~," &c., were redundant. I agree with him that 
to work the railway efficiently for 30 years would include the rest, and I ought to have expressed this 
view more unhesitatingly than I did at the trial. These so-called redundant words seem to me to 
express what might otherwise possibly have been open to conterition; at any rate, they are valuable· 
as giving the interpretation that both parties to the contract placed upon the words " maintain and 
work in an efficient manner," before any dispute arose between the~. Moreover, if this is the 
interpretation given to tpe words "maintain and work" in that clause, they will, prima facie, bear 
the same meaning wherever they are repeated in the contract. The Attorney-General, however, 
differs from the Counsel who addressed the Court at the trial, and says the words are not redundant, 
but remarked that they were confined to that clause alone, and afterwards contended that if the 
redundant words carried the construction of the contract beyond the restricted me_aning which he 
placed upon "maintain and work" in the Acts, then they were ultra vires, as including more than 
the Governor was empowered by the Acts to contract for. The first remark is already sufficiently 
answered; as to the words being ultra vires, section 4 empowers the Governor to insert such pro
visions in the contr11ct as he may deem necessary in order to secure the efficient working of the 
railway. At the trial the counsel for the Crown maintained that the words "to afford," &c. in 
clause 6 were inserted in pursuance of the powers conferred by that section upon the Governor, a~d 
I concur with them in this, and consider it a very reasonable provision for securing efficient working·. 
There is yet another ground: this contract, as it stands, has been acted upon, and this portion of it 
has been so far carried out by the Compa,ny. Moreover, the parties have had differences and compro
mises under this contract, and the Legislature of the Colony has give effect to these compromises based 
upon this contract, and has recognised the contract, legislated upon it as a valid and subsisting· contract, 
and it appears to me that it is too late now for the Crown to say that it is ultra vires. Looking again 
to the contract, the Company covenants to construct, maintain, and worh the line in accordance with, 
the conditions in the schedule; one of those conditions is as follows :-When the railway is completed 
and open for traffic, at least four trains shall run daily upon the said line from, &c. and to &c. and 
such trains shall be of suclt capacity, and shall start at such hours as the Governor may from time to 
time determine, having reference to the exigencies of a single line of railway, and the general con
venience of the working of the railway, as well as regards the Company as the public. This has to be 
done under the covl;)nant to "maintain and work," construction having ended. If traffic increased,. 
and the Governor ordered ten extra carriages to be added to each train, and the original equipment 
was insufficient, as it would be to provide them, then this would be an instance of new and additional 
rolling-stock having to be provided under the covenant to ma~ntain and work, and therefore would 
be inconsistent with the Attorney-General's contention that those words only meant repairing and 
renewing the original equipment. His answer to this again is that this provision is ultra vires. 
The observations I l1ave already made as to the words in clause 6 being ultra vires apply with 
equal force to this objection. This provision also indicates the intention of the parties that the 
contract should include something more than the mere equipment with which the railway opened. 
Section 4 of 34 Viet. No. ] 3 provides that the " contract shall contain all such other stipulations 
and provisions as the Governor in Council may think necessary to secure the efficient (construction} 
working and maintenance of the said Railway." It certainly is remarkable that the Crown should 
now in its own favour seek to strike out of the contract any term that the Governor in Uouncil 
thought necessary to insert as against the Company under this power. As the Company is bound 
under section 2 of the Act to work in an efficient manner for 30 years, it appears to me that the 
Legislature intended by section 4 to confer on the Gqvernor power to ·insert stipulations in the 
contract to secure the efficient worJ,:.ing of the line during the 30 years, a1:i.d not merely the efficient 
working of the equipment with which it opened: so narrow and restricted a construction appears to 
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me unreasonable, and opposed to the intention of the Legislature as well as the contrrnting partie~. 
Looking into authorities, I find that the words "work efficiently" in a railway contract have been 
the subject of judicial interpretation and decision in the case of 1'/te We&t Landor. Co. v. Tlte 
London and Nortlt- ·western Co., 11 C. B., 254. The latter railway rented the former, and 
covenanted to work it efficiently, and to pay as rent (amongst other things) a certain proportion of 
the profits. In the judgment, on appeal to Court of Exchequer Chamber, p. 352, it is said
" We agree with the judgment of my brother Maule, that it never could have been_ intended that 
the defendant's company was to work the railway in such a manner as to produce the largest 
quantity of gross receipts. 'fhat might entail a ruinous loss on themselves. They were not bound 
to lay down a double rail where a single one was before, or to apply a part of their large capital to 
the erection of new stations, or to disarrange all their plans so as to make the plaintiffs' line of 
railway productive at the expense of their own. A fair and reasonable mode of working the railway 
so as make it productive is all that can be required." And, referring generally "to a person or 
company under contract to "work ef,Iicieritly," the Court says, p. 358, " They could only be 
required to supply convenient accommodation and attendance. for tlte 1·eceipt, and sufficient means 
of carriage of such goods and passengers as migltt be offered at one terminus or an intermediate 
station to be carried to tlte other terminus or some other intermediate station, and this, however 
small the gross receipts might be." The language in the Main Line contract is "to work in an 
efficient manner," and in the case cited "to work efficiently," and in each case the parties are to 
participate in the profits. From this case it would appear that the Crown could, under the terms 
"to maintain and work in an efficient manner," compel the Company to "supp~1J convenient 
accommodation and attendance for the receipt, and sufficient means of carriage, of such goods and 
passengers as might be offered " along the line. 'fhe Attorney General pointed out that· the 
Seven Oalts Co. v. Dover Co. L.R., 11 clt. d., 634,~was a la.ter case, and so it is, but in it Sir George 
Jessel had to decide only whether certain new steps to a station came within the meaning 
of" maintenance and working," and he then defined " maintenance," but neither had to consider nor 
decide what "working efficiently" meant. Again, in the case of In re Cornwall Mineral Ry. Co., 
48 L.J., p. 41, a waggon company let rolling-stock to the Railway Company at a rent, on payment of 
which for a term of five years the Railway Company was to become entitled to the stock,' absolutely the 
rent being equal to purchase-money and interest. A receiver had been appointed undec the Rail way 
Companies Act, by section 4 ofwhich moneys were not payable to·creditors until after due provision 
"' for the working expenses of the railway and other proper outgoings." It was held that the rent 
{which was pro tanto purcltase. money) of the rolling-stock was a "working expense, by Jessel iW.R. 
and Brett and Cotton, L.J.J. So that authority, in the former case, is directly opposed, and in the 
latter inferentially so, to the narrow construction now set up by the Crown. At the trial, having 
the latter case in view, I asked Dr. Madden if the Company had hired new rolling-stock how the 
rent would be charged, he said to working· expenses. The rent would include the ircterest on the 
original cost, a yearly sum for depreciation so as to repay the original cost during the life of the 
stock, and trade profits to the waggon company letting the stock. Now, none of the sbc"k. in dispute 
in this case can exist till the end of the 30 years, so if rented for its lifetime, as it would be intereRt 
on its cost, and its original cost, paid by yearly doles, would come out of revenue, and so would the 
trade profits besides. Whereas what the Company did as to the stock in di$pute is this, it either 
built it in its own shops or bought it, paying the price at once, .instead of in doles, and so losing 
interest on the price paid, but it pays no trade profits. The present is therefore, as to the stoclt in 
dispute (and it amounts to about £12,000 out of the £13,000 claimed,) financially a better arrange
ment than renting would be. According to the view then taken by the counsel for the Crown at 
the trial, this rolling-stock, if procured in the moi·e expensive way by renting, would be paid for out 
of the receipts of the line; but when procured in the less expensive way, and_ the only available 
way in Tasmania, then this rolling·-stock must be paid for out of the pockets of the Company. Of 
course as to stock obtained near the close of the 30 years the Company would be gainers. But a 
construction that produces such a result as I have pointed out cannot be upheld as a reasonable one, 
or adopted when there is any possible alternative. Looking next at the contract, and com,iclering 
the financial arrangements, can anything· be gathered as to the intentions of the contracting parties? 
First of all, looking at them as a whole, they seem to contemplate anything but the restricted con
struction now attempted to be put upon the contract by the Crown. Next, the Company was under 
all circumstances to receive at least £32,500 a year, either in guaranteed interest from the Crown, 
or partly in such interest and partly in profits, or wholly in profits. If it paid expenses, and earned 
something more than expenses, i.e:, "profits," then it became entitled to these profits, and so much 
interest from the Crown, as with these profits, would make up £32,500 ; but the Crown reaped all 
the benefit of these profits till they sufficed to pay the £32,500 a year. Should there be a surplus of 
profits after paying the £32,500 a year, a result which has ·not been attained, and is hardly likely to 
be attained during the residue of the 30 years, then that surplus, after giving £1 per cent. to the 
Company, is to be divided. If, then, the_ rontention of the Crown at the trial is correct that the 
Company is bound to provide and pay for additional rolling-stock, &c., or if the directly opposite 
contention on moving for the rule is correct, that the Company is not bound to supply any additional 
rolling-stock, &c., but may voluntarily do so at its own expense to meet the increased traffic, then, 
and in either case, the Company would receive no interest on the money expended upon such 
additional rolling-stock, whilst the Crown would receive the whole of the profit arising from this 
expenditure by the Company, till that problematic time arrived, if it ever arrived, within the 30 years, 
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when the protl.ts exceeded £32,500 a year, and the Colony would, moreover, all the time be reaping 
the advantage flowing from such increased accommodation. The framers of the contract must have 
foreseen that traffic on the line would increase, for, if even the Colony stood still and 
failed to progress, the line would create traffic for itself, and additional rolling-stock would 
from time to time during the 30 years become necessary, and for the Company to agree 
to pay for all the increased stock, and to receive virtually no return for the money so expended, 
whilst the Colony put the profits into its pockets, and also reaped the advantages of the 
increased accommodation, seems to be a most one-sided and unreasonable agreement. Yet 
such is the result of the construction the Crown seeks to put upon the contract. The strongest 
argument in favour of the Crown's contentioI\, arising from the financial arrangements, appears to 
me to be that the Crown, having a right to purchase the railway, the Company by materially adding 
to its value with, as is alleged, the money that belongs to the Crown, prejudicially affects the right 
of purchase, for the Crown would then be buying with the railway the very additions made with its 
own money. To analyse this argument. First, it is not contended that the Company is not at 
liberty to improve the Line with its own money during the 30 years, although it might greatly 
enhance its va)ue when the Crown desired to purchase. Secondly, the argument rests on the 
assumption that the money is the Crown's, but this is a complete petitio principii. For if by the 
contract this money is to be applied in these works this was part and parcel of the original considera
tion between the parties, and the money never became the property of the Crown. Again, the 
Crown may purchase at once, and so put a stop to further additions in value, or it need never 
purchase the Line. There is no compulsion to purchase, but in my opinion, and in the opinion of 
the Crown at the trial, there is compulsion on the part of the Company to put on sufficient rolling
stock, &c. On the whole, the construction placed upon the contract by the Company, and by the 
Crown up to the time of this rule being moved, " that the Company is bound to provide suffecient 
accommodation for increased traffec," seems to me to be the only reasonable interpretation of the 
contract. It accepts the plain meaning of the language used, and does not require, as the Crown's 
new construction does, the omission of parts of the contract, viz., words in clause 6 and in the 
schedule to the contract, as being ultra vires. It is in accordance with the decision of the Court of 
Exchequer Chamber to which. I have referred. The suggested difficulties and inconsistencies 
arising froi.n the financial view cut both ways, but the preponderance of argument to be derived 
from them seems to me to be strongly opposed to the Crown's contention; but this preponderance, 
except as indicating intention, cannot affect the construction. I refrain from canvassing the results 
that might flow from the Crown's new construction in order to test the reasonableness or otherwise 
of that construction. Finally, o~ broad grounds, and after fully considering the question, I cannot 
hold that a contract " to maintain and work a railway in an efficient manner" can be performed 
otherwise than by supplying sufficient equipment to provide reasonably sufficient means for 
accommodating and carrying the traffic along the Line ; and the use by the Crown and Company 
of the additional words "so as to afford all suffecient station accommodation and due facilities for 
the passenger and goods traffic of ei,ery portion of the Line," satisfies me that the Crown and Company 
never meant nor intended the contract to bear the narrow and restricted construction now contended 
for by the Crown, but that they both meant and intended the contract to bear as its construction 
precisely what is expressed by those words in their simple and obvious meaning. 

The rule is refused upon both grounds. 
THE ATTORNEY-GENERAL applied for leave to appeal to the Privy Council. He explained 

that he followed thus speedily upon His Honor's judgment owing to the fact that his time limit for 
making this appeal date from the time of refusal of the rule-the Friday preceding. 

MR. BYRON MILLER raised the question of terms; and after discussion by Counsel and the. 
Court of this point, . 

Leave was granted upon payment of the amount recovered with costs, and an undertaking by 
1,uppliants that in the event of the appeal being sustained the amount shall be deducted out of 
further payments of guaranteed interest, and shall bear interest at the rate of 5 per cent. 
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MEMORANDUM FOR· THE HoNORABLE THl~ PREMIER. 

Attorney-General's Office, Hobart, 
19th August, 1889. 

Re THE TASMANIAN MAIN LINE RAILWAY COMPANY versus '.rHE QUEEN. 

THE trial of this action having resulted in a verdict in favour of the Suppliants for the sum of 
£13,224 17 s. 5d., and the Supreme Court having subsequently refused the application made to it by 
the Crown for a Rule Nisi calling upon the Suppliants to show cause why a new trial should not be 
granted, on the ground that the direction given to the jury by the presiding Judge w~s erroneous in 
point of law, it becomes my duty to submit to the Honorable the Premier · the following 
observations upon the judgment of the Court, and the position in which the Colony finds 
itself under it, in order to assist the Cabinet in arriving at a decision as to the propriety 
of appealing to the Privy Council in the matter, His·. Honor. the Chief Justice presided 
at the trial of the action, and the other two J u<lges declined to take any part in the subsequent 
jndgment of the Court in the matter because they had been engaged in the case during its earlier 
stages as counsel for the Crown; and the judgment of the same Judge who presided at the trial 
therefore stands as the judgment of the Court upon the contention of the Crown that his direction 
to the jury was erroneous in point oflaw. This fact alone might make it desirable to obtain the 
decision of an appellate tribunal upon a question pregnant with such important consequences 
to. the Colony as those which depend upon the interpretation of its contract with the Suppliants. 
At the same time, I would not hesitate to advise the Cabinet to accept the Chief Justice's 
interpretation of the contract if I thought that the arguments which he adduced to sustain it 
conclusively and exhaustively refuted every contention urged upon the Court in support of the 
application for a new trial, and that his decision upon the issue immediately before him removed all 
difficulty in the way of deducing from the provisions of the contract similar and consistent deter
minations of all the parallel issues which they suggest. But I am not prepared to say that I am 
of that opinion, and I now proceed to point out'the particulars in which it appears to m~ that the 
judgment of the Chief Justice fails to supply conclusive answers to the contentions of the Crown as 
to the extent of the Suppliants' rights and obligations under the contract .. 

The actual and essential question upon which the dispute between the Colony and the 
Tasmanian Main Line Railway Company has arisen is this, viz. :-Is the cost of additional 
buildings, rolling-stock, and other plant provided from time to tirne by the Company to grapple with 
the increased· traffic of the railway chargeable under the co.ntract as part of the expenditure which 
is to be periodically.deducted from the gross revenue of the line for the purpose of ascertaining 
whethe:r or not any profit has been made by the working of the railway during the period for which 
the deduction is made? The contract originally provided, in clause 8, that the Company should 
furnish to the Governor, on the 3,Jst day of March, the 30th day of June, the 30th day of Septem
ber, and the 31st day of December in each year an Abstract of their receipts and expenditure 
for the preceding quarter, so far as the same could be made up in the Colony, and that 
the Governor should pay to the Company within fourteen <lays next after the delivery of 
each such Abstract such amount of money as ,would, with the profit (if any) of the preceding 
quarter, make up interest at the rate of five pounds per centum per annum on £650,000 
or such less sum as the railway and works , might cost, and so on from quarter to quar
ter. But Section 5 of 46 Victoria, No. 43, passed ten years after the contract was· signed, 
and six years after the railway was opened for traffic, enacts that "In the accounts of the said 
Company to be rendered pursuant ·to the said contract the revenue and expenditure for and in 
respect of the maintenance and.working of the said railway shall be adjusted on the principle of 
yearly balances;" and it then proceeds to enact that "The Quarterly Statements provided foi· by 
the said .. contr,act ,shall be rendered and audited as heretofore, and the balance of profit and loss shall 
be struck yearly, and if such yearly balance· shows a profit upon the working· of the ·said railway for 
such year, such profit shall be deducted from the guaranteed interest as provided by the contract, 
and if such yearly balance shows a loss on such year, such loss shall fall upon the Company, and 
shall riot be brought forward to another succeeding· year." In his direction to the. jury the Chief 
Justice .said that he took the word "profit" as used in the contract to be "the revenue of the 
railway after deducting the cost of maintenance and working" (vide Official Report of Trial, p. 116); 
and in my argument in support of the application for a new trial I accepted that definition of the 
word "profit," while objecting to the Chief Justice's interpre~ation of the words "maintenance and 
working." But Hil'l Honor, in his direction to the jury, proceeded to speak of the Act .46 Vict~ria, 
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No. 43, as "the newest revelation upon the interpretation of the contract," and, in his subsequent 
judgment in the case, he cites Section 5 of that Act as if it is expressly directed that all "expen
diture for and in respect of the maintenance and working of the said railway " which should from 
time to time be shown "in the accounts of the Company to be rendered pursuant to the said 
contract" should be deducted from "the revenue" ·shown in the same accounts, and that 
the balance (if any) so produced should be the "profit" which is to reduce the amount 
of guaranteed interest payable by the Governor to the Company. If the section contained 
any such direction, it would support the Chief Justice's interpretation of the contract only 
upon the preliminary assumption that the . " expenditure" therein mentioned included items 
which the Colony has always contended should be paid for out of capital. But I cannot find 
any such direction in the language of Section 5 of 46 Victoria, No. 43. That section provides 
that "the revenue and expenditure for and in respect of the maintenance and working of 
such railway sltall be aqjusted on the principle of yearly balances," but it says nothing about 
"profit" in connection with the adjustment of such "revenue and expenditure." The "balance ot 
profit and loss,,. is directed by the subsequent portion of the section to be struck yearly from the 
" Quarterly Statements provided for by the said contract." These '' Quarterly Statements" are 
described in the .contract as "Abstracts of receipts and expenditure," without the addition of the 
words "for and in respect of the maintenance and working of the said railway," and must therefore 
lJe taken to mean and include the total receipts and expenditure of the Company in connection with 
the railway, irrespective of the question whether any part of such expenditure would be charged and 
classified according to the usual system of keeping rail way accouuts under the head of" maintenance 
and working" or not. The accounts of all commercial undertakings like railways ,are arranged, when 
properly kept, under a number of separate heads, such as Capital Account, Construction Account, 
Revenue Account, Working Expenses, &c., and to adjust at fixed periods such a series of accounts 
is to ascertain their respective balances at the close of each period, and then to transfer such 
balances to their proper places in a Profit and Loss Account, so as to show the results of the 
operations of the undertaking during the period ; and this is what the Company are required by 
Section 5 of 46 Viet. No. 43 to do once in every year in regard to the "revenue and expenditure 
for and in respect of the maintenance and working of the said railway," which "revenue and 
expenditure " are referred to by the same section as being " in the accounts of the said Company 
to be rendered pursuant to the said contract," but not as constituting those accounts in toto, or as 
being the only accounts of the Company from which it is to be ascertained what "profit," if any, 
has arisen out of the working of the r~ilway for any year. Whether or not any "profit" has been 
made by working the·railway in any year is left by the contract, and _by all the Acts of Parliament 
relating to the contract, to be determined upon the same principles and by the same methods that 
are universally relied upon and used to determine that question in connection with all similar under
takings and speculations. Neither the contrnct _nor the Act of 46 Viet. No. 43 professes to give 
any new definition of the word" profit," or to provide any new method by which "the profits" 
accruing to the Company from working this railway are to be ascertained. We must therefore con
clude that "the profits of the railway" mentioned in" The Main Line of Railway Amendment Act" 
(34 Viet. No. 13) and which are therein, and also in the schedule to the contract, described as" the 
profits of the railway arising from the traffic thereon," are profits in the 01·dinary meaning of that 
word as universally understood in the commercial world, and that they are to be ascertained by the 
same method of book-keeping as that by which the profits of all similar undertakings are ascertained. 
All correct book-keeping is simply a true record of the monetary results or aspects of transfers and 
transmutations of property, or, in other words, is simply an accurate representation in figures of a 
series of facts. If, therefore, a new asset has been added to the Company's property out of the 
earnings of the railway in any year, that fact ought to be so recorded, and the earnings or revenue 
of the railway for that year credited with the value of the asset; and if that fact is not so recorded, 
but, on the contrary, the value of the asset so acquired is registered ~s expenditure incurred in 
producing the very earnings or revenue out of which the asset has been purchased, the accounts 
containing such an entry become false records of the things they profess to represent, and are 
absolutely worthless for the purpose for which accounts are kept throughout the mercantile 
world. In my argument in support of the application for a new. trial, I contended that 
the Chief Justice's interpretation of the words "maintain and work" as used in the contract 
made between the Tasmanian Main Line Railway Company aud the Colony was incon
sistent with the true meaning of the word "profits" as used in the contract, and could be 
accepted only at the expense of giving to the word •" profit," as used in the contract a new and 
unwarranted meaning, for which no authority can be found either in the contract itself or in 
universal pra(!tice. I can find nothing in the contract, or in any of the Acts of Parliament relating · 
to it, which indicates that the Company are to be permitted or authorised to keep their accounts in 
a different form from that which is recognised in the commercial world as the proper form in which 
the accounts of all such undertakings should be kept. The universal practice in the book-keepi11g 
of railways is to keep a "Capital account" distinct from the "Revenue account" and from the 
":Maintenance" and "Working Expenses" accounts. But the Manager of the Tasmanian Main Line 
Railway Company says that theii- Capital account is closed. There is no provision in the con. 
tract, or in any of the Acts relating to it, authorjsing the Company to close their Capital account, 
and thereafter to include in their Maintenance or Working· Expenses account items that would other
wise be found in their Capital account; an~ seeing that they are required by the contract to furnish 
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preceding quarter so far as the same can be made up in the Colony," any unauthorised departure on 
their part from the universally approved method of keeping railway accounts, so long as the Colony is 
liable to pay any portion of the guaranteed interest, is in itself a breach of the contract. This proposition 
appears to me to be placed beyond all dispute by clause 11 of the contract, ·which provides· that so 
Jong as the liability of the Colony to pay any guaranteed interest continues, "the Governor may 
appoint some person or persons with full power to enter upon the offices and stations of the Company, 
and to examine and audit all Books_ and Accounts of the Company so as to check any such Abstract 
as hereinbefore mentioned." If the books and accounts kept by the Company are not correct 
records of the facts which they profess to represent, they are worthless for verifying the quarterlv 
abstracts, and there is therefore a frustration of the clear intention of the contract, that the questioii 
whether any " profit" was made or not in any year should be subject to a full invest_igation 
by the Colony. In my argument in support of the application for a new trial, I stated that the 
word "profit," as used in the contrac\, included "anything gained or acquired in any one year from 
the working of the railway which did not exist at the beginning of that year," aml that "if in any 
one year between January and December there had been added to the railway a new station or new 
rolling-stock to the value of £10;000, and the railway has been efficiently maintained throughout its 
entire length during that ,year, and there is also a cash balance on the year's operations of the 
sum of £22,500, then there is actually a profit made to the amount of £32,500, and the Government 
should be relieved of all liability to pay any guaranteed interest for that year." This contention is 
founded upon the meaning given to the wor<l "profit" throughout the commercial world, and upon 
the fundamental principles of book-keeping as expounded by all the best recognised authorities and 
experts upon the subject. I extract here a quotation on this point from Hamilton and Ball's 
Principles of Book-keeping, published in the Clarendon Press Series. At page 30 will be found 
the following statement:-:-" All expenditure which partakes of the nature of replacement or the 
making good of wear and tear clearly does not increase assets, and therefore should be charged to 
Profit and Loss, but all expenditure for additional buildings, or for improvement. of existing 
buildings or machinery, constituting absolute additions to their extent or efficiency, increases 
their value, and is, therefore, a legitimate charge to Capital." At page 24 of the same work, 
the balance of the Profit and Loss account of any undertaking· for a given period is stated 
to be " the difference between the value of the assets less liabilities at the commencement of thc.t 
period, and the value of tlte assets less the liabilities at the close of that period." These are not 
questions of law dependent upon judicial interpretation of the word "profit''. Jl.S used in mercantile 
contracts, but are matters of fact and universal custom, which the Courts of Law will i·ecognise 1111d. 

act upon in the case of every mercantile contract in which the parties -have not clearly ag-reed to 
give to the word "profits" a special and unusual meaning for the particular purposes of that 
contract. I have already said that I can find no trace of any such agreement in the coutract made 
between the Colony and the Tasmanian Main Line Railway Company, and I now proceed to produce 
authorities for my contention that in the absence of any such agreement the word "profits" will be 
interpreted by the Courts of Law as having the same meaning. which it has throughout the 
commercial world. In the case of Lee v. Neuchatel Asplzalte Company, decided in the Court of 
Appeal so recently as the month of February in the present year, and reported in Law 'Reports, 
Chancery Division, volume 41, page ] , it became necessary for the Court to considel' the true 
meaning of the word "profits." The plaintiff, who was a shareholder in the defendant company, 
brought an action on behalf of himself and other shareholders claiming a declaration that the 
company did not in the year 1885 earn a profit, as alleg·ed by the directors, and claiming an 
injunction to restrain the Company and the directors from paying a dividend on the ground 
that there - were no profits available for that purpose. Lord Justice Lindley, speaking 
of the provisions of the Companies' Acts relied upon by the plaintiff, says in his 
indgment (page 20), " There is nothing at all in the Acts about how dividends are to be provided 
for, how profits are to be reckoned ; all tltat is left, and very Judiciously and properly Left, to 
the commercial world. It is not the subject for the Act of Parliament to say !tow accounts 
are to be kept; what is to be put into a capital account, what into an income account, is left to men of 
business." And later on, in the same judgment (page 23), he says " If yon want to find out how 
you stand, whether you have lost your money or not, you must bring your capital into account ~orne
how or other." Lord Justice Lopes, in his judgment in the same case (page 26), defines "annual 
profits" as "profits arising from the excess of ordinary receipts over expenditure chargeable to tlte 
revenue account." The same recognition and adoption by the Courts of Law in Engla11d of the 
meaning given to the word "profits" by universal custom in the commercial world will be found in 
the following earlier cases :-(1) .In re The Mercantile Trading Company (reported in Law Reports, 
Chancery Appeal Cases, volume 4, page 475), in which a certain sum distributed by the direet,m, of 
the Company in dividends was declared to be "profits" within the meaning of the provisions in 
Table A. of the Schedule to "The Companies Act, 1862," which provides " that no dividend 
shall be payable except out of profits arising from the business of the Company." An exactly 
similar provision is found in Table A. of the first Schedule to "The Companies Act, 1869," of this 
Colony, and neither in the Act of the Imperial Parliament nor in the Tasmanian Act is any 
definition given of the word "profit;" and on every occasion on which the Courts in Englaud ha.ve 
had to apply that provision to cases in which Companies formed under the English Act have been 
parties, they have invariably given to the word "profits" the same meaning which it ha,; i11 the 
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commercial world. (2.) In the case of Mills versus Tlte Nortltern Railway of Buenos Ayres Co .. 
(reported in Law Reports, Cltancery Appeal Cases, volume 5,,page 621) the distinction made in 
mercantile accounts between items· chargeable to Capital and items chargeable to Revenue was.fu1Iy 
recognised; and Lord Hatherley, L.C., in his judgrnent (page 630), says:-:-" No doubt many grea~ 
frauds have been practised by companies both upon themselves and sometimes, unfortunately, upon 
the public, by carrying to capital account things which ought to go to revenue account, and thereby 
leaving an imaginary profit which is no profit at all." And in connection with the particular ite~ 
f:lf rolling-stock, he says (page 631) :-" I do not know exactly on what principle Railway 
Companies proceed in their accounts with respect to their locomotives, whether the whole value 
sl10uld be credited, or whether a deduction should be made annually for the stock wearing out, or 
whether the value of the stock should be taken, which would be the more regular course, at the 
end of the year. But, certainly, tliat new rolling-stocld.~ in a sense capital as long as it lasts, and tllllt 
its value at eacl1 succee.ding stoclt-taking is capital tliere is no doubt wltatsoever." (3) In re Tlte County 
Marine Insurance Company, (reported in Law Reports, Cltancery Appeal Cases, volume 6, page l 04), 
the question of the correctness of the Company's balance sheet, which professed to show the exist
ence of a profit, was considered, and in that case the word " profits" was held to mean profits in 
the ordinary mercantile sense, and it was decided that "where the Directors declared a dividend or 
bonus without proper· investigation or professional assistance, and it is afterwards called into 
question, the burden lies ·on them to show it was fairly paid out of profits, and if they are unable to 
do so, the Court will order them to refund what they have received." In this judgment we have a. 
distinct recognition of the question of existence or non-existence of profits as a matter determinable 
by experts or "professional assistance," and not a matter of law or judicial interpretation. ( 4) In 
the case of Tlie Coltness I1·on Company versus Blaclt, (reported in Law Reports, Appeal Cases, 
volume 6, page 351), Lord Blackburn did not hesitate to quote a passage from M'Culloclt's 
Political Economy as an authority on the proper meaning of the word "profits." (5) In the cases of 
Dent versus Tlte London Tramways Company, and Davidson versus Gillies, (reported jn Law 
Reports, Chancery Division, volume 16, pages 344 and 347), Sir George Jessel, Master of the Rolls, 
decided that "profits for the year" meant "the surplus in receipts after paying expenses and 
restoring capital to the position it was on the lst of January in that year." The Articles 
o_f Association in that Company provided that no dividend should· be paid except " out of 
profits," and that the Directors, before recommending dividends, should set aside "out of profits" 
a reserve fund for " maintenance, repairs, depreciation, and renewals; " and it was decided that the 
holders of preference shares, the dividend on which was dependent upon the profits of the 
partieular year only, were entitled to a dividend out of the profits of any year after setting aside a 
proportionate amount sufficient for the maintenance of the tramway for that year only, and were not 
to be deprived of that dividend in order to make good the sums which in any previous year should 
have been set aside by the Company for maintenance, but which had been improperly applied by 
them for paying dividends. · This decision clearly supports the contention that the annual "profit" 
of any undertaking is the whole balance of the receipts of the year after deducting the expenditure 
incurred in maintaining and working the undertaking in the same condition as it was at the 
beginning of the year. No subsequent disposal or appropriation of any part of that balance can 
transform it from "profit" into "working expenses," or into anything else than "profit;" and, 
therefore, any portion of the earnings of the 'l'asmanian Main Line Railway for any year which (if 
unexpended) would remain as a balance in hand after. payment of the cost of working and main
taining the railway in the same state of efficiency that it was in at the beginning of that year is a 
"profit," notwithstanding that it may be expended before the end of the year in providing 
additional rolling-stock or new stations, and thereby adding new assets to the property of the 
Company. 

I have dwelt at length upon the question of the true meaning of the word "profit" because I am 
of opinion that the root of the Chief Justice's misinterpretatioµ of the contract is to be found in his 
erroneous opinion that Section 5 of 46 Viet. No. 43 supplies a new definition of that word for the 
purposes of the.contract, or, in other words, gives directions for ascertaining what the contract means by 
"profits." I am also desirous of giving special prominence to the argument that the word "profits" 
has the same meaning ·in this contract that it has in its ordinary usage in the commercial world, because 
the Colony has relied upon this contention at every stage of the case now under review. It was 
adopted by Dr. Madden as the basis of his argument at the trial, and was urged by me upon the 
Court at some length in the subsequent proceedings. It has been stated that I have abandoned the 
case set up by Dr. Madden for the Colony at the trial, and the Chief Justice seems to entertain a 
similar opinion, inasmuch as he has, in addition to the ground that his direction to the jury was not 
erroneous in point of law, refused the application for a new trial on the ground that the interpretation 
I strove to put upon the contract in my arg·ument before the Full Court was not the interpretation 
put upon it by the counsel for the Crown at the trial. It is perfectly true that in my argument in 
support of the application for a new trial I dissented from the interpretation that was put upon 
the contract by Dr. Madden i'n his address to the jury at the trial in regard to the extent of 
the obligations of the Company under the contract, but he and I have never differed as to the 
interpretation of the words " maintain ancl wor!t," and it was upon an alleged misdirection of the 
jury as to the meaning of these words that the application for a new trial was made. Dr. Madden 
contenrled all ~hrough his argument that the Colony could not be called upon to contribute under 
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the contract to the cost of new rolling~stock and additional buildings and machinery, which constitute 
additional assets to the Company's property, and that the cost of all such additional a·ssets was not 
chargeable under the contract as part of the expenditure incurred in " working and maintaining" the 
railway; and throughout the whole of niy argument before the Court I adhered, and still adhere, 
to that contention, and regard it as the essential point of the dispute between the Colony and the 
Company. I therefore think that the application for a new trial was wrongly refused upon the 
alleged gTound of my setting up a new case for the Crown before the Full Court, and the 
Colony should not be prejudiced in its appeal to the Privy Council by -the difference between Dr-. 
Madden and myself upon what I take leave to describe as a strictly subsidiary, if not a totally 
independent question. The subsequent judg·ment of the Chief Justice clearly shows that his directioll' 
to the jury would have been substantially the same, and would have embo~ied the same interpre"" 
tation of-the contract, if my contention as to the extent of the Company's obligations had been then 
distinctly placed before him and the jury at the trial. The question upon which Dr. Madden and 
myself entertained different opinions is this, viz:, ·what are the Company bound to do under the 
contract in order to entitle them to receive the ben~fits reserved to them by it ?, The question upon 
which the Colony and the Company are at issue is this, viz., Assuming that the Company do all that 
they are bound to do under ·thP. contract, what items of expenditure incurred by the Company in an:g· 
year in performing their contractual obligation.~ are to be deducted from the Company's receipts in 
order to ascertain what profit nf any) has arisen 11pon that year's transactions, so as to deter
mine the amount of guaranteed interest to be paid for that year? If I failed to make clear to the Cou;rt 
the extent to which Dr. Madden and myself agreed upon the interpretation .of the contract, and the 
distinctly subsidiary nature of the question upon which we differed, I must attribute it to the 
difficulty I encountered in propounding my argument in the mfdst of the interruptions from the 
Bench. I think that any person perusing the report of my argument would see that I desired to 
reserve for separate statement the point whereon I differed from Dr. Madden in his interpretation of 
the contract, but the intei'rogations of the Bench compelled me to indicate much earlier than I 
intended the difference of opinion between· Dr. Madden and myself, and throughout the remainder 
of the argument the Chief Justice constantly applied that difference of opinion to test other branches 
of my argument with which it was not in any way connected, and thus gave that difference 
of opinion an association with the whole of my argument which I do not consider it should 
occupy. The Company. came into Court asserting that they had fulfilled all their obligations 
under· the contract, and were therefore entitled to all the benefits. reserved to them by it. 'l'he 
Crown did not traverse that allegation, and it was therefore not in issue at the trial. The Crown's 
contention was that the Company were claiming more than the benefits reserved to them under the 
contract, and on this'contention the Company joined issue with the Crown, and went to trial upon it. 
Other issues could have been raised upon the pleadings as they were originally framed, but, by an 
arrangement made before the Chief Justice in Chambers, all other defences to the action were 
abandoned, except the central and substantial defence that the accounts of the Company rendered 
pursuant to the contract showed that profits had been made by the Company from working the 
railway during the period in respect of which the amount claimed in the action was alleged by the 
Company to be due to them from the Colony, and that such profits, together with the sum paid by 
the Colony to the. Company in re,spect of the period in question, made up the full amount which 
the Company were entitled to receive from the Colony under the contract for that per~od. Dr. 
Madden and I both contended that this defence was supported by the true meaning of the words 
"maintain and work" as used in the contract, and that the Crown was therefore entitled to a verdict. 
I therefore fail to see how the difference of opinion between Dr. Madden and myself on the extent 
of the Company's obligations under the contract can be regarded as affecting the question whether 
the Chief Justice's interpretation of the words "maintain and work" was correct or not. Dr. 
Madden and I both said that that interpretation was incorrect, and contrary to law, and on that 
contention-and on that contention only-was the application for a new trial made so far as it was 
based upon the ground of alleged misdirection of the jury. I therefore trust that when the case g·ets 
before the Privy Council the judgment of our Court on this point will be overruled. Perhaps jf 
the Rule Nisi had been granted, the further argument that would have taken place upon the appli
cation to make the rule absolute would have made it clear to the Court that Dr. Madden and I 
were in perfect accord in our interpretations of the words "maintain and work." It frequently 
happens that the first statement of an argument leaves an incorrect or imperfect impression of its 
nature and extent upon those to whom it is ·addressed, and subsequent discussion .rectifies that 
impression ; and if the Colony has been prejudiced in this matter by the want of further argument, 
I can only express my regret that the Court did not regard my effort in support of the application 
for a new trial as deserving of a reply fr~m the other side. 

. The interpretation placed upon the contract by Dr. Madden in regard to the obligations laid by 
it upon the Company is a perfectly intelligible interpretation, and one which I do not hesitate to say 
can be very strongly supported ; but I am of opinion that he abandoned one of the mo~t 
legitimate and powerful arguments available in support of it when he stated that the word "con
struction," as used in the contract, '' simply meant the construction of the line as then contemplated, 
which was to be opened for traffic within abuut four years of the start of the midertaking" (vide Official 
Report of Trial, pag·e 80). The Chief Justice, in his summing up to the jury, adopted a similar line 
of argument when he said, "Construction is completed, and what we have now to deal with is main-
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tenance and working," (vide Official Report of Trial, page 116); and, when speaking subsequently 
· of the increase of traffic that must naturally be expected to arise in the case of a new railway, His 

Honor said (page 117): "Except as to what is included in maintenance ii:nd working, the contract 
is absolutely silent as to the necessities that must arise, and that in the near future. If there was 
necessity to speciaUy mention these things, it would be a very imperfect contract if it did not do so. 
It is the contention of the Crown that no provision whatever of this kind is made in the contract." 
The restriction thus put by both Dr. Madden and the Chief Justice upon the meaning of the word 
"construction" is perfectly consistent with my interpretation of the contract, and I accept and rely 
upon it as one of the arguments in support of my interpretation; but if Dr. Madden's interpreta
tion of the contract is correct, then it appears to me that a much wider meaning_must be given to the 
word "construct" when interpreting the Company's obligation " to construct, maintain, and work a 
line of railway between Hobart and Launceston." In all correct railway book-keeping there is an 
account called the "Construction Account," which is never closed so long as the, railway is in operation, 
and one witness for the Company in the late trial (Mr. Price Williams) positively stated that all the 
items in dispute in the late action were properly chargeable under the head of "progressive con
struction" (vide Official Report of T1ial, page 50). His evidence on this point was as follows:
•~ Construction has, of course, two meanings; there is construction as regards the primary construction 
of the line, and construction as regards its -equipment after it is open for -traffic, that is, progressive 
construction to meet the requirements of growing· traffic." If this is a correct interpretation of the word 
"construction," the Crown is entitled to the benefit ofit in relation to this contract, and the Company 
are therefore bound to supply everything that will come under the head of " construction '' as so 
interpreted. The only clause in the contract which· could be quoted in opposition to such an 
interpretation of the word "construction" is clause 15, which says," that all profits arising <luring 
the period of construction from the working of sections or portions of the line which may be opened 
for traffic shall (until the whole line shall be opened for traffic) belong exclusively to the Compa11y." 
Here we have the phrase "period of construction," which undoubtedly refers to a period prior to the 
opening of the line for traffic, but there. was no necessity to use that phrase for the purpose of 
making the provision contained in the clause in which the phrase is used." The clause in question 
would have had the same legal effect, and would have been as explicit and comprehensive, if the 
words "during the period of construction" bad been omitted, and the clause had read "all profits 
arising from the working of sections or portions of the line which may be opened for traffic shall 
(until the whole line shall be opened for traffic) belong exclusively to the Cqmpauy." It inight, 
therefore, be legitimately <'Ontended that the use of the phrase "period of construction" in clause 15 
cannot have the effect of restricting or cutting down the meaning of the word "construction" when it 
is used in other parts of the contract; and we find it provirled in the schedule" that the said railway. 
together with all stations, rolling-stock, and other works connected with the rail way sltaLl be constructed 
of the best material and in a thoroughly substantial manner.". If the rolling-stock and other works 
herein mentioned include all additional rolling-stock and other works required to grapple with 'increase 
of traffic, then we have the word "constructed"' used with regard to them; and if the Company are 
under obligation to find whatever ad<litional rolling-stock and other works may be necessary to meet 
any increase of traffic throughout the duration of the contract, then according to the well understood 
meaning of the word "corn;:tructiqn" in connection with the management of railways, that obligation 
would be included in the obligation "to construct," and not under the obligation to "maintain and 
work." I have no hesitation in saying that the Colony wouhl be perfectly justified in taking its 
stand upon this contention, if there were no provisions in the schedule which appear to me to cut 
down the obligations of the Company to those which I set forth in my argument in applying for a 
new-trial. But if I am wrong in my opinion as to the nature and extent of the obligations of the 
Company as specified in the schedule to the contract, then I most certainly think that, under· the 
obligation "to construct, maintain, and work the railway," the Company are bound to provide all 
the additional stock and station accommodation required to grapple with increased traffic; but 
that the cost of such additional works are not chargeable to "maintenance" but to "capital" 
or "construction," and therefore cannot be calculated in reduction of profits. This contention 
is supported by the Company's own practice up to the year 1883, as shown by the 
accounts furnished by the Manager of the Company to the Government, in which a succes
sion of sums were charged to the C8pital account, under the head e;f "Additional 
Construction;" in the years 1878, 1879, 1880, 1881, and 1882, the total amount of the sums so 
charged being £114,788, and the purpose to which it was devoted was to provide an increased train 
service of 127,114 miles per year, or 52 per cent. above the amount of train service originally pro
vided by the Company .. We thus find that the cost of the auditions to their property, for the 
provision of which the Company now contend they are entitled to absorb a portion of the earnings 
of the railway, was not regarded by them, previous to the year 1883, as properly chargeable against 
the revenue of the railway; and there can be no doubt that, if the Company were not short of 
sapital, they would never have departed from their original practice, and the present dispute between 
the Company and the Colony would never have arisen, and the· late action would never have been 
tried. 

But my in~rpretation of the ccmtract is that the Company are not bound to run more than four· 
trains daily along the entire length of the line of railway, two starting from Hobart and two from 
Launceston, and that if the Company safely run those four trains at the minimum speed specified by 
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the contract, and fulfil all the other conditions of the contract as to the hours of starting, fares to be 
charged, quality of accommodation, carriage of mails, &c., they fulfil all their obligations under the 
contract. I base this contention upon the language of the first clause of the contract, which pro
vides that "The Company shall construct, maintain, and work a main line of railway betwee~ 
Hobart and Launceston, su"fject to and in accordance with the conditions set fortli in the schedule." 
On turning to the schedule attached to the contract we find, as I said in my argument in support of 
the application for a new trial, that the details of the Company's obligations are therein set 
forth with a particularity that at once implies that everything was included which the Company were 
to be bound to do before the Colony incurred any reciprocal obligations. Not only the number 
of trains to be run, but the minimum speed and maximum fares, the quality of the accommodation 
for the passengers, the amount of luggage to be allowed to each, and, in fact, everything of a like 
kind that would be requisite to provide an efficient train service, is mentioned. The clauses of the 
contract which primarily create the obligations of the Company are quite general in their language, 
and must be interpreted by the particular provisions. of the schedule in accordance with the 
recognised rule of interpreting deeds and documents, viz.: "That where a deed contains both a 
general, vague, or indefinite, and also an exact or particular statement of intention, the latter must 
prevail."-(Elphinstone's Interpretation of Deeds, page 113.) The exact and particular statement 
of the Company's obligations under the contract is contained in the schedule, and not in the general 
terms of the several clauses of the contract, and the paragraph of the schedule which specifies the 
amount and nature of the train service to be provided by the Company is as follows :-

" When the said railway is completed and open for traffic at least four trains shall run daily upon the 
~aid line throughout its entire length; namely,-Two trains daily from Hobart Town to· the opposite 
Terminus, arid two trains 'daily from the opposite Terminus to Hobart Town; and such trains shall be of 
such capacity and shall start at such hours as the Governor may from time to time determine, having 
reference to the exigencies ofa single line ofrailway, and the general convenience in the working of the Railway 
as weU as regards the Company as the Public." 

A re-perusal of the contract and the schedule since th,e Chief Justice delivered his judgment 
has confirmed me in my opinion that the above quoted portion of the schedule limits the obligations 
of the Company to the extent that I contended in my argument before the Court, and I will now 
proceed to refer to several provisions in the schedule which I did not quote to the Court, and which 
appear to me to conclusively support my view of the extent of the Company's obligations 
under the contract. The fourth paragraph of the schedule says: " The Works shall be com
menced within Six calendar. months after the date of ·this Contract, and after commencement 
shall be diligently prosecuted until completion." The next paragraph says : "The whole of 
the said Works shall be completed, an<l the said Railway opened for traffic throughout, within 
a period of Four years from the date of the Contract." The 14th paragraph, previously 
quoted, provides that "When the said Railway is completed and· opened for traffic, at least four 
trains shall run daily upon the said line throughout its entire length;" and the 16th clause of the 
Contract says : " The Company shall be bound at all times from and after the completion and 
opening of the said Railway, to keep and · maintain the same and the Rolling-stock, and generally 
the whole undertaking in good and efficient repair and working condition." In each of the provi
sions quoted we have something spoken of which is to be completed by the Company, and that 
something is sometimes spoke·n of as " the Works," or "the said Works," and sometimes as " the 
Railway," or "the said Railway." The word ''Works" appears first in connection with this 
contract in "The Main Line of Rai.lway Act" (33 Viet. No. 1); and Section 4 of that Act pro
vides that "for the purposes of constructing· the said railway and all necessary worlls connected 
therewi.th," Tlte Lands Clauses Act shall be incorporated with the empowering Act. In the 5th 
section we find the phrase "the said Railway and other works;" and in the 6th section the 
phrase " Railway and works." Section 7 provides that, ' Subject to the provisions of this Act, 
it shall be lawful for such person or Company, for the purpose of constructing the said Railway 
and \Vorks, to execute any of the following works;" and it then proceeds to enumerate what is 
comprehended by the word "works " as secondly used in the section, and thereby makes it clear 
that the word "Works," when used in the section as part of the phrase "the said Railway and 
Works," is distinguishable from the word "works" as used to include all the matters subsequently 
enumerated in the section. 'rhe 10th section of the same Act speaks of "The said Railway and 
thefr Works," and provides that the same" shall, as far as possible, be so made as not to impede, 
injure, prevent, or interrupt any ordinary or rig·htful traffic from the said public highways or streets 
respectively, and so as uot to increase the cost of making, _maintaining, repairing, and upholding the 
same." Section 15 provides that " Such person or Company shall make, and at all times thereafter 
_maintain, the following work, for the accommodation of the owners and occupiers of lands adjoining 
the Railway" and then proceeds to enumerate (inter alia) "such and so many convenient gates, 
bridges, arches, culverts, and passages ovei·, under, or by the sides of or leading to or from the 
railway as shall be necessary for the purpose of making good any interruptions caused by the 
railway by the use of the lands through which the railway shall be made." In the last part of the 
section the works previously enumerated therein are referred to as "such accommodation works," 
and they are referred to again by the same description in several subsequent sections. It 
is therefore evident that the word "Works," when used as part of the phrase" the said Railway and 
VVorks" in the Act 33 Viet. No. l, refers to things that would be required to be constructed as 
portions of the railway itself for the purpose of conducting the traffic upon it, and is plainly 
distinguishable from the word "works," which is sometimes used to comprehend such things as the 
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Company might find it necessary to pro;ide for the purpose of constructing· the railway, and some
times to cover such things as might be required to be constructed fo1· the convenience of adjoining 
landowners. Passing to "The Main Line of Railway Amendment Act" (34 Viet. No. 13), wefind it 
provided by section 5 that '' 'l'he said person or compan·y shall be bound _at all times to keep the said 
Railway and whole undertaliing in good and efficient repair and working condition, and in case it 
shall appear to the Governor in Council, upon the report of any officer appointed for the purpose, 
that the works in any part are not in good and sufficient repair and working condition, it shall be 
lawful for the Governor in Council, after such notice as to him shall seem fit and proper and on 
default by the !-aid person or Company, to direct the necP.ssary repairs and worlts to be performed at 
the cost of the said person or Company, by persons to be appointed by the Governor in Council in 
that behalf; and the cost of executing such repairs and worl1s and all charges connected therewith 
shall and may be recovered from the said person or Company at the suit of the Minister of Lands 
and Works before any Court of competent jurisdiction." In order to make this section intelligible 
it is absolutely necessary to read the word "works" when used in it as having the _same 
meaning as the phrase "the said Railway and whole undertaking" which occurs in the 
beginning of the section; and Mr. Miller, in his address to the jm')' at the· trial (vide 
Official· Report, page 112), quoted this section in its entirety to support his contention that 
the Company were bound by the contract to provide additional rolling-stock, &c. to carry what
e,·er increased traffic came to the railway. In my arg·ument before the Court, I contended that 
the lang·uage of the 5th section, of 34 Viet. No. 13 covered everything that was included in the 
word_s "maintain and work" as used throughout the contract; and I adhere to that interpreta
tion of the section, which I believe to be also the interpretation placed upon it by the Chief Justice 
as well as by the Counsel for the Suppliants at the trial. But if the Colony is right in its contention 
that the words " maintain and work" do not include the provision of additional rolling-stock· and 
additional station accommodation to grapple with increasing traffic, then section 5 of 34 Viet. 
No. 13 is confined in its operation to_ the railway as it was originally opened for traffic and accepted 
by the Colony as being constructed in accordance with the terms of .the contract, and the Company 
are under no obligation to provide more rolling-stock and station accommodation than that with 
which the line was opened when it was accepted by the Colony. This is such an inevitable 
conclusion from the premises above stated, that Mr. Miller, shortly before he quoted section 5 of 
34 Viet. No. 13 in support of the opposite contention, credited Dr. 1\1:adden with having put that 
interpretation of the contract to the jury (vide. Official Report of Trial, page ll I.) If we turn 
now to the several provisions of the schedule in which the word "W 01·ks" is used for the 
purpose of ascertaining what things are comprehended by that word in the schedule, we find that 
in the 4th paragraph of the schedule which I have already quoted, the word "Works" is the 
only word used to cover that which is thereby required to be " commenced within Six calendar 
months after the date of this Uontract;" and to be thereafter "diligently prosecuted until 
completion." But what is it that which is to be" commenced within Six calendar months," and to he 
"diligently prosecuted uuiil completion"? ls it not "the Railway"-" the whole undertaking·"
which the Company contracted to construct? The next paragraph says: "The whole of the said 
Works shall be completed and the said railway opened for traffic throughout within .a period of Four 
years from the date of the Contract." What is it that is again here described as "the whole of the 
said Works," and which is to be completed within the time specified? Is it not" the Railway" and 
"the whole undertaking" which the Company contracted to construct? It therefore appears clear 
to me that the word "Works" as used in the schedule to the contract and in dause 5 of 46 Viet. 
No. 43 rriust be taken to include everything that the Company is bound "to construct, maintain, 
~nd work." In other words, that which is covered by the words '' construct, maintain, and work," 
in the contract is something· which is to be completed within four years from the date of the contract, 
and there is no indication throughout the whole of the contract that tlie Company are to be under 
any further obligation to add to or increase that which they have contracted to complete: The same 
conclusion must be arrived at by a consideration of the language of clause 16 of' the contract. What 
is it that the Company are required by clause 16 of the contract to " keep and maintain in g·ood and 
efficient repair and working condition," and when is their obligation to " keep and maintain " that 
thing "in good and efficient repair and working condition " to arise? 'l'he thing· that they are to 
"keep and maintain in good and efficient repair and working condition" is "The said Railway and 
the Rolling· Stock, and generally the whole unde1·taking," and the obligation to so "keep and 
maintain·• it is to arise "from and after the completion aud opening of the said Railway." In other 
words, the obligation of the Cotnpany "to keep and maintain the same and the Rolling· Stock, and 
generally the whole undertaking in good and efficient repair and working- condition" is confined to 
something contemplated as capable of " completion" before the obligation arose, and that which is 
here contemplated as capable of" completion" is distinctly required by the schedule to be'' completed" 
within a specified time. But there is no provision anywhere throughout the contract or the 
schedule, or in the Acts relating to the Contract, for rzdding to that which the Company are required 
to complete. The 14th paragraph of the schedule provid8s that "When the said Railway is 
completed and opened for traffic, at least four trains shall rnn daily upon the said line over its entire 
length." Here, again, we have the railway mentioned as a thing that is to be "completed" before it 
1s opened for traffic, and if that which the Company are bound thereafter to "maintain and work" is 
something which is to be previously "completed," I do not see how the Company can be compelled to 
do more than maintain and work the railway as it was opened for trnffic and accepted by the Colony 
under the contract. So strong is the language of the contJ"act and the schedule in this direction that 
Mr. Fooks, in his address to the jury at the trial, could not avoid making statements that entirely-
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.support my contention as to the true interpretation of the contract and the extent of the
Company's obligations under it. As reported on page 7 of the Official Report of Trial, he 
said, when speaking of the railway:-" It was to be completed, and had to be maintained in working 
order. The Act of Parliament said clearly what had to be done. The gauge of the railway, weight 
of rails, construction of bridges, the number of trains to be run, speed, and all other things were 
specified in the schedule of the contract from which he quoted. That was to be the railway as 
completed and opened with a view to profits." Ag·ain; on page 12 he is reported to have said :
" The Company fulfilled their obligation, and did a great deal more, putting the Government in 
much more favourable circumstances. Instead of a minimum service of four trains daily that 
number had been very largely exceeded." Th'e words that I have put into italics in the above 
quotations concede the whole foundation of my present contention. · 

In his direction to the jury at the trial the Chief Justice referred to the definition given to the 
words" maintenance and working" by Sir George Jessel in the case of T!te Seven Oaks Maidstone 
and Tunbridge Railway versus The London Chatham and Dover Railway Company, (reported in Law 
Reports, Chancery Division, volume 11, page 625), and admitted that if the words "maintain and 
work" had been used in this contract without any additional words to amplify or extend their meaning 
he would be bound by the definition given by Sir George Jessel in that case (see Official Report of 
Trial, pp. 118-9); and he subsequently said: "The question is, What do the words' maintain and 
work' mean? .If they stood alone I should say they meant renewals, repairs, and alterations, with 
improvements if necessary; but when it (the contract) goes on to say ' so as to afford all sufficient 
station accommodation and due facilities for the passenger and goods traffic on every portion of the 
line,' do not the parties enlarge the meaning of the words? That is the construction I put 
upon it, and· I shall tell yon that 'maintaining and working' do not embrace simply making repairs, 
and renewals, but they embrace whatever is necessary-reasonably necessary-so as to afford sufficient 
accommodation for passeng·ers and goods traffic on every J)Ortion of the line." But when I quoted 
that portion of His Honor's summing up to the jury in my argument before the Court, the Chief 
Justice said that he had not been" bold enough,'' and he had since come to the conclusion that the 
words "to work and maintain the ,mid line in an efficient manner," which are contained in the 

- second section of "The Main Line of Railway Amendment Act,'' (34 Viet. No. 13), and which 
are repeated in clause 6 of the contract, included all that the subsequent language of 
clause 6 could be made to cover ; and in his subsequent judgment His Honor has 
.retained that position, and has quoted the decision in the case of The West London Railway Company 
versus The London and North- Western Railway Company, (reported in 11, C. B. Reports, page 
346), as his authority for so interpreting the words "work in an efficient manner." His Honor 
has also cited the case of In re Cornwall Mineral Railway Company, (reported in 48 L. T. Reports, 
page 41 ), as a further authority for including· the provision of additional rolling-stock among 
"working expenses." I have c:Lrefully perused the judgments in both the cases quoted by the Chief 
Justice, and have considered the facts upon which those judgments were given, and have come to 
the conclusion that both those cases are clearly distinguishable from the case now under consideration. 
In the case of 1'lte West Lon"don Railway Company versus The London and North- Western Railway 
Company, the defendant company had leased the railway belonging to the plaintiff company, and 
had covenanted amongst other things that they would" at their own expense during the continuance 
of the lease efficiently work and repair the railway and works thereby demised, and indemnify the 
West London Railway Company against all liabilities, loss, charges, claims, demands, whether incurred 
or sustained in consequence of any want of repair, or in any manner connected with the working of the 
same railu;ay or worhs," and the plaintiffs were to share in the gross receipts of the demised railway 
in the proportion of one-fourth, and to receive half the net profits of the rates and tolls payable by 
those using the locomotive power of the railway. It was contended on behalf of the plaintiffs, firstly, 
that the true meaning of tbe defendants' covenant efficiently to worh the railway demised was that 
they should work it in the nrnnner in which railways are usually worked, and in which the particular 
railway in question had previously been worked, namely, with passenger trains as well as with goods 
trains, and, further, that the defendants should perform their covenant by working the railway in 
such a manner as to be productive of the largest amount of net profits. If the words "efficiently 
work" have any universal meaning· as applied to railways, I do not see how the first of the above 
contentions can be repudiated, and, undoubtedly the Chief Justice in the case of the contract of the 
Tasmanian Main Line Railway Company has deeided that to work the railway " in an efficient 
manner" in dudes the provision of facilities for passenger as well as for goods traffic; and if it 
should be for a moment contended that such was not the nature of the Company's obligation, the 
answer would immediately be that it is so expressly provided in clause 6 of the contract. But if 
the Chief Justice is to rely simply and entirely upon the words " work and maintain the said line in 
an efficient manner'' as they are found in "The Main Line of Railway Amendment Act," (34 Viet. 
No.13), without tal,:.ing notice of the language of clause 6 of the contract, then the case he quotes as 
the authority for his interpretation of the words in question is decidedly against his interpretation of 
them so far as he makes them include the provision of sufficient facilities anrl accommodation 
for passenger traffic. The decision of the Court of Exchequer on this point, as given in the 
head notes to the report of the case quoted by His Honor, was-" That, in order to perform 
their covenant to work efficiently, the defendants were not bound under all the circumstances 
to work the line for passenger traffic; but that if as much g-ross profits could be obtained 
by efficiently wol'.king the railway for goods only, or for passengers only, or for hoth passengers and 
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:goods, the covenant was well performed." The judgment of Baron Parke on this point was a!'! 
follows: "It seems (says he) a stronger thing to assert that they are not bound to carry passengers 
-even if passeng·er t1:affic presented itself; but in trnth the same answer is to be given,-that if they 
work the railway efficiently for goods, so ·as to produce as much gross reeeipts as the railway when 
worked for passengers and goods, or passengers alone, would produce, they perform their contract. 
The mode of working the •railway is' entirely in their discretion." The contention of the defendants 
was, that the ,word " efficiently " had no fixed or special meaning at all, and it appears to me that 
the Court ·of Exchequer substantially upheld this contention when it decided, in the words of the 
judgment of Baro·n Parke, that "the covenant to work efficiently must be construed ·with a 
,reference to the subject-matter and the character of' the defendants," and that "the word efficient 
must admit of a different construction in a covenant by a person armed with very limited or very 
extensive powers." The true meaning and effect of the covenant" to work efficiently" in this case 
was determined by the provision contained in the agreement made by the parties for a division of 
the receipts and profits of the railway, and the central .point decided in the case, as given in the 
head note was, " that the defendants were bound to work the railway efficiently so as to secure tlte 
stipulated benefits to tlte plaintiffs in tlte share of _gross proceeds, ,but were 11ot comzJelled to worlt it 
.so as to producr• tlte 'largest quantity of gross proceeds." The portion of the judgment of Baron 
Parke giving this interpretation ,of the covenaut is as follows: "'l'he railway (says he) is to be 
worked effi.ciently and efficiently repaired ; and the plaintiffs are to share in the gross receipts in the 
proportion of one-fourth, and in half of the net profits of the rates or tolls payable by others, using 
their ·own locomotive power. T!tis shows that .tlte object (if tlte covenant to worlt efficiently was, to 
secure tlte stipulated benefit to the plaintiffs in tlte gross receipts, and efficiently to repair to give t!tem 
-tlte chance of a share of the net profits."' In the face of the above quotations from the juclgment of 
Baron Parke, especially the portion I have put into italics in the last extract, I. must confess that I 
·cannot understand ho\v the Chief Justice regards the judgment in this case as· applicable to the facts 
involYed in the dispute between the Colony and the :Main Line Railway Company. Thejudgment 
in the case quoted seems to me to clearly decide that the words "to work efficiently'' 01· to "work 
in an efficient manner" do not contain or imply the obligation which the• Chief Justice extracts 
from them when used in "The Maiu Line of Railway Amendment Act," (34 Viet. No. 13), and in order 
to sustain his position 'it seems to me he must fall back again on the lang·uage of clause 6 of the 
contract, as he did at the trial, but which he has since declared to be redundant and unnecessa1·y for 
the purposes of his decision. If a return shoulci be made to that position on behalf of the Company 
upon an appeal to the Privy Council, my reply thereto is that the general language of the contract 
must be interpreted and restrained by the particular stipulations of the schedule. 'l'he addition of 
the schedule to the ·contra'ct in the present case, and the special reference to that schedule under the 
obligatory clauses of the contract, as containing the conditions in accordance with which the 
railway in question was to Le constrncted, maintained, and worked, places this case immediately in 
a separate mid clearly distinguishable category from that of the case quoted by the Chief Justice, in 
which only general words were used, and in which no schedule containing particularities of the 
obligations incurred was present. It is also surprising to me to find the Chief ,Just.ice quoting the 
.last-mentioned case as an authority for giving an ample and extended meaning to the covenant 
"'to work efficiently," when the same case is r1u0ted by Broom .in his well known treatise on Legal 
11.iaxims, (page 621 ), as an illustration of restrictive inte17Jretation, in accordance with the rnle that the 
words of a general covenant shall be restrained accoroing to the subject-matter or person to which 
they i·elate. In fact this rule is quoted by Baron Parke in his juclg·ment in the case as specially 
applicable to the covenant in question. 

The prominence and importance which it was intended that the schedule to the Colony's 
-contract with the Tasmanian Main Line Railway Company should occupy, as containing and 
describing the extent of Company's obligations under it, is distinctly manifested by the i11sertion of 
clauses 2 and 3 of the contract, which 'are as follows :-(clause 2). "The Govern.or ma.y acid to, 
.alte1·, or vary the said conditions mentioned in the said sched1,1le, but so as the conditions as so added 
to, altered, or varied shall not be more onerous upon or less advantageous to the Company titan tlte 
-conditions set .fortlt in the schedule." Clause 3 says: "The conditions so set forth, or so·added to, 
altered, 01· varied shall be treated as part of the contract, and fulfilled by the Governor and Company 
accordingly." No words could, in my judg-ment, be· used to make it clearer that it was the express 
intention of tlrn parties that the full nature am! extent of the obligations contained in the contract 
shonld be sought for and found in the express provisions of the schedule, and that any obligation that 
cannot be found expressed in the schedule is non-existent for the purposes of the contract. If this 
be so, it follows that the Company cannot be compelled to rnn more than four trains daily upon the 
said line thro11ghout its entire leugth,-namely, two trains daily from Hobart to the opposite terminus, 
and two trains daily fron'J the opposite terminus to Hobart; and, therefore, apart from any question 
of whether certain expenditure should be provided out of capital or revenue, the Company cannot be 
required to provide additional rolling-stock to supply a train service exceeding four trains daily along 
the whole length of the line; and if they cannot be compelled to find. such additional rolling-stock it 
follows that if they choose to find it for purposes of their own, it is a vqluntary act on their part, and 
they cannot charge the cost of it to the working expenses of the railway under the contract so as to 
prejudice the Colony in regard to the diminution of the amount of guaranteed interest. The Chief 
Justice appears to consider the stipulation in the sc:ied11le that the four trains therein mentioned 
"shall be of suclt capacity and shall start at such hours as the Governor may from time to time 
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determine," authorises the Governor to call upon the Company to provide-additional rolling-stock to
grapple with increasing traffic; but I think that this_ is an erroneous interpretation of the language 
used. I contended in my argument before the Court that the Governor might demand four 
trains of the utmost length which the engineering skill of the day determined could be safely 
run upon the line, and the Chief Justice seems to be under the impression that I thereby admitted 
that the Governor could demand provision of additional rolling stock beyond ihe original 
equipment of the line. But that impressio~ is incorrect, and I can only attribute it again· to the 
difficulty I experienced in continuing my argument intelligibly amidst the interpositions of the Bench. 
My interpretation of the language in question is based upon the assumption, which, I believe, will 
be maintained by experts, that the original equipment of such a line as that between Hobart and. 
Launceston would include sufficient rolling stock to provide a train of as great a length as could be 
safely run upon _it whenever required, and the stipulation that the Governor may determine the capacity 
of the four trains is to protect the Colony and the Government against any attempt that might be 
made by the Company to provide a sham service consisting of only one passenger carriage for 
each class of passengers and a ridiculously small number of g·Jods' trucks. The original equipment 
of every railway built for passenger traffic is supp.osed·to be able to furnish the additional carriages 
requjred to convey such addit_ional passengers as may certainly be expected to present themselves to. 
travel on it by tlie usual trains on holidays and other special occasions, and the Suppliants cannot, 
1:1-pon their interpretation of the contract, contend that the original equipment of their line did not 
include sufficient carriages for that purpose, or, in fact, that. it did not include sufficient carriages to 
furnish as long a train as could be safely run on the line at the minimum average speed specified in 
~he contract; and therefore the power conferred by th~ contract upon the Governor to determine the 
capacity of the four trains therein specified to be run implies no power whatever to call upon the 
Company to provide additional rolling stock beyond what would constitute the proper equipment of 
the -line when first opened for traffic. This proposition is placed beyond all controversy by the fact 
that the power of the Governor to determine the capacity of the four trains mentioned in the 
contract was exercisable by him to its fullest extent on the first day the railway was opened for traffic, 
and in regard to the very first train that ran upon the line under the contract. Whatever the 
Governor can do to-day under that power he could do then, and therefore the contract required that 
the original equipment · of the line should be sufficient to enable the Company to comply with 
whatever demand the Governor is authorised to make upon them for train service. The Governor's 
powers under the contract are not augmented by lapse of time, nor are the obligations of the 
Company. · 

i contended at the close of my argument before the Full Court that if the ·language ·of , 
clause 6 of the contract admittE;d of the interpretation given to it by the Chief Justice, it went 
beyond the meaning of the words " maintain aml work" as used in the enabling Acts, and would. 
therefoi·e be ultra nires, and I accepted the contention of Mr. Ritchie, one of the Counsel for the
Company, that "any consideration of the contract which shall be :repugnant to the expreEs 
provisions of the enabling Acts would be ultra vires, and cannof be permitted. The Acts and 
contract are to be read together, _and if there is any <livergence, the Acts, not the contract,. 
must prevail." But I do not wish to insist upon that . argument in favour of the Colony, 

· and I am of opinion that it is not necessary for · me to do so in order to establish the 
consistency of my interpretation of the contract ; because if the words " maintain and work iu 
an efficient manner" are capable of being interpreted and expanded by. the words added to 
them in ~lause 6, the expanding words beco1ne in their . tui·n the subject of review and 
interpretation in order to arrive at what the parties intended by the use of them. If, therefore,. 
the obligations of the Company are to depend upon the languag·e of clause 6 of the contract, it 
becomes necessary to ask what is "sufficient station accommodation," and what are "due facilities
for the passenger and goods traffic of every portion of the line?" With regard to the station 
accommodation, the quest.ion is peremptorily settled by the provision in the schedule that "The 
station buildings shall be built of brick, stone, .iron, . or wood, and with such offeces and 
accommodations as the Company's Engineer may consider necessary." 'l'hese words place the matter. 
of station accommodation entirely in the discretion of the Company, and give the Governor or the 
Colony no power to demand additional accommodation at any station beyond that which the 
Company's Engineer considers necessary. In his summing up to the jury at the trial, the Chi.ef 
Justice asked (Official Report of Trial, page 119) " If they (the Company) have to improve the 
stati011, are they not bound to do so, to enlarge it if not big e·nough ?" 'l'he paragraph I have 
quoted from. the schedule supplies an answer to this questioµ directly in the negative. The Company 
are not bound to enlarge any station at the request of the Governor, and therefore any such enlarge
ment is quite voluntary on their part, and is not included in the obligation "to keep and maintain 
in good and effici_ent repair and working condition" .an undertaking which was to be "completed" 
when it·was accepted by the Colony.. Completion and enlargement are contradictory terms, and 
cannot stand together. There is nothing about enlargement of stations or of anything· else in _the 
contract, but there is repeated references to c_ompletion of the undertaking that was to be constructed 
and afterwards maintained. As to what are "due facilities for the passenger and goodG traffic of 
every portion of the line," the stipulation that they shall be provided does not in the' least degree 
imply that anything beyond the original equipnient of the line is to be supplied. Efficiency of 
working and efficiency of accommodation and "due facilities" for traffic are requirements perfectly 
compatible with the limitation of the obligation of the Company to maintain and work the 
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railway with its original equipment. For it is indisputable that bad management or neglect might 
fail to run trains at convenient hours, or to provide the necessary number of carriages out of the 
original equipment to accommodate the passeng·ers travelling from station to station, or might fail 
to secure comfort, or might incur danger, or entail delays iu perfoi·ming the journeys, either by the 
neglect to provide carriages and trucks of proper dim~nsions or shape, or by neglect of ordinary 
repairs, or by keeping an insufficient staff of servants, or by other forms of neglect and failure. All 
such inconveniences and discomforts would be a violation of the requirements to provide "all due 
facilities for the passenger and goods traffic of every portion of the line," and therefore there is no 
necessary variation and inconsistency between the languag·e of clause 6 of the contract and the 
provisions of the schedule as interpreted by me. 'l'he words " suldect to and in acc01·dance with tlte 
-conditions set forth in the Schedule at tlte foot hereof" must be read into every clause of the contract 
which refers to anything that would be embraced by" construction," or" maintenance," or "working," 
and therefore clause 6- must be read as if they were attached to it, and . its languao-e 
must be controlled and interpreted by them. But, while I do not desire to insist upon the 
argument that the language of clause.6 is ultra vires, and, as I have said before, I do not consider 
it necessary for the consistency of my interp1;etation of the contract, I feeJ compelled to notice the 
reply which the Chief Justice makes to that branch of my argument before the Court. He· .says 
that "the parties have had differences and compromises under the contract, and the Legislature bf 
the Colony has g·iven effect to those compromises based upou this contract, and has recognised 
the contract legislated upon as a valid and substantial contract, and it is therefore now too late 
for the Crown to say that it is ultra vires." My rejoinder to this is that in any case where a 
contract consists of a large number of distinct stipulations, and one of them is ultra vires, 
that any subsequent recognition of that contract by the parties would only be a recognition 
of it so fa1· as it was valid, unless that recognition specially referred to the portion which was 
ultra vires for the ·purpose of ratifying it and so giving life and validity to that which was 
-dead and invalid at its inception. Nothing· of this kind has been done in the . recognition 
whi eh this contract has received by subsequent legislation relating to it, and the Chief Justice has 
produced no authority for the proposition th_at any subsequent recognition as a whole of a contract 
containing a number of stipulations, one of which is invalid, has the effect of validating the 
inoperative stipulation without special mention of it. 

I now proceed to review the case of In re Cornwall Mineral Railway Co., (reported in Law 
'Iimes Reports, volume 48, page 41 ), which is quoted by the Chief Justice as an authority upon the 
-question as to what expenditure can be properly included in "working· expenses." The decision in 

, that case turnetl upon the interpretation of sections 4 and 23 of "The Railway Companies Act, 1867," 
of the Imperial Parliament, and here at the outset we find a clear distinction between the facts upon 
which the Court was called upon to decide in that case and the facts in dispute between the Colony 
aud the Tasmanian Main Line Railway Company. The 4th section of "The Railway Companies 
Act, 1867," exempts rolling-stock and plant used or provided by a railway company for the purpose 
-of traffic on their railway from liability to be taken in execution at law or in equity, and, in lieu of 
the remedy by execution, provides that any person who has recovered any judgment against a Rail
way Company may obtain the appointment of a Receiver, and, if necessary, a Manager of the Under
taking of the Company, and that all moneys received by such Receiver or Manager shall, "afte1• 

-due provision for the T-Vorking Expenses of tlte Railway, and other proper Ou~qoings in respect of tlie 
Undertahing, be applied and diRtributed under the direction of the Court in payment of the debts of· 
the (.,'ompany, and otherwise according to the rights and priorities of the persons for tlte time being 
interested therein.'' Section 23 of the same Act provides that " all money borrowed or to be 
borrowed by the Company on mortgage or bond or debenture stock under the provisions of any 
Act authorising the borrowing thereof~ shall have priority against the Company and the property 
from time to time of the Company over all other claims on account of any debts incurred or eno·ao-e
ments entered into by them after the passing of this Act." The Cornwall Mineral Railway Co~n
pany, being in need of money, sold the ~ulk of their rolling-stock to the Yorkshire Railway ,,7 ao-o-on 
Company for £30,000, and then hired.it back for five years on the terms that the rolling-stock sl~oi::,uld 
become again the property of the Cornwall Company when the purchase money and interest had 
been repaid in the shape of rent. By this arrangement the Cornwall Company, who otherwise 
might have collapsed, were enable4 to put themselve,s in funds for the payment of the:. -lebts, and to 
continue to work their line. A Rec;eiver of the Comwall Mineral Company's property was subse
quently appointed under the "The Railway Companies Act, 1867," and the Waggon Company, who 
had purchased the rolling-stock of the. Cornwall Company and had afterwards let it to the Cornwall 
Company on the terms above mentioned, brought in a claim to be paid the amount of rent due to 
them in respect of the rolling stock out of moneys in the hands of the hands of the Receiver, and 
·some Debenture-hol<lers, who had become such after the date of the sale and re-hiring of the 
rolling-stock, claimed to be paid in preference to the Waggon Company. The respective 
positions a11d conflicting rights of the Waggon Company and the Debenture-holders were thus 
pointedly described by Sir George Jessel in hisju_dgment upon the contendi_ng claims:-" 'l'hey," 
said he, referrmg to the Debenture-holders, "wish to take away somethmg· earned by the use 
of the rolling-stock belonging to the Waggon Company without paying them the price or the 
hire for the use of that rolling-stock." He then proceeds to ask, "Have the appellants any 
such legal right? That depends (said he) upon the Act of Parliament. Legal right they have 
none, independently of The Railway Companies Act, 1867 ;" and he then decides that the rent 
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of the roJling-stock . in that case came within the meaning of the words " Working Expenses 
of the railway and other proper Outgoings in respect of the Undertaking," as used in section 4 
of "The Railway Companies Act, 1867.'' It is difficult to conceive how any other Jecision 
could have been arrived at, or how any contrary contention could have been supported 
upon the facts before the -Court; but it is equally difficult to me to conceive how the 
interpretation · of the words "working expenses," as used in a special statutory provision for 
securing the payment out of, and determining the priorities of claims against, a gross amount 
in the hands of a Receiver can be made available for determining what is included in 
the words "work and maintain" as used in our contract with the Tasmanian Main Line 
Railway Company, or as usually understood in reference to railways in general. It is 
perfectly true that Sir George Jessel and Lord Justice Brett both say that the term "working 
expenses," as used in the statute they were then called upon to consider, included the sums paid for 
the rent of the rolling-stock used in the working of the railway in the case before them; but they· 
were then interpreting the words of a statute the operation of which is confined to a special class of 
corporate bodies, for whose relations to their creditors the Legislature thought it necessary to make 
special statutory provisions by which the creditors were debarred from some of the ordinary legal 
remedies for enforcing payment of debts, and other remedies were provided in place of those taken 
away. It is also to be noted that Sir George Jessel takes the precaution to say that if the rent 
of the rolling-stock " were not included in the words working expenses, it would certainly be 
included in the words proper outgoings," and therefore the judgment in this case is really a decision 
upon the meaning of the whole statutory phrase " Working Expenses of the Railway and other 
proper Outgoings in respect of the Undertaking," and is a pertinent illustration of the well 
understood rule of "beneficial construction," by which the words of a statute will always 
be interpreted to include a matter clearly within its scope and object, although such matter 
would not be primarilY. embraced by the words in their ordinary and usual meaning. ( See 
Scott v. Legg, L.R. 2, Ex. D., p. 42, and Maxwell on the Interpretation of Statutes, 2nd edition, 
page 8-1.j The provisions of "'l'he Railway Companies Act, 1867," relate only to such 
railway companies as come within the definition of the word "Company" given in the 3rd 
section of the. Act, which. is "a Company constituted by Act of Parliament, or by certificate 
under Act of Parliament, for the purpose of constructing, maintaining, or working a railway 
(either alone or in conjunction with any other purpose.'') All such Companies are under 
statutory obligations to provide specified travelling facilities to the public, and many of 
them are under obligation to work the railways they are authorised to construct, and 
in default of complying with that obligation forfeit all the rig·hts and privileges confened 
upon them by the Acts by which they are incorporated. I am not sure that this is not 
the case with all of them. But whether this is so or not, they are all subject to fines and penalties 
for not providing specified services to 'the public,-such as one train per day for third-class pas
sengers at specified fares (see 7 and 8 Viet., eh. 85, sec. 6), and special trains for the conveyance 
of mails and troops, &c. when required by the Government. Hence we :find Vice-Chancellor 
Parker, in the case of Winch versus 1'he Birkenhead, Lancashire ,and Cheshire Railway Company 
and Others (reported in Jurist, volume 16, page 1035), saying:-" What is· called working the 
line is the duty that is imposed by Act of Parliament upon them.'' Consequently, whatever would 
be expended by any Railway Company in order to work their line in a manner that would enable them 
to fulfil their statutory obligations so as to avoid forfeiture of their rights and privileges, or to escape 
fines and penalties, or (as in the case of the Cornwall Mineral Company) to enable them to make provi
sion for the payment of their debts, would clearly be within the meaning of "Working Expenses and 
other proper Outgoings in respect of the Undertaking" as used in "The Railway Company's A.et, 
1867." The Tasmanian Main Line Railway Company are under a contractual, not a statutory, obliga
tion to "work and maintain" the railway which they have .constructed under their contract with the 
Colony. But before any particular kind of expenditure which the judicial decisions of the English 
Courts may at any time declare to be included in the words "working· expenses" as used in "The 
Railway Companies Act, 1867," with regard to railway companies that are under statutory obligations 
to work their lines, can be held to be applicable to the Tasmanian Main Line Railway Company, it 
must previously be established that such expenditure is equally necessary for the Tasmanian Main Line 
Railway Company to enable them to fulfil their contractual obligations to work and maintain in an 
efficient manner the line of railway which is the subject of their contract with the Colony. The Chief 
Justice can therefore only cite the case of In re_ Cornwall Mineral Railway Company in confirma
tion of his interpretation of the words "work and maintain" upon the assumption that he has 
previously established the interpretation which he places upon those words, and therefore that case 
affords no assistance in settling the preliminary question as to the true meaning of the words "maintain 
and work" in the present case. To attempt to make an universal application of a judicial interpreta
tion of particular words contained in a statute confined in its operations to a particular class of persons 
having special powers, functions, limitations, and obligations conferred and imposed upon them by 
that statute, or by other statutes directly referred to in such statute, would produce most. extraordinary 
results, aud it is contrary to the general principles governing the interpretation of ordinary deeds and 
documents. 

'fhe Chief Justice says he refrains from canvassing the results that might flow from my inter
pretation of the contract in order to test its reasonableness or otherwise ; but whatever might be the 
results of that interpretation they would have to be accepted if the arguments by which I have 
supported it are sound, and I do not think that the results will be ?vything like so disadvantag·eous 
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to the Colony as the Chief Justice seems to hint, or as some portions of the press seem to imagine. 
But it is not necessary for me to enter upon that question in this Memorandum, and I now pass on to 
test the Chief Justice's interpretation of. the contract by considering what are the relative positions 
of the Colony and the Company under it. The Chief Justice says the sug·gested difficulties and 
inconsistencies arising from the fina)Jcial view of the contract as differently interpreted by him and 
myself cut both ways, but the preponderance of the argument to be derived from them 1Jeems to him 
to be strongly in favour of his interpretation. I will not repeat the illustrations I gave before the 
Court of some of the financial inconsistencies which flow from His Honor's interpretation of 
the contract, but will content myself with remarking that the counter inconsistencies urged by 
the Chief Justice against my interpretation can only arise if the railway fails to realise the manifest 
expectation of the parties, at the time the contract was signed, that it would be a profitable 
speculation to the Company, and in this connection I repeat here a portion of the judg·ment of Lord 
Denman in Aspdin v. Austin, (5, A.. &- E., p. 84) which I quoted twice in my argume'nt before the 
Court, viz.-" It is one thing for the Court to effectuate the intention of the parties to the extent to 
which they have even imperfectly expressed themsel vPs, and another to add to the instrument all such 
covenants as upon a full consideration the Court may deem fittjng; for completing the intention of the 
parties, but which they have either purposely or unintentionally omitted. The former is but the 
application of a. rule of construction to that which is written; the latter adds to the obligation to which 
the parties have bound themselves, and is of course quite unauthorised, as well as liable to create 
practical injustice in the application." As I said in my argument before the Court in quoting· this 
judgment, if the pa1ties to this contract have omitted anything from it that would have made it 
more complete, and have made a contract which produces unforeseen results in unexpected circum
stances, those results must be· accepted, and we cannot add anything to the con tract to make it better 
even for the benefit of both parties. The position of the Company under the Chief Justice's inter
pretation of the contract is that they are bound to do all that they have done up to the present time 
in providing additional train service beyond four trains daily along the entire length of the line, and 
because they are bound to do it they are entitled to charge the cost of the additional rolling stock 
and station accommodation required for that additional service as expenditure incurred in maintaining 
:i,nd working the railway in accordance with the contract. But if this interpreta~ion is sound 
1t must confer upon the Colony a concurrent right to demand from the Company all that they have 
done in the way of providing· the additional train service mentioned. In other words, whatever the 
Company are bound to do the Colony can require them to do. They cannot charge as part of the 
expenditure incurred in maintaining and working the Railway the cost of any additional rollin~ 
stock or station accommodation required for that which is a voluntary service on their part. But I 
can find no provision in the contract which confers upon the Colony the right to demand a local and 
suburban train service from Hobart to Glenorchy, and from Hobart to Bridgewater, and from Hobart 
to Brighton, such as is now supplied by the Company, and for the maintenance of which additional 
rolling stock is required. I designated these local and .suburban services in my argument before 
the Court as independent speculations of the Company outside their contractual obligations, and I 
have no hesitation in saying that the Company are at liberty to keep separate accounts of the 
receipts and expenditure belonging to such local and suburban services, and to retain the whole of 
the profits arising from them, and that the Colony cannot claim to have such profits brought into 
account with the receipts and expenditure of the contract service for the pur.pose of reducing 
the annual payments of guaranteed interest. But, upon the Chief ,Justice's interpretation of the 
contract, the provision of these local and suburban trnins is obligatory on the Company, and 
the Colony has. had the right to demand them during the whole of the time they have been 
supplied. What, then, is the extent of the Colony's right to demand local and suburban 
train services? We have attached several branch lines of our own to the Company's line 
of railway, a~d are constructing others. If there arf! sufficient passengers and goods tQ be 
carried between Hobart and Launceston to fill the four daily trains mentioned in the schedule, 
exclusive of the additional passeng·ers and goods which our branch lines of railway will 
bring to the junctions of those lines with the Company's railway, can the Colony call upon 
the Company to provide additional trains to carry the additional· · passengers and goods 
brought by our lines to the several junctions? Take, for illustration, the Fingal Line. VVe 
must be entitled, to run a sufficient number of trains from St. Mary's to Conara every day 
to carry whatever passengers and goods offer themselves to be carried on that line, and we 
must be entitled to start those trains from St. Mary's at hours convenient to our passengers and 
to our Railway Department. If those trains arrive at the Conara junction at such hours as will 
necessitate the passengers for Hobart waiting half a day, or having to pass the night at Conara, in 
order to catch one of the two trains which the Company are bound to run daily from Launceston to 
Hobart in accordance with the schedule of the contract, can we, in order to obviate this inconvenience 
to thes!;! passengers from St. :Mary's, call upon the Company to provide a special train to run from 
Conara to Hobart to take these passengers to. that city, and another train to run from· Conara 
to Launceston to convey the passengers that wish to be carried to the last mentioned city ? I can 
find no such powers conferred upon the Colony by the contract, and I am inclined to think that 
such consequences of the Chief Justice's interpretation of the contract will come as a· new 
revelation to the Company as much as to the Colony; and if we should attempt to act upon th~t 
interpretation it is quite within the range of probability that the Company would then fin? 1t 
convenient for them to repudiate it, and seek to escape from it. If the question of hardship 1s to 
be of any weight in deciding· which interpretation of the contract is the more reasonable, then 
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we have before us the grave proposition that with the growth of the Colony, and the establishment of 
branch lines by the Government running into the Company's railway, the Colony has it in its power to 
put such burdens upon the Company as I venture to assert could never have been contemplated by the 
parties to the contract at the time it was signed, and which would most effectually prevent the 
contract ever becoming a profitable speculation to the Company; because, whilst we can demand 
one train service after another from any one station upon the line to any other station as soon as 
there is traffic to be carried along· that portion of the line, our obligation to assist the Company in 
providing the new rolling stock and station accommodation required for that train service is 
inexorably limited to whatever margin there may be between such profits as the Company with these 
increased burdens may make and the sum of £32,500 per annum. Such are the results of the 
Chief Justice's interpretation of the contract, and I must say that ,to me they are most astonishing 
for they involve the startling proposition that the Company, when they signed the contract, instead of 
taking upon themselves a definite and limited obligation in consideration of a definite and limited 
quid pro quo, accepted the promise of a strictly defined and limited remuneration for an undefined 
and unlimited burden, and that with the lapse of time the rights and privileges of the Colony 
under the contract may enlarge and expand to unforeseen dimensions without the slightest 
accompanying· increase of reciprocal liability. 

The Chief Justice asked me in the course of my argument before the Court if I contended 
that the Comµany might leave on the roadside any passengers and goods which four trains would 
not accommodate; and according to His Honor's interpretation of the contract, such an act on the 
part of the Company would be a breach of the contract. But I am informed that the Company 
have frequently failed to find accommodation for all the passengers who wish to travel from Hoba1·t 
and intermediate stations upon the local and suburban lines on holidays such as race days, regatta 
days, &c., and if these local and suburban services are conJpulsory on the part of the Company, then 
on every occasion on which they have failed to carry all the passengers that presented themselves 
they were guilty of a breach of their contract. This, I believe, will be another new revelation to the 
Company, but I cannot see how it is to be· avoided upon His Honor's interpretation of the cont1:act. 

In the concluding portion of his judgment, the Chief Justice says of his interpretation of the 
contract, "It accepts the plain meaning of the language used, and does not require, as the Crown's 
new construction does, the omission of parts of the contract, viz., words in clause 6 and in the 
schedule to the contract as being ultra vires." I have already said that it was never my intention 
to contend that any part of the schedule was ultra vires. On the contrary, the main burden of my 
arg·ument was that the particular provisions of the schedule overrode all general expressions in the 
contract that might be inconsistent with those provisions; and I have endeavoured in this Memo
randum to show that my interpretation of the contract is not dependent on the excision of any part 
of it. I now contend that my interpretation creates no conflict between the schedule and the con
tract, or between the contract and the Acts relating to it, and that it accepts all the language used 
in the contract and in the Acts according to its usual and well understood meaning. But how is the· 
Chief Justice's interpretation arrived at and supported? It is primarily based upon the general 
language of the stipulation contained in the 2nd section of" The Main Line of Railway Amendment 
Act," (34 Viet. No. 13), viz.-" Such guarantee shall continue for thirty years from the date on 
which the said Line shall be opened for traffic, provided that such person or Company shall continue 
to worlt and maintain tlie said Line in an effecient manner during the said period," and it disregards 
the particular provisions of the schedule to the contract, or expands them to include all that the 
general lang·uage of the statutory stipulation would include, contrary to the fundamental maxim of 
interpretation that general covenants and expressions are restricted by particular descriptions of the 
same subject-matter or obligation in the same instrument; and the authority quoted for adopting this 
course ii:; a case in which the general covenant relied upon by the plaintiffs was held to btl -restricted 
and limited in its operation by the subject-matter to which it related and by the particular 
result which . the covenant was intended to secure. 1 t gives to the word " profit" a meaning 
contrary to that which it has in its ordinary usag·e in the commercial world, and which 
has been recognised and adopted as its true and proper meaning _by the Courts of Law in 
England in numerous judicial decisions. It gives to the word "maintenance" a meaning 
contrary to .that put upon it by Sir George Jessel when he was called upon to specially consider it 
in connection with a railway contract, and it adopts the interpretation given to the phrase "working 
expenses " in a case in which it became necessary to consi<ler its meaning as part of a larger phrase 
inserted in a statute passed for special purposes in relation to a particular class of persons and their 
transactions. I cannot think that an interpretation so reached and so supported can be correct, and 
I therefore advise the Cabinet that an appeal should be made from the Judgment of our Supreme 
Court in the matter to Her Majesty in Council. 

It is my intention to submit a copy of this Memorandum to Mr. John M'Intyre (who was 
associated with Dr. Madden and myself in the conduct of the case for the Crown), and to invite 
him to make such observations thereon .as to the validity of its contentions as he shall think fit, and 
upon receipt of his observations I shall forward them to the Premier for his perusal. 

A. INGLIS CLARKQ 
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Macquarie-street, Hobart, 30tlt August, 1889-

MEMORA.NDUM FOR THE HoNoRABLE THE ATTORN.EY-GENERAL • 

. Re THE TASMANIAN MAIN LINE RAILWAY COMPANY, LIMITED, versus THE 
QUEEN. 

I CONCUR with the Attorney-General in his dissent from the interpretation put upon the 
contract by Dr. Madden at the· trial as to the extent of the Company's obligations thereunder. 
Indeed, I doubt whether Dr. Madden would now be prepared to uphold that interpretation. I 
know that at a consultation held subsequently to the trial he appeared to be impressed with the 
view put forward by the Attorney-General as to the true extent of the Company's liability with 
regard to train service, which view was afterwards fully elaborated during the argument before the 
Full Court on the application for a new trial. 

I have perused and carefully considered the divergent interpretations of the contract by the 
Chief Justice and the Attorney-General. In regarding the different constructions of the 
language contained in the Acts and contract, I have come to tlrn conclusion that no interpretation is 
possible that will be absolutely consistent throughout, and reconcile all differences of exp1·ession and 
apparent inconsistencies. The question is, which of the two interpretations is, on the whole, the 
more reasonable one, assuming both of them to be fairly deducible from the language employed? 
To use the words of the Chief Justice in his address to the Jury at the trial of the cause, " If one 
interpretation gives us th1:1-t which is reasonable and another that which is unreasonable, the rule is to 
give the more reasonable interpretation." 

I cannot help feeling that the construction adopted by· His Honor in his (if I may be permitted 
to say so) able and powerful judgment refusing the Rule Nisi, makes the contract a more reasonable 
and liberal one in some respects than that which the Attorney-General's contention would establish, 
although it must be admitted that it involves the recognition of a duplicate contract, and applies a 
different set of principles to the additional train service supplied by the Company to that which the 
contract attaches to the minimum service. It imposes on the Company the duty of providing all 
that is reasonably necessary to afford station accommodation and facilities for traffic, to whatever 
extent such traffic may increase, along every portion of the line. It insures this benefit to the Colony 
during the whole term of the contract. The expenditure in respect thereof is chargeable to mainten
ance and working expenses, and comes out of the revenue of the railway, but is strictly limited to 
what is reasonable and necessary for existing traffic. In the words of the Chief Justice during the 
argument; "the only expense they can incur is that which is rea.sonably necessary under the con
tract to comply with the requirements of traffic. They cannot go beyond that." The argument 
that upon this construction the Company are simply enabled to improve their line with other 
people's money, that is to say, with the moneys of the Colony, and that in the event of the 
Crown exercising its option of purchase it would be buying over again what it had already paid · 
for, is met by the Chief Justice with the reply that the money never belonged to the Crown. " For 
if (he says) by the contract this money is to be applied in these works this was part and parcel 
of the original consideration between the parties, and the money never became the property of the 
Crown." · 

On the other hand, the interpretation placed upon the contract by the Attorney-General, 
although undoubtedly most able and ingenious, and put forward with great force, is a much narrower 
and. more rigid one than that which the Chief Justice has held to be the true constrnction. 
According to the Attorney-General's contention the obligation of the Company is limited to main
taining and working the line just as when it was first opened for traffic. The Colony can compel 
them to do nothing more, however insufficient the aniount' of rolling-stock, two daily trains each 
way, and station accommodation may be to meet the exigencies of increasing traffic. This is all 
that the Company is bound to do by the contract, and all that can under any circumstances be 
required of them.· Anything beyond this is in the absolute discretion of the Company, and it is 
assumed that self-interest will naturally lead them, at their own cost, to supply whatever extra 
rolling-stock, &c. may be necessary from time to time to deal with the increas(:l of traffic. As soon, 
however, as such additional stock is supplied, the Company become entitled to deduct the cost of 
maintaining and working it out of the revenue of the line. But the obligation to maintain and 
work relates only to the original equipment of the line as taken over by the Colony. 

The question is, which of these two widely differing interpretations is the true one? 

With every deference to the opinion or' the Chief Justice, it appears to me that in his judg·ment 
he gave too great effect to the words of a clause (No. 6) of the contract, which clause· has no 
obligatory force or effect, and passed too lightly by one of the main arguments for the Crown, 
namely, the limiting and controlling power of the schedule to the contract. The arguments 
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of the Attorney--Genera] on both these points were, in my opm10n, most cogent ones. The· 
case cited by His Honor (The West London Company v. The London and North- Western 
Company, 11 C.B., 41) is, I think, distinguishable from the present case. In the case cited 
,tliere was no schedule to control the contract; in the case before me there is a schedule, which, to, 
my mind, makes all the difference. The case, In re Cornwall Mit:eral Railway Co., 48 L. T. 41'~ 
.also cited by the Chief Justice, is, I think, dis1ing.uishable, and JOT .the reasons given by the Attorney-· 
.General in his Memorandum. I agree witµ. the Attorney-General in his qonstruction of Section 5, 
pf 46 Victoria, ,~ o. 43, and share in his view that neither that Act nor the contract contains any 
new definition of the term "profit.'~ At the same time it is to be observed-that if "maintaining 
a_nd working'' are to receiye the .construction -put upon them .by the Chief Justice, tµ.at is to say, if 
they include whatever is necessary to afford station accommodation and facilitie~ for traffic from one 
e_nd of the line to the other, the expenditure in respect thereof must be deducted fi;om the .revenue 
l,w,fore any _question of" profits" can arise, .whatever definition .that word is .to receive. 

It was contended, on the part of the Crown, .upon the application for a rule nisi, that the 
.Company would be fulfiUing their contract if they· ran four daily trains, "worki,ng at the utmost 
capacity which the science of the day says an engine sqould ca1:ry upon that line," even if balf the 
passengers and goods tendered along the rc;mte had to be left behind. The clause in the scheduJe 
upon which this argument is based is as follows:-" When the said Railway is Gq1upleted an<l open 
for traffic, at ]eas.t four trains s,hall run daily upon the said ;line throughout it:, enti_re hingth; namely, 
two trains daily from Hobart Town to the opposite terminus, and two trai11s ,daily frqm .the opposite 
terminus to Hobart Town; ,and such train_s shall l:>e of such capacity and shall start a_t such hours as 
the Governor may _from time to time determine, having reference to _the E:ixigenciE:is of a single Line 
of railway and the general convenience in the· working of the railway, as well as regards t!Je 
~,ompany as th,e Public." 

It is arguable tha.t the word:, "at _least " in this clause go to ~hQw that the ;obligation of the 
Company is not limited to the running four trains a day and no more. That its true meaning· and 
e_ff(ict are that, -w_hile t_he Company are bound to run at least not less than four daily trains, even 
thoug·h they should at any time prove more than sufficient for the existing traffic, tlle cla,use does .not 
in any way limit the obligation upon the Company of running as many more trains as may be 
necessary to work the line in an efficient manner. That, while the schedule constitutes four trains 
a day the minimum number which the Company must run, even if they should go empty, it 
does not make that the maximum nuniber which the Company can be compelled to put on the line 
each day. That this will depend entirely upon the amount of tl'affic that is presented from day to 
day. If this argument can be supported it would dispose of a larg·e part of the case set up by the 
Crown, unless it should be then open to the Crown to contend that the additional train service must: 
be supplied upon the same conditions, and surrounded by the same rights and obligations with 
regard to both parties, as the minimum service mentioned in the contract. This would, however,. 
be falling back upon the principle of Dr. Madden's original contention. 

I du not think it neces:,;ary to extend my observations to any length. I can add nothing to the 
exhaustive memorandum of the _Attorney-General, which, as it appears to me, comprises every 
argument of any weight that can be adduced in support of the case advanced on behalf of the 
Crown. I am bound to say that, hard and inelastic as is the construction now put upon the contract 
by the Attorney-General, it appears to me to have the merit of reasonable consistency throu,ghout, and 
to give more or less effect to the enabling Acts and the contract. But while 1 recognise the force of 
many of the positions taken up for the Crown (the majo1·ity of which were fully discussed and con
i;idered by the Attorney-General and myself in consultation prior to the argument), yet, looking· 
at the case as a whole, with all that is to be said both for and against it, I do not feel confident 
that it would be upheld on appeal. I think; however, that there is sufficient doubt as to the correct
ness of the view taken by the Chief Justice with regard to the constrnction of the contract to warrant 
an appeal to the Privy- Council, and, as it is of great importance to the Colony that the matter 
should be authoritatively decided once and fo1· all, I thin~ that an appeal should be ma<le
accordingly. 

The second ground upon which the application for a new trial was refused was, _that the inter
pretation put upon the contract by the Crown on the argument before the Full Court, differed from 
that set up on behalf of the Crown at the trial of the cause. The first gTound upon which the 
application for a new trial was made was "Misdirection of the Jury by the presiding Judge on the 
interpretation of the contract on which the action was founded, and particularly of the words 
' maintain and work' therein." The alleged misdirection was with regard to the meaning of the
words " maintain and work." On this point I do not think there was ever any difference of opinion 
bP.tween the Attorney-General and Dr. Madden as regarded the issue before the Court. I concur 
with the Attorney-General in his view of the matter, and advise that the application for a new trial 
was wrongly refused on the sec011d ground. Moreover, I think the Privy Council would endeavour,. 
if possible, to decide ·the substantial question at issue between the Crown ancl the Company. 

JOHN M'INTYRE. 
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:i.\IEMO. 
Attorney-General's Office, 30tli August, 1889. · 

Ii-, forwarding l\fr. M'lntyre's Memo.randum to the Premier, I desire to make a few 
•Observations upon what I take to be the intention and effect of the insertion of the words '' at least" 
in the section of the Schedule which requires a minimum service of four trains daily. My attention 

·was directed to these words by Mr. Justice Dodds, in the course of my arl?:urneut in support of the 
,application for a new trial, but I had not· then considered what might be the full force and effect of 
them, and did not then discuss the question at any length. I how desire to say that 1 think that the 
utmost force that can be given to them is to interpret them at> permitting the Company to provide 
more than the minimum trnin service mentioned in the Schedule and to charge the cost of maintaining 
:and working that additional train service as part of the "expenditure for and in respect of the 
maintenance and working of the railway." But, in order to entitle the Company to include the cost 
of maintaining and working any additional train service as part of the general cost of maintaining 
~nd working the railway under the contract, such additional train service must be service between 
the extreme termini of the line, that is Hobart and Launceston, and must not embrace local or 
suburban services, and it must be supplied upon the same conditions, and subject to the same rights 
.and obligations as regards both the Colony ai1d the Company, that the contract attaches to the 
J)rovision of the minimum train service mentioned. in the Schedule: I also take this opportunity to 
draw attention to that portion of my argument in support of the application for a new t1·ial in which 
I was asked by Mr. Justice Dodds if the Company were not bound to provide additional caniages 
upon the demand of the Governor. I replied that the Company were bound to do so, but I did not 
make it as clear as I should have done that I regarded the power of the Governor to demand 
enlarged trains as limited by the extent to which the line was to' be originally equipped under the 
contract. I believe I have made this sufficiently clear in my Memorandum, but I desire to 
explain what might apµ·ear to ·be an inconsistency between the answer I gave to Mr. Justice Dodds 
in reference to this point and the position which 1 have attempted to maintain in the Memorandum. 

The Bon. tlte Premier. 

WILLIAM 'l'HOMAS STRUTT, 
GOVERNMENT PRINTER, TASMANIA, 

* 

A. INGLIS CLARK. 


