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APPENDIX 1. 

MINUTES OF MEETINGS 

 
WEDNESDAY 18 JUNE 2008 

The Committee proceeded to business at 9.00 am in the Legislative Council 
Ante Chamber, Parliament House, Hobart. 
 
Members Present : 
Mr Hall 
Mr Harriss 
Mr Martin 
 
Absent: 
Mr Wilkinson 
 

In Attendance: 
Dr Colin Huntly 
Mrs Mann 
 
Order of Parliament : 
The Order of the Parliament appointing the Committee dated 12 June 2008 
having been circulated, was taken as read. 
 

Election of the Chair : 
Mr Harriss was elected Chair and took the Chair. 
 
Establishment Matters: 

(1) Secretary to arrange for background material to be provided for 
Members – also case studies from other states 

(2) Secretary and Chair to discuss the name of the Committee for the 
purposes of publications. 

(3) Secretary to liaise with Becher Townsend to seek advice for timing 
and wording of a media release 

 

Other Business : 
 
Resolved : That  

(a) witnesses be heard under Oath or Affirmation. 
(b) evidence be recorded verbatim unless otherwise ordered by the 

Committee. 
(c) advertisements be inserted in the early general news pages of the 

three daily Tasmanian newspapers on Saturday, 28 June 2008 and 
that receipt of written submissions be conditioned for closure on 
Friday, 25 July 2008.   

(d) the Secretary send invitations to make submissions to: 
The Premier 



195 April 2009 Legislative Council of Tasmania 

The Leader of the Opposition 
The Leader of the Tasmanian Greens 
Hon Mr P A Lennon 
Ms Linda Hornsey 
Mr Nigel Burch 
Dr Geoff Malpas  
Professor Rick Snell 
Professor Richard Herr 
All unions that cover the State Public Sector 
Unions Tas 
Teacher Union 
Nurses Union 
Police Association 
Ambulance Association/Union  
Tourism Council 
Association of Jurists (national body) 
Minerals Council 
Tourism Council 
Australian Medical Association 
Law Society 
Bar Association 
State Service Commissioner 
Institute of Company Directors 
TFGA 
FIAT 
Sandra Taglieri 

 
Future timetable : 
Resolved to hold hearings on Tuesday 16 and Wednesday 17 September 
2008. 
 
Adjournment:  
At 9.34 am the Committee adjourned until Tuesday 16 September 2008 or 
such earlier time as is advised. 
 
TUESDAY 26 AUGUST 2008 

The Committee proceeded to business 1.10 pm in the Legislative Council 
Ante Chamber, Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
Mr Fewkes 
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Adoption of Minutes: 
The Minutes of the meeting held on 18 June 2008 were adopted. 

Business Arising: 
… 
 

Correspondence 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 
 Submission received on 22 July 2008 from Ms Ginna Webster (Sub No. 1) 

 Submission received on 22 July 2008 from Mr John Forsyth (Sub No. 2) 

 Submission received on 28 July 2008 from Mr Garry Duffield (Sub No. 3)  

 ... 

 Submission received on 8 August 2008 from Police Association of Tasmania 
(Sub No. 5) 

 Letter from Justice A M Blow, President of the Tasmanian branch of the 
International Commission of Jurists dated 15 August 2008 advising the 
organisation does not wish to make a submission or present evidence 

 
The Committee considered the outward correspondence and; Resolved that 
the following correspondence be endorsed - 

 Premier 

 Leader of the Opposition 

 Leader of the Tasmanian Greens 

 Professor Rick Snell 

 Professor Richard Herr 

 CPSU – President Lindsay Jones 

 Unions Tasmania Office – Secretary Simon Cocker 

 Police Association of Tasmania 

 HACSU (including Ambulance Union) – State Secretary 
Mr Chris Brown 

 Australian Nursing Federation – Nurses Union – Branch Secretary 
Ms Neroli Ellis 

 Australian Education Union – Tas Branch – President Leanne Wright 

 Tourism Industry Council of Tasmania – CEO Daniel Hanna 

 International Commission of Jurists (Tas Branch) – 
President Justice Alan Blow 

 Tasmanian Mineral Council – Executive Director Terry Long 

 Australian Medical Association – AMA Tas State Office – CEO 
Mrs Carmel Clark 

 The Law Society of Tasmania 

 The Tasmanian Independent Bar Inc. 

 Office of the State Service Commissioner 

 Australian Institute of Company Directors – Tasmanian Branch 

 Tasmanian Farmers & Graziers Association – President 
Mr Roger Swain 

 Forest Industry Association of Tasmania – Chief Executive Officer 
Mr Terry Edwards 

 Professor Jeff Malpas 

 Ms Linda Hornsey 

 Mr P A Lennon 

 Mr Nigel Burch 
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Next meeting: 
The Committee Resolved that subject to any urgent business arising in the 
intervening period, the next meeting would be at 10.30 am on Tuesday 16 
September 2008 with a public hearing scheduled for that day and for 
Wednesday 17 September 2008 at 9.30am 
 
Adjournment: 
At 1.36 pm the Committee adjourned until Tuesday 16 September 2008 at 
10.30am in Committee Room 2, or such earlier time and place as is advised. 
 
TUESDAY 16 SEPTEMBER 2008 

 
The Committee proceeded to business 10.07 am in Committee Room 2, 
Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
Ms Jayne McPherson 

 

Adoption of Minutes: 
The Minutes of the meeting held on 26 August 2008 were adopted. 

 

Matters Arising: 
Resolved - 
That Research Officers, Dr Bryan Stait and Ms Jayne McPherson be admitted 
to the proceedings of the Committee whether in public or private session. 

 
Correspondence 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 Letter dated 4 September 2008 from State Service Commissioner, 
Mr Robert Watling together with State Service Commissioner Annual 
Report 2006-07  

 ... 

 Email dated 11 September 2008 from Allison Round on behalf of 
Mr Frank Ogle with a request to reschedule his meeting with the 
Committee 

Outwards Correspondence: 
The Committee considered the outward correspondence and; Resolved that 
the following correspondence be endorsed - 

 Mr Stephen Estcourt QC 

 Professor Richard Herr 



Select Committee on Public Sector Executive Appointments  198 

 Professor Rick Snell 

 Mr Robert Watling, State Service Commissioner 

 Ms Ginna Webster (Sub No. 1) 

 Mr John Forsyth (Sub No. 2) 

 Mr Garry Duffield (Sub No. 3) 

 ... 

 Police Association of Tasmania (Sub No. 5) 

 Mr Mike Blake, Auditor-General 

 Mr Frank Ogle, Director, Public Sector Management Office, DPAC 
 
In Camera Evidence  
... 

 
The Committee adjourned at 10.20 am  
 
The Committee reconvened at 10.30 am. 
 
Public Hearing  
The Chair advised Mr Estcourt of the procedure for the hearing. 

 
Mr Stephen Estcourt QC was called, took the Oath and was examined.  The 
witness declined to answer questions put to him by the Chair on the grounds 
of his legal and ethical duties. 

 
The hearing was suspended and the Gallery cleared at 10.59 am to enable 
the Committee to deliberate in private. 

 
At 11.00am the Committee re-convened in private session. 
 
Private Session  
... 

 
The Committee suspended its proceedings and the Gallery was re-admitted at 
11.27 am  
 
The Committee reconvened in Public Session at 11.28 am. 

 
Public Hearing  
The Committee continued the examination of Mr Estcourt. 

 
The public hearing was suspended and the Gallery cleared at 11.38 am to 
enable the Committee to take evidence in camera. 

 
In Camera Hearing  
... 

 
Matters Arising 
... 
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The Committee requested the Research Assistant, Jayne MacPherson to 
investigate and produce information concerning the appointment of federal 
judges and to locate a consultative paper referred to by Mr Stephen Estcourt 
QC in his evidence. 
 
Next Meeting 
At 9.30 am on Wednesday 17 September 2008. 
 
Adjournment 
At 12.10 pm the Committee adjourned until 9.30 am on Wednesday 
17 September 2008 in Committee Room 2, Parliament House, Hobart. 

 
 
WEDNESDAY 17 SEPTEMBER 2008 

 
The Committee proceeded to business 9.35 am in Committee Room 2, 
Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Wilkinson 
Mr Martin  
Mr Hall  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
Ms McPherson (Research Officer) 
Mr Fewkes (Observer) 

 

Adoption of Minutes: 
The Minutes of the meeting held on 16 September 2008 were adopted. 
 
Submission received: 
Dr Richard Herr forwarded a submission to the Committee the previous day.  
The Committee RESOLVED to receive the submission. 

 
Outwards Correspondence: 
The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 

 ... 
 
Public Hearing 
The Chair addressed the Committee regarding the witnesses appearing today 
and the Secretary provided advice.  The Committee tested the advice and 
deliberated amongst itself. 

 
At 9.47 am Mr Mike Blake, Auditor-General (Witness No 7) was called, took 
the Oath and was examined. 

 
Papers Tabled: 
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 OPSSC (Office of the Public Sector Standards Commissioner) – Ten-
Year Review 
o „Three - CEO recruitment and selection in the WA Public Sector‟ 
o „Discussion Paper – CEO recruitment and selection in the WA 

public sector‟ 
o Papers from the Audit SA Government website –  

i. Public Governance: Appointment of Chief Executive Officer of 
the South Australian health commission pursuant to Section 68 
of the Constitution Act 1934 (SA):  Section 19(A) of the South 
Australian Health Commission Act 1976:  Audit Comments; 

ii. Public Governance:  Employment Contracts for Chief 
Executives:  Some Legal issues Relevant to Audit 
Responsibility; 

iii. Public Governance:  Employment Contracts for Chief 
Executives:  Managing the Relationship between the 
Minister/Premier and the Chief Executive:  Two Case Studies:  
Audit Comment; 

iv. Public Governance:  Employment Contracts for Chief 
Executives:  Part 4 of the Public Sector Management Act 1995:  
Some important Elements of a Chief Executive Employment 
Contract:  Audit Comment; 

v. Public Governance:  Employment Contracts for Chief 
Executives and Senior Public Servants in the South Australian 
Public Sector:  Introductory Comments; 

vi. Public Governance:  Employment Contracts for Chief 
Executives:  The 1995 Public Sector Reforms:  Some 
Comparative Considerations Concerning Private Sector and 
Public Sector Employment:  Audit Comment; 

vii. Public Governance:  Employments Contracts for Chief 
Executives:  Primacy of Performance in the Contractual 
Framework:  Audit Comment; 

viii. Public Governance:  Employment Contracts for Chief 
Executives:  The Employment Obligations of Chief Executives:  
Conflicts of Duty and Contract:  Audit Comment; 

ix. Public Governance:  Employment Contracts for Chief 
Executives:  Features of the Public Sector Management Act 
1995 and its Management that give Rise to Audit 
Responsibilities. 

 Victorian Public Service Executive Employment Handbook – August 
2007 

 
A question on notice from the Chair - 

 
Is there a need for your Office to investigate and report upon the 
conduct of senior executive government appointments in the event 
that they raise matters of public interest even though no charges may 
have been laid in relation to them or where no finding of criminality 
has been made in connection with the conduct in question? 

 
The witness withdrew at 10.18 am. 
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The Committee adjourned at 10.19 am. 

 
The Committee reconvened at 10.31 am. 

 
Professor Richard Herr (Witness No 10) and Dr Peter Patmore were called, 
took the Oath and were examined. 

 
Paper Tabled by Dr Patmore: 

 “Appointment Process for Judges and Magistrates” 
 

Dr Herr agreed to provide in-camera information relating to a potential case-
study relevant to the Committee‟s terms of reference as and when the 
Committee so desired. 

 
The witnesses withdrew at 11.30 am. 

 
The Committee suspended at 11.31 am. 

 
The Committee reconvened at 11.36 am. 
 
Mr Rick Snell (Witness No. 9) was called, took the Oath and was examined. 
 
Tabled documents: 

 “2006 List of Board Members” 

 “Boards additional detail” 
 
The witness withdrew at 12.04 pm. 
 
The Committee suspended at 12.05 pm. 

 
The Committee reconvened at 12.15 pm. 

 
Mr Randolph Wierenga, President, Police Association of Tasmania 
(Submission No 5) was called, made the Oath and was examined. 

 

The witness withdrew at 12.30 pm. 
 

The Committee suspended at 12.31 pm. 
 

Private Session  
The Committee reconvened in a private session at 12.36 pm. 

 
... 

 
The Committee suspended at 12.54 pm. 

 
The Committee reconvened at 2.47 pm. 

 
Public Hearing: 
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Mr John Forsyth (Submission No. 2) was called, took the Oath and was 
examined. 

 
The witness withdrew at 3.02 pm. 

 
Matters Arising: 
Future program for the committee:- 

 The Committee Resolved that the Chair be authorised to meet with 
the Public Sector Standards Commissioner whilst in Perth, Western 
Australia, with a view to determining any benefits of future inquiries in 
that regard. 

 

 The Committee Resolved to meet on - 
o Thursday 2 October at 10.00 am in the Ante Chamber for a brief 

informal meeting to discuss a future program; and 
o Wednesday 15 October at either 9.30am or the lunchtime 

adjournment for a hearing with the Solicitor-General. 
 
Next Meeting 
Thursday, 2 October 2008 at 10.00 am in the Ante Chamber, Legislative 
Council, Parliament House, Hobart. 
 
Adjournment 
The Committee adjourned at 3.16 pm. 
 
THURSDAY, 2 OCTOBER 2008 

 
The Committee proceeded to business 10.01 am in the Legislative Council 
Ante Chamber, Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Wilkinson 
Mr Martin  
Mr Hall  

 
In Attendance: 
Dr Huntly 
Mrs Mann 

 

Adoption of Minutes: 
The Minutes of the meeting held on 17 September 2008 were adopted. 

 
Correspondence: 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 ... 
 

The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 
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 ... 

 Letter dated 30 September 2008 to Mr Mike Blake, Auditor General 
 
Tabled Document: 

 ... 
 
Witness List: 

 
The Committee discussed the appearance of several witnesses on 
16 October 2008 and Resolved that the following be invited to appear as 
follows: 

 
 10.00 am – 12.00 noon Mr Nigel Burch 
 2.00 pm – 3.00 pm Mr Tim Ellis 
 4.00 pm – 5.00 pm Mrs Judy Jackson 
 

Solicitor General: 
... 

 
Police Files: 

 
... 
 
Next Meeting: 
Thursday 16 October 2008 at 9.45 am in Committee Room 2, Parliament 
House, Hobart. 
 
Adjournment: 
The Committee adjourned at 10.34 am. 
 
TUESDAY, 7 OCTOBER 2008 

 
The Committee proceeded to business 2.04 pm in the Parliament House 
office of Mr Paul Harriss, Chair. 
 
Members Present  
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  
 
In Attendance: 
Dr Huntly 

 

Summons: 
... 
 
Urgent Correspondence 
... 
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Next Meeting 
Thursday 16 October 2008 at 9.45am in Committee Room 2, Parliament 
House, Hobart. 
 
Adjournment 
The Committee adjourned at 2.24 pm. 
 
THURSDAY 16 OCTOBER 2008 

 
The Committee proceeded to business 9.55 am in Committee Room 2, 
Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 
Mrs Mann 

 

Adoption of Minutes: 
The Minutes of the meeting held on 2 and 7 October 2008 were adopted. 
 
Matters Arising 
(1) ... 
 

(2) … 
 
(3) … 
 

Correspondence: 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 ... 

 Email dated 6 October 2008 from Allison Round on behalf of Frank 
Ogle advising the dates that Mr Ogle is available to meet with the 
Committee 

 ... 

 ... 

 Letter dated 13 October 2008 from Tasmanian Audit Office 
 

The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 

 ... 

 ... 

 Letter dated 2 October 2008 to Ms Judy Jackson  

 ... 

 Letter and emails dated 2 October 2008 to Mr Nigel Burch 
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 ... 

 ... 

 Letter dated 10 October 2008 to Mrs J Jackson 
 
Confidential Documents: 
... 
 
Public Hearing: 
At 10.05 am Mr Nigel Burch was called, took the Oath and was examined. 

 
The Committee Resolved to recall Mr Burch for an in-camera hearing at 1.30 
pm. 
 
At 12.40 pm the witness withdrew. 
 
The Committee adjourned for Luncheon at 12.41 pm. 
 
The Chairman called the Committee to order at 1.30 pm. 
 

In Camera Hearing: 
... 

 
The Gallery was re-admitted at 2.04 pm. 

 
Public Hearings: 
At 2.05 pm Mr Tim Ellis SC was called.  Mr Ellis stated to the Committee that 
he was attending to answer a Summons to appear.  (Mr Ellis originally 
accepted the invitation to attend and subsequently asked to be summonsed). 

 
Mr Ellis took the Oath and was examined. 

 
The witness withdrew at 2.50 pm. 

 
The Chairman suspended proceedings at 2.50 pm. 

 
The Chairman reconvened proceedings at 3.00 pm. 

 
At 3.00 pm Mr Leigh Sealy SC was called, took the Oath and was examined. 

 
[Mr Wilkinson withdrew at 3.43pm] 

[Mr Wilkinson resumed his place at 3.46pm] 
 
The witness withdrew at 4.02 pm. 
 
Future Program: 
The Committee Resolved that, pursuant to SO 241, the following people be 
summoned to give evidence regarding the Committee‟s terms of reference at 
the next Committee meeting on 27 October 2008: 

 Simon Cooper 

 Linda Hornsey 
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 Lisa Hutton 

 Stephanie Shadbolt 

 Michael Hawkes 
 
It was Further Resolved that the Chair and Secretary should liaise on the 
execution of the aforesaid summonses by means of a third party process 
server. 
 
It was Resolved that Hon Steven Kons MP should be called before the 
Committee as a witness “to provide evidence in relation to best practice for 
the appointment of individuals to fill senior Tasmanian public sector executive 
positions, the circumstances surrounding the appointment of a Magistrate in 
Tasmania in 2007 and a number of matters incidental thereto”.   

 
The Committee Resolved that, pursuant to SO 243, at the next Sitting of the 
Council one of the members should table a Special Report requesting the 
Council to send a message to the House of Assembly requesting it to grant 
leave for the Honourable member to appear before the Committee at a time to 
be advised by the Committee.  The Committee Further Resolved that the 
Chairman should sign the Special Report on behalf of the Committee and do 
all things necessary to ensure the swift consideration of the Special Report by 
the Council.   
 
Next Meeting: 
27 October 2008 at 10.30 am in Committee Room 2, Parliament House, 
Hobart. 
 
Adjournment: 
The Committee adjourned at 4.28 pm. 
 
THURSDAY 27 OCTOBER 2008 

 
The Committee proceeded to business 10.39 am in Committee Room 2, 
Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 
Mrs Mann 

 

Adoption of Minutes: 
The Minutes of the meeting held on 16 October 2008 were adopted. 
 
Matters Arising 
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(1) Report – special report tabled on 22 October by Mr Wilkinson which he 
signed on behalf of the Chair 
The Committee Resolved that the motion be brought on 
tomorrow (Tuesday 28 October) that the Assembly be 
acquainted by message that the Committee desires the 
appearance of Mr Kons MP 

 

Inwards Correspondence: 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 ... 
 

Further Correspondence: 
Correspondence was received the previous week from the DPP by the 
President concerning the conduct of the Committee.  The Chair undertook to 
discuss the matter with the President. 

 

Outwards Correspondence : 
The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 
 

 Letter of summons dated 20 October 2008 to Ms Lisa Hutton 

 Letter dated 20 October 2008 to Combined Mercantile Collections 
containing the four letters of summons addressed to the following:-. 
o Ms Linda Hornsey 
o Mr Michael Hawkes 
o Ms Stephanie Shadbolt 
o Mr Simon Cooper 

 
The Secretary advised that Mr Cooper had answered the summons but was 
unable to attend today‟s hearing.  A new day for Mr Cooper‟s Hearing would 
be advised. 
 

Procedural Matters : 
The Committee deliberated on the procedures it would adopt for the day‟s 
hearing and agreed on the line of questioning. 
 
The Committee Resolved to hear evidence in-camera where the witness 
requested it and the Committee agreed. 
 
Public Hearings: 
At 11.05 am Mrs Stephanie Shadbolt was called, took the Oath and was 
examined. 

 
The room was cleared at 11.27 am. 
  

In Camera Hearing: 
... 
At 11.45 pm the witness withdrew and the Gallery was re-admitted. 
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Public Hearing: 
At 11.55 am Mr Michael Hawkes was called, took the Oath and was 
examined. 

 
Mr Hawkes advised the Committee that he was attending only because he 
had been served with a Summons to appear. 

 
The Chair cautioned Mr Hawkes about the evidence he was to give and the 
statement he wished to read should not reflect on any inquiry outside the 
Committee that is progressing at the moment. 
 
The room was cleared at 11.26 am. 
  
In Camera Hearing: 
... 
 
The Committee Resolved that the Chair should move a Motion in the 
Legislative Council tomorrow (Tuesday 28 October 2998) that – 

 
The Legislative Council requests the House of Assembly to grant leave 
to Hon Steven Kons MP to appear before the Legislative Council Select 
Committee on Public Sector Executive Appointments at such time and in 
such a place as that Committee may determine in order “to provide 
evidence in relation to best practice for the appointment of individuals to 
fill senior Tasmanian public sector executive positions, the 
circumstances surrounding the appointment of a Magistrate in Tasmania 
in 2007 and a number of matters incidental thereto” 

 
The Chairman suspended the Committee at 1.25 pm 

 
The Committee re-convened at 3.05 pm 

 
At 3.07 pm Ms Lisa Hutton was called, took the Oath and was examined. 

 
[Mr Wilkinson left his place at 3.42pm] 

[Mr Wilkinson took his place at 3.44pm] 
 

[Mr Hall left his place at 4.12pm] 
[Mr Hall took his place at 4.15pm] 

 
In Camera Hearing: 
... 
The Gallery was readmitted at 5.30 pm. 

 
At 5.34 pm Ms Linda Hornsey was called, took the Oath and was examined. 

 
 [Mr Harriss left his place at 5.26pm] 

 
Mr Hall took the Chair. 
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[Mr Harriss took his place in the Chair at 5.30pm] 
 

[Mr Wilkinson left his place at 5.55pm] 
[Mr Wilkinson took his place at 5.59pm] 

 
 
The Committee suspended at 7.05 pm 
The Committee reconvened at 7.10pm 
 
In Camera Hearing: 
... 
 
Next Meeting: 
3.00pm on 10 November 2008 in Committee Room 2, Parliament House, 
Hobart. 
 
Adjournment: 
The Committee adjourned at 7:50pm 

 
MONDAY 10 NOVEMBER 2008 

 
The Committee proceeded to business 3.05 pm in Committee Room 1, 
Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 
Mrs Mann 

 

Adoption of Minutes: 
The Minutes of the meeting held on 27 October 2008 were adopted. 
 

[Mr Wilkinson took his place at 3.07 pm] 
 

Matters Arising –  
 
... 

 

Inwards Correspondence: 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 

 ... 
 



Select Committee on Public Sector Executive Appointments  210 

 Letter dated 30 October 2008 from the Leader of the Government in 
the Legislative Council, Hon Doug Parkinson MLC 

 
Matters Arising from Inwards Correspondence: 
... 
 
... 

 

Outwards Correspondence : 
The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 

 

 Letter dated 30 October 2008 to Hon Steven Kons MP requesting his 
appearance before the Committee 

 Letter dated 30 October 2008 to Hon Doug Parkinson MLC 
 

Procedural Matters : 
The Committee deliberated on the procedures that would be adopted at the 
hearing and discussed the treatment of in-camera evidence 
 
Public Hearings: 
 
At 3.23pm Mr Simon Cooper was called, took the Oath and was examined. 

 
Tabled Document: 

 Timeline showing process steps assuming end date is 31 July 2007 
 

The Gallery was cleared at 4.47pm. 
  

In Camera Hearing: 
... 
 
The Committee Resolved that an invitation to appear before the committee 
should be forwarded to the former premier, Hon P A Lennon on either Monday 
17 November and/or Friday 21 November.  Members to advise the Secretary 
of their availability. 

 
The Committee further Resolved that the Committee should suspend at 10.50 
am on the next day to observe Remembrance Day.  

 
Next Meeting: 
9.00 am on 11 November 2008 in Committee Room 1, Parliament House, 
Hobart. 
 
Adjournment: 
The Committee adjourned at 5.17pm 

 
TUESDAY 11 NOVEMBER 2008 
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The Committee proceeded to business 9.41am Committee Room 1, 
Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Wilkinson 
Mr Martin  
Mr Hall  
  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
 
Public Hearings: 
The Chair indicated to the witness and the public gallery that the Committee 
would suspend at 10.50am to attend the Remembrance Day observation at 
the front of Parliament House. 
 
At 9.41 am Hon Steven Kons MP was called.  The Chair drew attention to Mr 
Kons‟ Parliamentary Oath and indicated that Mr Kons would therefore be 
taken as already being on oath.  Mr Kons was examined. 
 
The Committee suspended at 10.50am. 

 
The Committee reconvened at 11.13am. 

 
[Dr Huntly withdrew at 11.14am] 

[Dr Huntly took his place at 11.16am] 
 

[Mr Kons withdrew at 12.06 pm] 
 

The Committee suspended at 12.06 pm. 
 

The Committee reconvened at 12.08pm. 
 

[Mr Kons took his place at 12.08pm] 
 

[Dr Huntly withdrew at 12.30pm] 
[Dr Huntly took his place at 12.33pm] 

 
The Gallery was cleared at 12.34pm 

 
In Camera Hearing: 
... 

 
At 12.55pm the witness withdrew. 

 
... 

 
Next Meeting: 



Select Committee on Public Sector Executive Appointments  212 

10.15am on Monday 17 November 2008 in Committee Room 2, Parliament 
House, Hobart. 
 
Adjournment: 
The Committee adjourned at 12.56pm 

 
THURSDAY 13 NOVEMBER 2008 

 
The Committee proceeded to business 2.10 pm in the Office of Hon Paul 
Harriss MLC, Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Martin  
Mr Hall  
Mr Wilkinson  

In Attendance: 
Dr Huntly 
 

Procedural Matters : 
 

... 
 

Public Hearings : 
 
... 

 

Next Meeting: 
10.30 am on 17 November 2008 in Committee Room 2, Parliament House, 
Hobart. 
 
Adjournment: 
The Committee adjourned at 2.30pm 

 
MONDAY 17 NOVEMBER 2008 

 
The Committee proceeded to business 10.45am in Committee Room 2, 
Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Hall 
Mr Martin  
Mr Wilkinson  
  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
 
Public Hearings: 
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At 11.26am Mr Robert Watling, State Service Commissioner, Office of the 
State Service Commissioner, Mr Frank Ogle, Director, Public Sector 
Management Office, and Mr Rhys Edwards, Secretary, Director Public Sector 
Management Office, Department of Premier and Cabinet were called, took the 
Oath and were examined. 

 
Tabled Document 

 STATE SERVICE ACT 2000 – Instrument of Delegation  
 

[Dr Huntly withdrew at 12.10pm] 
[Mrs McLeod took her place at 12.10pm] 

[Mrs McLeod withdrew at 12.12pm] 
[Mr Fewkes took his place at 12.17pm] 

[Mr Fewkes withdrew at 12.30pm] 
[Dr Huntly took his place at 12.30pm] 

 
The witnesses withdrew at 1.14pm. 

 
The Gallery was cleared. 

 
The Committee proceeded with business at 1.18pm. 

 
Correspondence: 
The Committee considered the inward correspondence and; Resolved that 
the following correspondence be received – 

 ... 
 

The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 

 ... 

 Letter dated 11 November 2008 to Hon Paul Lennon  

 Letter dated 12 November 2008 to Hon Doug Parkinson MLC 

 ... 

 Letters of appointment to the following: 
o Mr Rhys Edwards 
o Mr Robert Watling 
o Mr Frank Ogle 

 
Minutes: 
The Minutes of the previous meetings – 10, 11 and 13 November 2008 were 
adopted. 
Matters Arising: 
... 

 
Transcripts: 
... 

 
Evidence given:  
... 
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Report: 
The Secretary was instructed to commence drafting a Report for consideration 
by the Committee. 

 
Next Meeting: 
10.45 am on Tuesday 18 November 2008 in Committee Room 2, Parliament 
House, Hobart. 
 
Adjournment: 
The Committee adjourned at 1.45pm 

 
TUESDAY 18 NOVEMBER 2008 

 
The Committee proceeded to business 11.00am Committee Room 2, 
Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Hall 
Mr Martin  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
Ms Jayne McPherson  
Mr Nathan Fewkes 
 
Public Hearing: 
At 11.01am the Hon Paul Lennon was called, took the Oath and was 
examined. 

 
The witness withdrew at 12.30 pm. 

 
The Committee suspended at 12.30pm. 

 
 
Deliberations: 
The Committee reconvened at 12.35pm. 

 
... 

 
Correspondence 
The Committee to consider the inward and outward correspondence at its 
next meeting. 

 
Next Meeting: 
To be advised at a later date. 
 
Adjournment: 
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The Committee adjourned at 1.05pm 
 

TUESDAY 19 NOVEMBER 2008 

 
The Committee proceeded to business 2.05pm in the Office of the Member for 
Huon, Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Wilkinson 
Mr Martin  
Mr Hall  

 
In Attendance: 
Dr Huntly 
 
... 

 
Next Meeting: 
In camera Committee Room 2, Parliament House, Hobart at 9.00am on 21 
November 2008. 
 
Adjournment: 
The Committee adjourned at 2.25pm 
 
FRIDAY 21 NOVEMBER 2008 

 
The Committee proceeded to business at 9.07am in Committee Room 2, 
Parliament House, Hobart. 
 
Members Present Apologies 
Mr Harriss (Chair) Mr Wilkinson 
Mr Martin  
Mr Hall  

 
In Attendance: 
Dr Huntly 
Mrs Mann 
 
Private Hearing: 
... 
 
Correspondence: 
Correspondence from meetings held on 18 and 21 November to be 
considered at the next meeting. 

 
Next Meeting: 
To be advised at a later date. 
 
Adjournment: 
The Committee adjourned at 10.30am. 
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MONDAY 22 DECEMBER 2008 

 
The Committee proceeded to business at 9.36am in the office of the 
Hon Paul Harriss MLC, Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Wilkinson  
Mr Martin  
Mr Hall (phone link - 0409 188563)  

 
In Attendance: 
Dr Huntly 
 
... 
 
Next Meeting: 
To be advised at a later date. 
 
Adjournment: 
The Committee adjourned at 9.20 am. 
 

TUESDAY 13 JANUARY 2009 

 
The Committee proceeded to business at 1.30 pm in the office of 
Hon Paul Harriss MLC, Parliament House, Hobart. 
 
Members Present  
Mr Harriss (Chair)  
Mr Wilkinson  
Mr Martin (phone line – 0409 188 563)  
Mr Hall (phone link – 0418 132 997))  

 
In Attendance: 
Dr Huntly 
 
... 
 
Next Meeting: 
The Committee resolved to next meet for the entire day on 18 February 2009 
for the purpose of settling a draft interim report. 
 
Adjournment: 
The Committee adjourned at 1.15 pm. 
 
WEDNESDAY 18 FEBRUARY 2009 

 
The Committee proceeded to business at 9.30 am in Committee Room 2, 
Parliament House, Hobart. 
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Members Present  
Mr Harriss  
Mr Martin   
Mr Hall  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 

 
Adoption of Minutes : 
The Minutes of the meetings held on 17, 18, 19, 21 November 2008, 
22 December 2008 and 28 January 2009 were adopted. 

 
Correspondence : 

Inwards Correspondence: 
The Committee considered the inward correspondence and; Resolved on 
motion of the Chair that the following correspondence be received – 

 ... 

 ... 

 Faxed correspondence from Hon Paul Lennon dated 14 November 
2008 

 ... 

 ... 

 Letter dated 18 November 2008 from Mr Richard McCreadie - request 
to present verbal evidence  

 ... 

 Letter dated 21 November 2008 from Mr Richard McCreadie in 
response to our letter of 19 November 2008  

 Letter dated 21 November 2008 from Mr Richard McCreadie in 
response to our letter of 19 November 2008  

 Letter dated 12 January 2009 from Ms Rebekah Burton, Acting 
Secretary, DPAC  

 Letter dated 12 December 2008 from Ms Lisa Hutton with additional 
information attached  

 Letter dated 29 January 2009 from Mr Nick McKim  

 ...  

 ... 

 
Outwards Correspondence : 
The Committee considered the outward correspondence and; Resolved that 
correspondence to the following be endorsed - 

 ... 

 Letter dated 11 November 2008 to Hon Paul Lennon  

 Letter dated 12 November 2008 to Hon Doug Parkinson MLC    

 ... 

 Letters of appointment to the following:  
o Mr Rhys Edwards 
o Mr Robert Watling 
o Mr Frank Ogle 
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 Letter dated 14 November 2008 to Hon Paul Lennon from the 
Secretary 

 ... 

 Letter dated 19 November 2008 to Mr Richard McCreadie  

 Letter dated 24 November 2008 to Mr Richard McCreadie  

 Letter dated 21 November 2008 to Mr Nick McKim 

 Letter dated 2 December 2008 to Mr Rhys Edwards 

 Letter dated 2 December 2008 to Ms Lisa Hutton 

 Letter dated 17 December 2008 to Mr Richard McCreadie 

 ... 

 Letter dated 9 January 2009 to Mr Rhys Edwards 

 Letter dated 9 January 2009 to Ms Lisa Hutton 

 ... 

 ... 

 ... 
 

 
... 

 
Draft Report 
The Committee considered the Draft Interim Report. 
 
... 

 
The Committee adjourned at 12.55 pm. 
 
The Committee reconvened at 1.45 pm. 
 
Next Meeting ; 
9.30 am in Committee Room 2 on Tuesday, 3 March, 2009. 
 
Adjournment: 
The Committee adjourned at 4.07 pm. 
 
FRIDAY 13 MARCH 2009 

 
The Committee proceeded to business at 4.05 pm in Committee Room 2 
Parliament House, Hobart. 
 
Members Present via Telephone Apologies 
Mr Harriss Mr Hall 
Mr Martin  
Mr Wilkinson  

 
In Attendance: 
Dr Huntly 

 
Correspondence : 
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Inwards Correspondence: 
The Committee considered the inward correspondence and; Resolved on 
motion of the Chair that the following correspondence be received – 

 ...  

 ... 
 

... 
 

Adjournment: 
The Committee adjourned at 4.17 pm. 
 
Friday 20 MARCH 2009 

The Committee proceeded to business at 8.50am in Committee Room 2 
Parliament House, Hobart. 
 
Members Present   
Mr Harriss  
Mr Martin  
Mr Wilkinson  
Mr Hall   

In Attendance: 
Dr Huntly 
Ms Mann 

 
 

The Chair addressed the Committee regarding a telephone call received from 
Ms Sue Neales and other members of the Press.  The Chair indicated that the 
allegations made about him in an article written by Ms Neales and published 
in The Mercury on Thursday 19 March 2009 were false and without 
foundation.  The Committee regarded this matter as being of sufficient 
seriousness to warrant some form of further action being taken. 

 
... 

 
Correspondence : 

Inwards Correspondence: 
The Committee considered the inward correspondence and; Resolved on 
motion of the Chair that the following correspondence be received – 

 ... 

 Letter dated 5 March 2009 and additional requested information from 
Mr Greg Alomes 

 Letter dated 10 March 2009 and additional requested information from 
Mr Rhys Edwards 

 Letter dated 10 March 2009 with additional information from Mr John 
Gay 

 ... 
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Outwards Correspondence : 
The Committee considered the outward correspondence and resolved that the 

following correspondence be endorsed - 
 ... 

 
Business: 

 
PRIVATE HEARINGS  
 
... 

 

The Committee continued its deliberations. 

 

... 

 

The Chair asked members to consider the matter of the Sue Neales’ newspaper article prior to the final 

adoption meeting. 

 

Next Meeting: 
The Committee will meet at 9.00am on Monday 23 March 2009 at Henty 
House, Launceston for an in-camera hearing. 

 
Adjournment: 
The Committee adjourned at 3.44pm. 

 
Monday 23 MARCH 2009 

The Committee proceeded to business at 9.12 am in the Conference Room, 
Henty House, One Civic Square, Launceston. 
  
Members Present   
Mr Harriss  
Mr Martin  
Mr Wilkinson  
Mr Hall  

In Attendance: 
Dr Huntly 

 
Apologies 
There were no apologies. 

 

Correspondence – 

Inwards and Outwards Correspondence: 
The Committee considered the inward correspondence and; Resolved on 
motion of the Chair that the following correspondence be received and the 
Outwards correspondence be endorsed. 

 ... 

 

Matters Arising: 

... 
 

Private Hearing: 

... 
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Adjournment 
The Committee adjourned at 11.55am until 9.00am on Wednesday 25 March 
2009. 

 
Wednesday 25 MARCH 2009 

The Committee proceeded to business at 9.30am in Committee Room 2, 
Parliament House, Hobart 
 
Members Present  Apologies 
Mr Harriss Mr Wilkinson 
Mr Martin  
Mr Hall (phone link)  

In Attendance: 
Dr Huntly 
Ms Mann 
 
PRIVATE HEARING 

 

... 

 

The Committee deliberated. 

 

Correspondence: 
The Committee considered the correspondence and Resolved that the 
following correspondence be received and endorsed – 

 ... 
 

Adjournment 
 

The Committee adjourned at 10.24am until Friday 27 March 2009 at 6.00pm. 
 
 

 
Friday 27 MARCH 2009 

The Committee proceeded to business at 6.10pm in Committee Room 2, 
Parliament House, Hobart. 
   
Members Present   
Mr Harriss  
Mr Martin  
Mr Wilkinson  
Mr Hall  

In Attendance: 
Dr Huntly 
 
 

1. Minutes of the Previous Meetings 

 

The Minutes of Meetings of 20, 23 and 25 March 2009 were read and adopted 

without amendment. 
 

2. Correspondence: 



Select Committee on Public Sector Executive Appointments  222 

The Committee considered the correspondence and Resolved that the 
following correspondence be received and endorsed – 
 
Inwards Correspondence: 

 ... 

 ... 
 
Outwards Correspondence : 

 ... 

 ... 
 

3. Mercury Article 
 
The Committee further considered the Sue Neales Mercury article of 19 
March 2009.  The Committee resolved to instruct the Chairman to write 
to Ms Neales outlining the numerous factual inaccuracies in her article, 
the extent to which it demonstrated an ignorance of Parliamentary 
procedure and the contemptuous remarks about the Chair.  This letter is 
to be copied to the President. 

 
4. ... 

 
... 

 
5. Draft Interim Report 

 
The Committee deliberated on the draft interim report. 

 
6. Adjournment 

 
The Committee adjourned at 11.50pm until Tuesday 31 March 2009 at 
8.00am. 

 
 
Tuesday 31 MARCH 2009 

The Committee proceeded to business at 8.30am in Committee Room 2, 
Parliament House, Hobart. 
 
 
Members Present  Apologies 
Mr Harriss  
Mr Martin  
Mr Wilkinson   
Mr Hall (phone link)  

In Attendance: 

Dr Huntly 
 

 
1. Minutes of the Previous Meetings 
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The Minutes of Meeting of 27 March 2009 was read and adopted without 

amendment. 
 
2. Draft Interim Report 

 
The Committee deliberated on the final draft Interim Report. 

 
3. Interim Report 

 
The Committee resolved to adopt each page of the final draft Interim 
Report. 
 

The Committee suspended at 9.27am. 
The Committee reconvened at 10.00am.  Mr Wilkinson did not resume his 
place. 
 
 
4. Interim Report Continued 

 
The Secretary reported the amendments as instructed. 
 
The Committee resolved that the Interim Report, as amended be 
adopted. 
 
The Committee resolved that the Secretary be instructed to make the 
Interim Report as amended ready for printing and to make such 
arrangements as are necessary to ensure the Interim Report is printed 
forthwith. 
 
The Committee resolved that the Chair be instructed to table the Interim 
Report on the next day‟s sitting of the Legislative Council following the 
printing of the Interim Report.  The Committee further resolved that all 
the evidence relevant to the Interim Report be tabled with the Interim 
Report, and that the evidence taken by the Committee in-camera, be 
retained in-camera except to the extent that it is referred to in the Interim 
Report. 
 

5. Adjournment 
 
The Committee adjourned to a place and time to be advised. 
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APPENDIX 2. 

LIST OF WITNESSES 

 
 

Birch, Mr Nigel 

Blake, Mr Mike 

Cooper, Mr Simon 

Edwards, Mr Rhys 

Ellis, Mr Tim 

Estcourt QC, Mr Stephen 

Forsyth, Mr John 

Hawkes, Mr Michael 

Herr, Professor Richard 

Hornsey, Ms Linda  

Hutton, Ms Lisa  

Kons, Mr Steve 

Lennon, Hon Paul 

Ogle, Mr Frank 

Patmore, Dr Peter 

Sealy, Mr Leigh 

Shadbolt, Ms Stephanie 

Snell, Professor Rick 

Wattling, Mr Robert 

Wierenga, Mr Ralph 

CONFIDENTIAL 

CONFIDENTIAL 

CONFIDENTIAL 

CONFIDENTIAL 
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APPENDIX 3. 

WRITTEN SUBMISSIONS TAKEN INTO EVIDENCE 

 
Ms Ginna Webster 

Mr John Forsyth 

Police Association of Tasmania 

Mr Stephen Estcourt QC 

Mr Mike Blake, Auditor-General 

Mr Frank Ogle, Public Sector Management Office 

Mr Rick Snell 

Professor Richard Herr/Dr Peter Patmore 

ONE WRITTEN SUBMISSION WITHDRAWN 

ONE CONFIDENTIAL WRITTEN SUBMISSION 
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APPENDIX 4. 

DOCUMENTS TAKEN INTO EVIDENCE 

 
 

1. Dr Peter Patmore – Tabled 17/9/08 -“Appointment Process for Judges 
and Magistrates” 
 

2. Mr Mike Blake – Tabled 17/9/08 -  

 OPSSC (Office of the Public Sector Standards Commissioner) – Ten-
Year Review 
o „Three - CEO recruitment and selection in the WA Public Sector‟ 
o „Discussion Paper – CEO recruitment and selection in the WA 

public sector‟ 
o Papers from the Audit SA Government website –  

i. Public Governance: Appointment of Chief Executive Officer of 
the South Australian health commission pursuant to Section 68 
of the Constitution Act 1934 (SA):  Section 19(A) of the South 
Australian Health Commission Act 1976:  Audit Comments; 

ii. Public Governance:  Employment Contracts for Chief 
Executives:  Some Legal issues Relevant to Audit 
Responsibility; 

iii. Public Governance:  Employment Contracts for Chief 
Executives:  Managing the Relationship between the 
Minister/Premier and the Chief Executive:  Two Case Studies:  
Audit Comment; 

iv. Public Governance:  Employment Contracts for Chief 
Executives:  Part 4 of the Public Sector Management Act 1995:  
Some important Elements of a Chief Executive Employment 
Contract:  Audit Comment; 

v. Public Governance:  Employment Contracts for Chief 
Executives and Senior Public Servants in the South Australian 
Public Sector:  Introductory Comments; 

vi. Public Governance:  Employment Contracts for Chief 
Executives:  The 1995 Public Sector Reforms:  Some 
Comparative Considerations Concerning Private Sector and 
Public Sector Employment:  Audit Comment; 

vii. Public Governance:  Employments Contracts for Chief 
Executives:  Primacy of Performance in the Contractual 
Framework:  Audit Comment; 

viii. Public Governance:  Employment Contracts for Chief 
Executives:  The Employment Obligations of Chief Executives:  
Conflicts of Duty and Contract:  Audit Comment; 

ix. Public Governance:  Employment Contracts for Chief 
Executives:  Features of the Public Sector Management Act 
1995 and its Management that give Rise to Audit 
Responsibilities. 
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 Victorian Public Service Executive Employment Handbook – August 
2007 

 
3. Professor Rick Snell – Tabled 17/9/08 – ‘2006 List of Board Members’; 

‘Additional detail of board membership’ 
 

4. Tabled Document at meeting of 2/10/08 - copy of letter dated 23/9/08 
from T.J. Ellis. SC Director of Public Prosecutions to Acting 
Commissioner D.L. Hine – advice regarding the Burch allegations 
 

5. Mr Simon Cooper – Tabled 10/11/08 – Timeline showing process steps 
assuming end date is 31 July 2007 
 

6. CONFIDENTIAL 
 

7. .Mr Robert Watling – Tabled 17/11/08 – State Service Act 2000 – 
Instrument of Delegation 
 

8. CONFIDENTIAL 
 

9. CONFIDENTIAL 
 

10. CONFIDENTIAL 
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APPENDIX 5. 

LETTER FROM DPP TO ACTING COMMISSIONER HINE  

23 SEPTEMBER 2008 
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23 September 2008 

 

Acting Commissioner D L Hine 

Commissioner’s Office 

47 Liverpool Street 

Hobart Tasmania 7000 

 

Dear Acting Commissioner 

 

I have examined and considered the several files containing the results of the two 

investigations into the circumstances of whether and if so why the appointment of 

Mr Simon Cooper as a Magistrate did not proceed, and of whether there had been 

committed the crime of bargaining for public office, the office being that of Solicitor- 

General. 

 

I do not believe any charge should proceed against any person, as there is no 

reasonable prospect of conviction for any crime or offence against any person. 

 

As you know, although I always give more detailed reasons than above to 

investigating Police, they remain confidential and are not given publicly, for policy 

reasons concerning fairness to people who will not be charged and who are 

presumed innocent, and the privacy of witnesses. However, in the present two cases 

a great deal of what was investigated has found its way into the public domain 

(together with the inevitable misconceptions and misinformation), and both matters 

involve the activities of elected politicians or senior bureaucrats in exercise of the 

functions or powers of government, rather than the private behaviour of private 

citizens. 

 

In these exceptional circumstances, I believe some departure from the usual policy in 

order to give more detail is appropriate, and what follows is in publishable form, if 

you so choose. 

 

In September 2007, as a result of contact between him and Crown counsel while 

being briefed as a witness, Mr Nigel Burch made a statutory declaration to Police. It 

ought to be noted that as Mr Burch was employed as an advisor, he was not a “public 

officer” as defined in the Public Interest Disclosures Act 2002, nor a “contractor” as his 

contract of employment was with the Premier, who in turn was not a “public body” as 

defined in that Act. His disclosures were thus outside the severely limited scope of 

the Act and unable to be given with its protection. 
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The declaration contained an account of how Mr Simon Cooper’s appointment as a 

Magistrate did not proceed. In summary, he alleged that Mr Cooper was to be put 

forward by the then Attorney-General, Mr S Kons, to Cabinet for appointment as a 

Magistrate. A minute for that purpose had been prepared and signed, but following 

a telephone call which Mr Kons told Mr Burch had been from Ms Linda Hornsey 

(then Secretary of the Department of Premier & Cabinet) that minute was shredded 

and a new minute proposing appointment for Mr G Hay instead was prepared and 

signed. The investigation found no evidence contrary to those allegations. 

 

According to Mr Burch, Mr Kons told him, after shredding the document, that 

information regarding Government appointment had been leaked to Ms Sue Neales 

from The Mercury and this is why the Premier did not want the appointment 

approved. (One infers that Ms Hornsey was calling at the Premier’s behest.) 

 

That is, of course, hearsay only and not admissible to prove anything except (if it 

were relevant in proceedings) that Mr Kons said it. 

 

The only possible crime revealed by those allegations is a breach of s 69 of the 

Criminal Code, Interfering with an Executive Officer (“Any person who does any act 

intended to interfere with the free exercise by … a Minister of the Crown, of any of the 

duties or authorities of his office is guilty of a crime”). If Ms Hornsey intervened, and if 

she was instigated to do so by the (then) Premier, in order to consider if any crime might 

thereby have been committed by either or both of them, it must be asked: what was 

the “duty or authority of (Mr Kons’) office” the free exercise of which might have 

been interfered with? 

 

Magistrates are not appointed by the Attorney-General, they are appointed by the 

Governor (Magistrates Court Act 1987, s 4(1)). “Governor” means the Governor 

acting with the advice of the Executive Council (Acts Interpretation Act 1931, s 

43(1)) so the appointment would ordinarily have to have been approved by Cabinet 

before it was the subject of Executive Council advice. By convention, but not by force 

of law, the Attorney-General’s nomination of judicial officers is accepted by Cabinet. 

However, the Tasmanian Cabinet may well have operated differently. If so, it was 

entitled to if it chose. It may be that the Premier regularly told the Attorney-General 

who he wanted appointed to office, and the Attorney-General accepted that. It is an 

“authority” of the office of Attorney-General to nominate for Magistrate who the 

Attorney-General wants to, but if he wanted to ensure his choice matched the 

Premier’s choice, he was entitled to. 

 

As was held in Tasmania v Green, Nicholson & White [2007] TASSC 54 at [54], 

“Argument, persuasion or lobbying does not interfere with the free exercise of the 

duty or authority. Interference within the meaning of the Code, s 69, only actually 

arises if the Minister’s freedom is diminished in some manner”. 

 

So a crime would not have been committed if whatever Ms Hornsey said in the call 

to Mr Kons which caused him to change his mind amounted to no more than 

“argument, persuasion or lobbying”. 
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This would be so even if (for example) Mr Kons was told in strong terms that the 

choice of Mr Cooper would not meet the Premier’s approval. Nor would it be a 

crime to advise Mr Kons that the Premier would see to it that his choice of Mr 

Cooper would not pass Cabinet, as the Attorney-General only has an “authority” to 

put forward a choice, not to have it accepted. 

 

So it would take evidence of very strong terms indeed – perhaps amounting to an 

express or clearly implied threat of some kind – before there would be found to be a 

breach of s 69. 

 

The investigation not having revealed anyone who claimed to have overheard either 

end of the conversation between Mr Kons and Ms Hornsey which immediately 

preceded his shredding of the document by which he was to recommend Mr Cooper, 

any admissible account of it must come from the parties themselves. 

 

Mr Kons says he can recall a call relating to the nomination of the Magistrate but is 

not sure who telephoned him, whether it was Ms Lisa Hutton, Secretary of the 

Department of Justice, or Ms Hornsey (although telephone records suggest it was Ms 

Hornsey). He says all he can recall about it was that the female caller said “shred it”, 

but doesn’t recall the detail surrounding those words. He was given to understand 

new documentation for a different nomination would be prepared but says he recalls 

no discussion concerning a different candidate or about the nomination of Mr Glenn 

Hay, although he says he was pleased with that choice. 

 

There is simply insufficient clarity in what Mr Kons says to say there is any evidence 

of a breach of s 69 of the Criminal Code fit to form the basis of a charge. 

 

Ms Hornsey, on legal advice and as was her perfect entitlement, declined to be 

interviewed. Of course, her silence as of right adds nothing to the evidence, which 

remains as the insufficiently clear recollection of Mr Kons. Despite an extremely 

thorough investigation, it appears there is no other admissible evidence available of 

the conversation. I add for completeness that Mr P Lennon, former Premier, denied 

having instructed or encouraged Ms Hornsey to relay anything to Mr Kons 

concerning the proposed appointment of Mr Cooper. 

 

Mr Burch’s statutory declaration of September 2007 also contained allegations of 

another matter. He declared that on 12 July 2007 he was driving with Mr Kons when 

the latter received a phone call. He could hear a female, and Mr Kons said, “Yes 

Linda”. After the call, in his Burnie office, a shaken and upset Mr Kons told him the 

caller had been Ms Linda Hornsey who had said a deal had been done between the 

Premier, Mr Bryan Green and Mr Stephen Estcourt QC. The deal was that Mr 

Estcourt would be appointed as the next Solicitor-General if he acted pro bono for 

Mr Green during his trial. However, because this information had been leaked to 

Ms Sue Neales of The Mercury this deal would not be able to proceed. 

 

The statutory declaration thus contained a hearsay on hearsay allegation of the crime 

of Bargaining for a Public Office, contrary to s 111 of the Criminal Code. 
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The Police Commissioner, Mr McCreadie and I discussed both aspects of the 

statutory declaration and agreed that to commence investigation would be likely to 

jeopardise the imminent trial of Mr Green, and no further investigation would 

proceed until after that was completed. 

 

This course was advised to Mr Burch, who agreed with it. Mr Green’s trial became 

two trials, not completed until March 2008. By then, Mr Leigh Sealy SC had been 

appointed Solicitor-General, but it was not a necessary condition of the crime of 

Bargaining for Public Office that it be completed – if there had been an arrangement 

made as alleged, the crime would have been complete. 

 

All three alleged participants denied that there was such a “deal”. It must be said 

that there was found quite strong supporting evidence to suggest that there was 

indeed a telephone contact between Mr Kons and Ms Hornsey on 12 July 2007 in 

which Mr Estcourt and the Solicitor-General’s position were discussed, 

notwithstanding that Mr Kons told investigators he was unable to recall such a 

conversation. There is no present point in detailing that evidence, nor other 

circumstantial evidence collected as none of it is in any way sufficient to make a case 

contradicting the strong denials of Messrs Lennon, Green and Estcourt. 

 

The above seeks to distil evidence to that of essential relevance to a criminal 

prosecution, rather than to summarise the extensive material gathered for 

consideration by the investigators. 

 

Given that my advice is that no prosecution should proceed from Mr Burch’s 

statutory declaration, some might ask why he ought not be prosecuted for (for 

example) False Swearing contrary to s 95 of the Criminal Code. The answer to that is 

that the statutory declaration essentially concerned what Mr Kons said to him. It has 

not been proved Mr Kons did not say those things to him, and hence falsity has not 

been proven. Even if Mr Kons had strongly denied the conversations, and it was his 

word against Mr Burch’s, that would still be insufficient for a charge as s 96 of the 

Code provides that “No person shall be convicted of any crime under the provision of 

… Section 95 solely upon the evidence of one witness as to the falsity of any statement 

alleged to be false”. 

 

Yours sincerely 

 

 

T J Ellis SC 

DIRECTOR OF PUBLIC PROSECUTIONS 
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APPENDIX 6. 

 “APPOINTMENT PROCESS FOR JUDGES AND 

MAGISTRATES” 

DOCUMENT TABLED BY HON DR PETER PATMORE 
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APPENDIX 7. 

 PROTOCOL FOR JUDICIAL APPOINTMENTS – AUGUST 2008 

  



Select Committee on Public Sector Executive Appointments  240 

Protocol for Judicial Appointments – August 2008 

Scope 

This protocol is to be followed in making the following appointments: 

 puisne judge under s. 5 of the Supreme Court Act 1887 

 Associate Judge under s. 4 of the Supreme Court Act 1959 

 permanent full time magistrate under s. 4 (1) of the Magistrates Court Act 1987 

 permanent part time magistrate under s. 4 (1) of the Magistrates Court Act 

1987 

Unless otherwise specified, or directed by the Attorney-General in a particular case, 

it does not apply to the appointment of the Chief Justice, an Acting Judge, the Chief 

Magistrate, Deputy Chief Magistrate, a temporary magistrate or the conversion of a 

permanent full time magistrate to permanent part time under s. 4(1D) of the 

Magistrates Court Act. 

Call for Expressions of Interest 

A call for expressions of interest in appointment will be advertised in the three 

Tasmanian daily newspapers and on the Department of Justice website. 

Unless exceptional circumstances apply, no less than three weeks will be allowed for 

the lodgement of responses. 

Respondents will be asked to provide a curriculum vitae and a response to a set of 
published criteria similar to those attached. 

The expressions of interest received will be assessed against the published criteria by 

the Chief Justice/Chief Magistrate (or their nominee) whichever is relevant and the 

Secretary of the Department of Justice. Should the Chief Justice/Chief Magistrate 

choose not to take part in the assessment process or to nominate a person in their 

place the Attorney-General will appoint an additional adviser to the panel. 

The Attorney may in any case appoint an additional person or persons on the basis 

of expertise or otherwise to assist with this assessment. Additional panel members 

may come from outside Tasmania in appropriate cases. 

The assessment panel will provide recommendations to the Attorney-General on 

which candidates are suitable for appointment. The Solicitor-General will be asked to 

advise in the event of a question as to the eligibility of any candidate for appointment. 

Other Consultation 
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The Attorney-General may consult on a strictly confidential basis with other persons 

in deliberating on an appointment. 

Once the Attorney has identified the preferred candidate the Secretary of the 

Department of Justice will contact the President of the Law Society and the Chair of 

the Legal Profession Board on a confidential basis seeking comment on whether 

there is any reason (such as impending disciplinary action) that the appointment 

should not proceed. 

This step will also be followed in the case of the appointment of a temporary 

magistrate. 

If the proposed appointee is a practitioner from another jurisdiction the check will 

also be made with the equivalent professional body from their home jurisdiction. 

A criminal history check will also be carried out for all new judicial appointments. 

All judicial appointments whether permanent or temporary must be considered by 

Cabinet prior to submission to the Executive Council in compliance with 

government policy on senior appointments. 

Recommendation to Executive Council 

Following consideration of the matter by Cabinet the Attorney will recommend an 

appointment to the Governor-in-Council. Once the Executive Council has issued 

letters patent, in the case of a judge, or an instrument of appointment, in the case of 

a magistrate, the appointment is able to be announced by the Attorney. 

In normal circumstances appointments will not be announced until shortly before 

becoming operative and no announcements of judicial appointments will be made in 

any circumstances prior to Executive Council approval. 

Where possible the Law Society, Bar Association, Independent Bar, Women Lawyers 

Association and Opposition Spokespersons will be advised of the announcement 

before it is made. 
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Criteria for Judicial Appointments 

1. Legal Knowledge and Experience 

Successful candidates:- 

 will have attained a high level of professional achievement and effectiveness 

in the areas of law in which they have been engaged whilst in professional 

practice;  and 

 will possess a knowledge and understanding of the law which is consistent 

with the demands of judicial office. 

2. Skills and Abilities 

Successful candidates will have: 

a) Intellectual and analytical ability 

 the ability to concentrate for long periods of time, and to understand 

and assimilate facts and arguments, and the ability to recall such 

evidence and information speedily and accurately; 

 the ability to elicit from all parties (including litigants in person) the 

facts relevant to the issues in question; 

 the ability to apply legal principles to particular facts and to determine 

from a large body of information those issues and facts which are 

relevant and important and those which are not. 

b) Sound Judgment 

 the ability to exercise discretion effectively;  to apply their knowledge 

and common sense to make decisions which are consistent with the 

evidence and in compliance with the law;   

 they will be able to consider competing arguments and reason logically 

to a correct and balanced conclusion. 

c) Decisiveness 

 the ability to reach firm conclusions (often at speed), to think, decide 

and act independently of others, and to rely on their own judgment. 

d) Communication skills 

 the ability to communicate effectively with all types of court user 

including lay people (including litigants in person and, where 

appropriate, children), giving instructions and explaining complex 

issues and setting-out reasons for reaching decisions clearly and 

concisely, both orally and, where necessary, in writing. 
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e) Authority 

 the ability to command the respect of court users and to maintain 

fair-minded discipline in court and chambers, without appearing 

pompous, arrogant or overbearing; 

 the ability to promote expeditious dispatch of business, preventing 

unnecessary prolixity, repetition and irrelevance whilst ensuring that 

all participants (whether represented or not, and including children) 

are enabled to present their case or their evidence as fully and fairly 

as possible. 

3. Personal Qualities 

Successful candidates will possess the following personal qualities: 

a) Integrity 

 they will have a history of honesty, discretion and plain-dealing with 

professional colleagues, clients and the courts; 

 they will possess independence of mind and moral courage, being 

prepared to take and maintain unpopular decisions when necessary. 

 they will have generated the trust, confidence and respect of others. 

b) Fairness 

 they will be open-minded and objective, having the ability to recognise 

any personal prejudices and to set them aside; 

 they will deal impartially with all matters which come before them and 

will seek to ensure that all who appear before them have an 

opportunity for their case to be clearly represented and that it is then 

considered as fully and dispassionately as possible. 

c) Understanding of people and society 

 they will have knowledge and understanding of, and respect for, men, 

women and children from all social backgrounds.   

 they will be sensitive to the influence of different ethnic and cultural 

backgrounds on the attitudes and behaviour of people whom they 

encounter in the course of their work. 

d) Maturity and sound temperament 

 they will display a maturity of attitude and approach; 

 they will be firm and decisive while remaining patient, tolerant, good-

humoured and even-tempered. 
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e) Courtesy and humanity 

 they will be courteous and considerate to all court users and court 

staff; 

 they will have and convey understanding of, and sympathy for, the 

needs and concerns of court users as appropriate and be sensitive and 

humane. 

f) Commitment 

 they will be committed to public service and to the proper and 
efficient administration of justice, which they will pursue 

conscientiously, with energy and diligence. 

 

  



245 April 2009 Legislative Council of Tasmania 

APPENDIX 8. 

 “TIMELINE SHOWING PROCESS STEPS  

ASSUMING END DATE IS 31 JULY 2007” 
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APPENDIX 9. 

 7 MARCH 2007 LETTER  

FROM HON PAUL LENNON MP TO MR JOHN GAY 
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APPENDIX 10. 

 “14 MARCH 2007 – ASX AND MEDIA RELEASE” 

GUNNS LIMITED 
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APPENDIX 11. 

7 APRIL 2006 – ATTORNEY-GENERAL KONS’ MEDIA 

RELEASE. 
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APPENDIX 12. 

PRINT MEDIA SAMPLE RE: HON CHRISTOPHER WRIGHT 

QC’S PUBLIC STATEMENTS 20 MARCH 2007. 
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APPENDIX 13. 

EXTRACT OF TESTIMONY OF MS LISA HUTTON,  

SECRETARY FOR THE DEPARTMENT OF JUSTICE  

PUBLIC HEARING 27 OCTOBER 2008  

PAGES 33-38 
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Ms HUTTON - I suspect not necessarily.  I do not think so. 
 
CHAIR - So what would cause your office to prepare a replacement document 

when you had not yet been advised that the shredded one was no longer 
live? 

 
Ms HUTTON - Oh well, the shredding is a bit incidental really.  It might have 

been shredded or not shredded.  It was not the shredding that was the 
decision-making process.  The decision-making process was that the 
Attorney had changed his view about whom he was going to recommend 
for appointment. 

 
CHAIR - How did you become aware of him changing his view? 
 
Ms HUTTON - That is what I do not recall with any clarity whether it was him 

who told me.  I suspect it was, but again this would have been a telephone 
conversation so there is no documentary record of it. 

 
CHAIR - There may be no documentary record but during the police 

investigation they would have been able to track telephone records, would 
they not, if they were of a mind to do that? 

 
Ms HUTTON - They, I believe, have records of calls that were made from 

each phone to which other phone at what time but not what was said, 
obviously.  They did not have a warrant for intercepting those 
conversations, as far I know. 

 
CHAIR - Lisa, I do not know whether other members are struggling but I am in 

that preparation for a hearing such as this you would not have armed 
yourself with the appropriate documents so that you could be precise 
about what happened, as to who told you what and when.  You have just 
suggested to this committee it may have been a telephone conversation 
that the Attorney placed to you to tell you that he was not proceeding with 
Mr Cooper's appointment and yet it is in the public domain that the 
Attorney had a telephone call from somebody that he cannot recall - 
whether it was you or Linda Hornsey - directing him to shred the 
document.  The DPP in an open letter suggests that telephone records 
make it quite clear that it was almost inevitably Ms Hornsey who made a 
telephone call to the Attorney at a certain time.  Can you be more precise 
than you have been in suggesting that the Attorney may have telephoned 
you? 

 
Ms HUTTON - I can be precise about some things.  I can be precise that I 

would never ring any Minister to whom I was responsible and then direct 
them to shred a document.  It would be quite inappropriate for me to do 
so, so I can categorically say I did not do that.  I can tell you that I had a 
telephone conversation with Mr Kons while he was in his Burnie office and 
the only reason I remember that is because we did not speak on the 
phone very often.  We preferred to communicate face to face and the only 
reason we would have done it by telephone at that point was that he was 
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in Burnie.  I can't recall whether he initiated the call or whether I did; either 
is possible.  I believe it was a call from his mobile but I am not certain 
about that therefore he may have been in the car. 

 
CHAIR - So what was the purpose of that call? 
 
Ms HUTTON - It was certainly in relation to this appointment.  It was more 

than likely he was telling me that he had changed his mind and wished 
now to appoint Mr Hay.  But all I can reconstruct is that I know that a 
second version of the document with Mr Hay's name in it was prepared by 
me and also at my direction - partly by me and partly at my direction - and 
that those documents were subsequently signed. 

 
CHAIR - So when were the second set of documents prepared? 
 
Ms HUTTON - On 8 April.  I think that is right.  No, sorry, August.  I do have 

the date in here.  The day after the original documents, if I recall correctly. 
 
CHAIR - When was the original document shredded?  You said earlier that it 

was incidental and it didn't really matter but the committee may feel 
otherwise - that it is an important part of the historical context. 

 
Ms HUTTON - I know it has got a lot of attention but in terms of what got 

lodged with the Cabinet office it doesn't really make any difference at all.  
That is what I mean by it being incidental.  It may have ended up on a file 
with something written across it saying 'did not proceed' - 

 
CHAIR - Sure. 
 
Ms HUTTON - the outcome is the same. 
 
 I think I was advised by Michelle Lowe that the Cooper brief had been 

shredded after the Hay documentation had been sent. 
 
CHAIR - So you now familiarise yourself with the exact historical context that 

Michelle Lowe advised you that the document had been shredded? 
 
Ms HUTTON - Yes.  Right where it says the Cabinet brief has been shredded. 
 
CHAIR - That is the document to which I am referring.  So how did 

Michelle Lowe advise you of that? 
 
Ms HUTTON - I think it was an e-mail. 
 
CHAIR - You think? 
 
Ms HUTTON - In that I had e-mailed her.  Quite often for time reasons half of 

a conversation will be by e-mail and then the second half will be by 
telephone, but I believe that was an e-mail. 
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CHAIR - So that was an e-mail to you from Michelle Lowe indicating to you 
that the document had been shredded? 

 
Ms HUTTON - I believe so, yes. 
 
CHAIR - Who advised Michelle Lowe that the document had been shredded? 
 
Ms HUTTON - I imagine it was Stephanie Shadbolt. 
 
CHAIR - Can you be precise about that? 
 
Ms HUTTON - No. 
 
CHAIR - Is there any documentation that you have back in your office which 

will allow you to be precise about that? 
 
Ms HUTTON - I'm not sure.  If I trawl through these two statutory declarations 

there may have been.  I believe it was Stephanie Shadbolt but I don't 
know whether she rang Michelle or whether she sent her a fax or whether 
she sent her an e-mail. 

 
CHAIR - What process did you undertake to prepare yourself for any 

questions which might arise during this deliberation today?  You just said 
now that if you trawled through those documents you might be able to find 
it.  Have you not done any preparation? 

 
Ms HUTTON - Yes, I prepared by ringing one of the investigating officers from 

Tasmania Police and asking them to send me a copy of my statutory 
declarations, which had been prepared as a result of no fewer than five 
interviews by Tasmania Police officers over an extended period.  I 
understood it is standard practice for witnesses to be able to have copies 
of their own statements.  I had never felt the need to ask for a copy of 
mine before but I thought it would be useful with the committee hearing 
coming up so I asked for a copy of those.  When I requested this he 
indicated to me that this committee had this material in any case and I 
said, 'Well, that is good because then they will not need to ask me too 
much about it.   

 
CHAIR - You have indicated that Michelle Lowe advised you by e-mail that 

the document had been shredded.  You have indicated that that was on 
8 August.   

 
Ms HUTTON - Yes. 
 
CHAIR - When was the second document - the recommendation for Mr Hay - 

prepared? 
 
Ms HUTTON - Somewhat earlier than that, on 8 August, I think. 
 
CHAIR - Same day, earlier than the Michelle Lowe e-mail to you? 
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Ms HUTTON - Yes.   
 
CHAIR - Can you identify the time of that, please?   
 
Ms HUTTON - I may be able to.  I think it was in the morning, according to my 

statement.   
 
CHAIR - The morning of 8 August? 
 
Ms HUTTON - Yes. 
 
CHAIR - No more precise time than that? 
 
Ms HUTTON - I believe that in one of these documents there is a reference to 

the time a document was saved.  No, sorry, that is a later document.  No, 
I do not think I can.  It would have been the earlier the better, from our 
point of view because the cabinet office deadline for submission of these 
documents is Wednesday. 

 
CHAIR - So why was that alternative document produced when the original 

recommendation/document had been produced and e-mailed to the 
Attorney's Burnie office?  You have indicated that he was probably in 
Launceston so he would have returned to his office the next day.  I can 
presume that is 8 August when he returned to his Burnie office. 

 
Ms HUTTON - I am not sure about that, whether it was late on the 7th or on 

the 8th.   
 
CHAIR - But he was in the Burnie office on the 8th, hence the shredding of 

the document on that day.  Why would the Glenn Hay recommendation 
have been prepared before this shredding by the Attorney? 

 
Ms HUTTON - I think I have tried to explain to you that the shredding is a bit 

irrelevant.  The relevant point was when the Attorney changed his mind.  
Obviously the Attorney had changed his mind about whom he wished to 
recommend for appointment and either had directed me accordingly or 
had sent a message via somebody else that he had changed his mind.  
That is the point I cannot recall with clarity.  Therefore, the second set of 
documents was prepared.  We did not have a lot of time to lose on it, if 
you like, because we were about to hit the cabinet deadline.  The 
shredding was just a colourful detail afterwards, as far as I was 
concerned. 

 
CHAIR - So clearly then in the public domain, I think the interpretation has 

been, the Attorney had not made any decision about not proceeding with 
Mr Cooper until he received a telephone call, then subsequently he 
shredded the document almost instantaneously at the conclusion of that 
telephone call.  So clearly you are advising the committee that the 
Attorney had already made his mind up that Mr Cooper would not be 
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appointed magistrate, before the alleged telephone conversation and 
before the shredding.  And as incidental as you may think this shredding 
is, it is a matter of the public record that that was almost instantaneous 
after Mr Kons took an alleged telephone call.   

 
Ms HUTTON - I see where you are going with that but I certainly did not 

prepare the second set of documents on my own account.  I was 
preparing them as a result of being advised either directly or indirectly by 
the Attorney that he had changed his mind.  If I had realised that you were 
going to be so interested in forensic detail I might have tried to get 
together as many of the details and times as I could, but that has not 
really been my focus.  Nor did I expect that it would be the focus of the 
committee.   

 
CHAIR - Lisa, you would understand clearly from your past experience that 

Legislative Council committees do investigate issues forensically whether 
they are of this nature or whether they are of other matters.  So to suggest 
that if you had been aware that we were going to be so forensic about the 
process you would have come better prepared is surprising.  Other 
members can speak for themselves but I would have understood that you 
clearly are aware that Legislative Council select committees are thorough.  
You would have also understood that, with what has transpired in 
previous days with this committee, we have already been thorough. 

 
Ms HUTTON - I am not at all questioning the committee's desire or capacity to 

be thorough.  I am simply, I suppose, observing that these are matters 
that have been investigated already by Tasmania Police and I had 
provided as much assistance over five interviews as I could.  I have 
nothing else that I can recall which does not involve my inventing or 
reconstructing on the basis of a memory that can only get worse as time 
goes by.  I am saying to you, Mr Harriss, that I have given police as much 
information as I properly can from sources that I can verify.  My apologies 
for assuming that you would have had access to this material and would 
only be seeking to clarify.  But you can understand that, on the basis of 
the conversation that I had had with the investigating officer in Tasmania 
Police, I understood that to be the case.   

 
CHAIR - How can you advise the committee of the precise process by which 

you became aware that the Attorney had changed his mind?  You have 
indicated that you are not sure whether it was a telephone call or whether 
somebody else told you or whether it was the Attorney himself.   

 
Ms HUTTON - That is true.  I cannot. 
 
CHAIR - How can it be so that you can actually advise the committee of the 

precision of that communication that the Attorney was not going to 
proceed with Simon Cooper's appointment? 

 
Ms HUTTON - I cannot.   
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CHAIR - Because you are not sure whether it was a telephone conversation 
or a face-to-face conversation? 

 
Ms HUTTON - Yes, that is right.  Not that you would ask them, I presume, but 

I think if you asked the investigating officer if I had given them as much 
information as I possibly could the answer to that is yes.  I have given 
them as much assistance as I can.  This was something that had occurred 
in August of one year.  I was first asked about it in any detail in May of the 
next year.  A lot of things have happened since then.  I have recalled to 
the best of my ability.  Mr Wilkinson will back me up that a witness's 
memory does not improve over time.  It is Criminology 101 to say that the 
more extraneous information comes before a witness the less reliable 
their recollection gets.  I have recalled this to the best of my ability.   

 
CHAIR - So following that communication, however it was, at some earlier 

time how much earlier than 8 August, as best you can recall?  Was it a 
matter of weeks?  A matter of days or a matter of hours that you became 
aware that the Attorney was not going to proceed with Simon Cooper's 
appointment? 

 
Ms HUTTON - The original Cooper document was sent on the 7th so it can't 

have been any time at all.   
 
CHAIR - And the Hay document was produced when? 
 
Ms HUTTON - The covering minute from me with the cabinet brief attached, 

inviting Cabinet to note the appointment of Mr Cooper was prepared and 
transmitted on 7 August.  The replacement document was prepared and 
transmitted on the 8th. 

 
CHAIR - The replacement document being the Hay recommendation. 
 
Ms HUTTON - Yes. 
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APPENDIX 14. 

PRINT MEDIA SAMPLE RE: FOI DOCUMENTS 7 JUNE 2007. 
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APPENDIX 15. 

PRINT MEDIA SAMPLE RE: HORNSEY – PUTT LETTER, 

 15 MARCH 2007. 
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APPENDIX 16. 

THE MERCURY ARTICLE: 5 APRIL 2008  

MAGISTRATE JOB AXED 
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APPENDIX 17. 

THE MERCURY ARTICLES: 25 OCTOBER 2008 & 10 

NOVEMBER 2008. 
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APPENDIX 18. 

MEDIA RELEASE: THE LAW SOCIETY 19/11/08 

ABC NEWS BULLETIN 20/11/08 
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Lawyers back embattled DPP 

Posted Wed Nov 19, 2008 9:41pm 
AEDT  
Updated Wed Nov 19, 2008 9:45pm 
AEDT  

Tasmania's Law Society has urged 
public figures to refrain from using 
a parliamentary committee to make 
personal attacks. 

The society has thrown its full support 
behind the Director of Public 
Prosecutions, Tim Ellis, and the 
retired Supreme Court judge 
Christopher Wright. 

Last week, after fierce criticism, the 
former deputy premier Steve Kons 
apologised for comments he made to the 
committee about Mr Wright.  

On Tuesday former premier Paul Lennon used the forum to attack Mr Ellis. 

Using the protection of parliamentary privilege, Mr Lennon accused him of 
questionable conduct and possibly committing a crime.  

The Law Society's Luke Rheinberger has called for restraint.  

"The committee seems to be have been used for a lot of personally-based 
attacks that are outside of its terms of reference," he said. 

"People like Mr Ellis and Mr Wright are being treated unfairly." 

Mr Rheinberger says the DPP has impeccable integrity and is doing his job 
without fear or favour.  

"If that means there is tension between the Government and the DPP about 
some of the DPP's decisions I don't think that necessarily means that the sky 
is going to fall in and it's the end of democracy, quite the opposite," he said.  

"I certainly don't see the relationship at this stage as one that is untenable." 

The committee looking into senior Government appointments has not decided 
whether to hear from former police commissioner Richard McCreadie. 

(ABC News: http://www.abc.net.au/news/stories/2008/11/19/2424493.htm) 

  

The Law Society says DPP Tim Ellis is being 
treated "unfairly". (ABC News, file photo) 

http://www.abc.net.au/reslib/200810/r301623_1309581.jpg


Select Committee on Public Sector Executive Appointments  288 

APPENDIX 19. 

JUDICIAL APPOINTMENTS POLICY 15 AUGUST 2008 

 
 
  



289 April 2009 Legislative Council of Tasmania 

Protocol for Judicial Appointments – August 2008 

Scope 

This protocol is to be followed in making the following appointments: 

 puisne judge under s. 5 of the Supreme Court Act 1887 

 Associate Judge under s. 4 of the Supreme Court Act 1959 

 permanent full time magistrate under s. 4 (1) of the Magistrates Court Act 1987 

 permanent part time magistrate under s. 4 (1) of the Magistrates Court Act 

1987 

Unless otherwise specified, or directed by the Attorney-General in a particular case, 

it does not apply to the appointment of the Chief Justice, an Acting Judge, the Chief 

Magistrate, Deputy Chief Magistrate, a temporary magistrate or the conversion of a 

permanent full time magistrate to permanent part time under s. 4(1D) of the 

Magistrates Court Act. 

Call for Expressions of Interest 

A call for expressions of interest in appointment will be advertised in the three 

Tasmanian daily newspapers and on the Department of Justice website. 

Unless exceptional circumstances apply, no less than three weeks will be allowed for 

the lodgement of responses. 

Respondents will be asked to provide a curriculum vitae and a response to a set of 
published criteria similar to those attached. 

The expressions of interest received will be assessed against the published criteria by 

the Chief Justice/Chief Magistrate (or their nominee) whichever is relevant and the 

Secretary of the Department of Justice. Should the Chief Justice/Chief Magistrate 

choose not to take part in the assessment process or to nominate a person in their 

place the Attorney-General will appoint an additional adviser to the panel. 

The Attorney may in any case appoint an additional person or persons on the basis 

of expertise or otherwise to assist with this assessment. Additional panel members 

may come from outside Tasmania in appropriate cases. 

The assessment panel will provide recommendations to the Attorney-General on 

which candidates are suitable for appointment. The Solicitor-General will be asked to 

advise in the event of a question as to the eligibility of any candidate for appointment. 
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Other Consultation 

The Attorney-General may consult on a strictly confidential basis with other persons 

in deliberating on an appointment. 

Once the Attorney has identified the preferred candidate the Secretary of the 

Department of Justice will contact the President of the Law Society and the Chair of 

the Legal Profession Board on a confidential basis seeking comment on whether 

there is any reason (such as impending disciplinary action) that the appointment 

should not proceed. 

This step will also be followed in the case of the appointment of a temporary 

magistrate. 

If the proposed appointee is a practitioner from another jurisdiction the check will 

also be made with the equivalent professional body from their home jurisdiction. 

A criminal history check will also be carried out for all new judicial appointments. 

All judicial appointments whether permanent or temporary must be considered by 

Cabinet prior to submission to the Executive Council in compliance with 

government policy on senior appointments. 

Recommendation to Executive Council 

Following consideration of the matter by Cabinet the Attorney will recommend an 

appointment to the Governor-in-Council. Once the Executive Council has issued 

letters patent, in the case of a judge, or an instrument of appointment, in the case of 

a magistrate, the appointment is able to be announced by the Attorney. 

In normal circumstances appointments will not be announced until shortly before 

becoming operative and no announcements of judicial appointments will be made in 

any circumstances prior to Executive Council approval. 

Where possible the Law Society, Bar Association, Independent Bar, Women Lawyers 

Association and Opposition Spokespersons will be advised of the announcement 

before it is made. 
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Criteria for Judicial Appointments 

1. Legal Knowledge and Experience 

Successful candidates:- 

 will have attained a high level of professional achievement and effectiveness 

in the areas of law in which they have been engaged whilst in professional 

practice;  and 

 will possess a knowledge and understanding of the law which is consistent 

with the demands of judicial office. 

2. Skills and Abilities 

Successful candidates will have: 

a) Intellectual and analytical ability 

 the ability to concentrate for long periods of time, and to understand 

and assimilate facts and arguments, and the ability to recall such 

evidence and information speedily and accurately; 

 the ability to elicit from all parties (including litigants in person) the 

facts relevant to the issues in question; 

 the ability to apply legal principles to particular facts and to determine 

from a large body of information those issues and facts which are 

relevant and important and those which are not. 

b) Sound Judgment 

 the ability to exercise discretion effectively;  to apply their knowledge 

and common sense to make decisions which are consistent with the 

evidence and in compliance with the law;   

 they will be able to consider competing arguments and reason logically 

to a correct and balanced conclusion. 

c) Decisiveness 

 the ability to reach firm conclusions (often at speed), to think, decide 

and act independently of others, and to rely on their own judgment. 

d) Communication skills 

 the ability to communicate effectively with all types of court user 

including lay people (including litigants in person and, where 

appropriate, children), giving instructions and explaining complex 

issues and setting-out reasons for reaching decisions clearly and 

concisely, both orally and, where necessary, in writing. 
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e) Authority 

 the ability to command the respect of court users and to maintain 

fair-minded discipline in court and chambers, without appearing 

pompous, arrogant or overbearing; 

 the ability to promote expeditious dispatch of business, preventing 

unnecessary prolixity, repetition and irrelevance whilst ensuring that 

all participants (whether represented or not, and including children) 

are enabled to present their case or their evidence as fully and fairly 

as possible. 

3. Personal Qualities 

Successful candidates will possess the following personal qualities: 

a) Integrity 

 they will have a history of honesty, discretion and plain-dealing with 

professional colleagues, clients and the courts; 

 they will possess independence of mind and moral courage, being 

prepared to take and maintain unpopular decisions when necessary. 

 they will have generated the trust, confidence and respect of others. 

b) Fairness 

 they will be open-minded and objective, having the ability to recognise 

any personal prejudices and to set them aside; 

 they will deal impartially with all matters which come before them and 

will seek to ensure that all who appear before them have an 

opportunity for their case to be clearly represented and that it is then 

considered as fully and dispassionately as possible. 

c) Understanding of people and society 

 they will have knowledge and understanding of, and respect for, men, 

women and children from all social backgrounds.   

 they will be sensitive to the influence of different ethnic and cultural 

backgrounds on the attitudes and behaviour of people whom they 

encounter in the course of their work. 

d) Maturity and sound temperament 

 they will display a maturity of attitude and approach; 

 they will be firm and decisive while remaining patient, tolerant, good-

humoured and even-tempered. 
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e) Courtesy and humanity 

 they will be courteous and considerate to all court users and court 

staff; 

 they will have and convey understanding of, and sympathy for, the 

needs and concerns of court users as appropriate and be sensitive and 

humane. 

f) Commitment 

 they will be committed to public service and to the proper and 
efficient administration of justice, which they will pursue 

conscientiously, with energy and diligence. 

 


