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1. Introduction 

The Integrity Commission (the Commission) is an independent statutory authority established by the 

Integrity Commission Act 2009 (Tas) (IC Act). The Commission’s objectives are to: 

 improve the standard of conduct, propriety and ethics in public authorities in 

Tasmania 

 enhance public confidence that misconduct by public officers will be appropriately 

investigated and dealt with, and 

 enhance the quality of, and commitment to, ethical conduct by adopting a strong, 

educative, preventative and advisory role. 

Section 31 sets out the Commission’s educative, preventative and advisory functions. This includes a 

function to ‘undertake research into matters related to ethical conduct’, and to ‘take such steps as 

the Integrity Commission considers necessary to uphold, promote and ensure adherence to 

standards of conduct, propriety and ethics in public authorities’. 

As part of that function, the Commission has decided to release a series of research papers about 

ethical conduct and potential misconduct risks in Tasmanian parliamentary elections. This is the first 

paper in the series. We have identified the risks discussed in the papers through various means, 

including through complaints, assessments and investigations, our own research from open source 

information including from other jurisdictions, and communications to the Commission. Our aim is to 

ensure that these risks are communicated to the public and to promote discussion about potential 

solutions. 

This paper is about the risk of ‘indirect electoral bribery’ – colloquially known as ‘pork-barrelling’ – in 

Tasmanian parliamentary elections. Indirect electoral bribery is rarely criminal, and would not usually 

amount to misconduct.1 Nonetheless, it poses a significant threat to public confidence in 

government. It is also questionable conduct from an ethical perspective, if not a legal one.2 

2. Campaign commitments and potential indirect 

electoral bribery 

The Electoral Act 2004 (Tas) (Tasmanian Electoral Act) contains offence provisions for ‘electoral 

bribery’ (section 187) and ‘electoral treating’ (section 188). Despite their continued existence, these 

traditional offences are, for a variety of reasons, now virtually non-existent in Australia.3 

As traditional vote-buying has become less culturally acceptable or effective, electoral candidates in 

many parts of the world have moved towards a more indirect form of electoral bribery.4 Modern 

commentary around elections frequently refers to commitments made by candidates as ‘bribery’.5 
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Known colloquially as ‘pork-barrelling’, indirect electoral bribery is the promise or giving of a benefit 

to a small or localised group of electors to ‘buy’ their vote. Academic commentators have also 

referred to it as ‘metaphorical electoral bribery’, and ‘wholesale electoral bribery’ – as opposed to 

‘retail’ (traditional) electoral bribery, which is aimed at an individual.6 In this paper, we refer to the 

practice as indirect electoral bribery. 

Closely related to this issue is the process of making individual small-scale grant commitments during 

an election campaign period. This issue will be dealt with in a subsequent paper. 

 Australian examples of campaign commitments 

The 1977 federal election involved a ‘fistful of dollars’ advertising campaign by the Liberal Party that 

was widely referred to as ‘bribery’.7 It involved an advertisement ‘showing a fist thrusting forward 

and clutching a bunch of dollar notes, with the promise of income tax relief’.8 

Another example is the federal Labor Party 1993 ‘sports rorts’ affair. The affair revolved around a 

grant program designed to assist local government and community organisations ‘to make up the 

backlog in the provision of basic sporting and recreational facilities’.9 While the program had been in 

existence for some years, the grants became suspicious in the lead-up to the 1993 federal election. 

The Australian National Audit Office (ANAO) found that then-Minister for Sport, Ros Kelly, had made 

decisions on the grants; it found that there was essentially no paperwork around the process. The 

ANAO: 

noted some anomalies in the approval of grants (worth $29.5m in 1992–93) by the Minister but was 

unable to resolve them because the reasons for decisions were not adequately documented. 

For the same reason claims that decisions on the allocation of grants were politically motivated could 

not be put to rest.10 

The ANAO stated that its ‘concern lies not with the actual decisions but with the lack of 

documentation or apparent needs analysis which would justify … the decisions made’.11 Ms Kelly 

resigned from her ministerial role several months after the release of the ANAO report. 

The ANAO was unable to come to any conclusions about whether Ms Kelly (or her staff)12 was biased 

in her decision-making. But subsequent research undertaken by Dr Clive Gaunt suggested that 

‘priority funding’ appeared ‘to have been provided to very marginal and marginal government-held 

seats’.13 

Similar issues emerged in the 2019 federal election with the ‘sports rorts’ saga. Unlike the 1993 

sports rorts affair, the 2020 version resulted in a clear finding by the ANAO that then-Minister, 

Senator the Hon Bridget McKenzie, had ‘distribution bias’ in her decision-making. Specifically, the 

ANAO found that Senator McKenzie had a bias toward ‘marginal’ and ‘targeted’ electorates.14 

 Tasmanian examples of campaign commitments 

Tasmania uses the Hare-Clark electoral system, which is different to that used in the Commonwealth. 

This means that each Tasmanian House of Assembly: 



Tasmania’s Electoral Act offences and campaign conduct 

Page 4 of 26 

electorate has both government and opposition Members. Accordingly, it is more difficult in the 

Tasmanian context for a government to disproportionally allocate funds for political advantage. 

Nonetheless, it is possible to allocate funds in such a manner that it provides support for a marginal 

candidate or key government member.15 

Over at least the last two decades in Tasmanian parliamentary elections, political parties have made 

a range of small-scale commitments to give money directly to small community groups. These 

commitments are often referred to as ‘grants’, and sometimes as ‘policies’. 

Depending on the processes used in selecting and delivering the funding, these kinds of grants or 

commitments could be seen as unethical campaign conduct, and potentially indirect electoral 

bribery. Examples of these grants or policies from the House of Assembly elections in Tasmania held 

in March 2006, 2010, 2014 and 2018 are set out below. 

2006 and 2010 elections 

A majority Labor Party government was elected in 2006. In 2010, the Labor Party formed 

government with the support of the Greens. 

In these elections, the Labor Party made small-scale commitments thorough the Premier’s Sundry 

Grant program, now known as the Premier’s Discretionary Fund (PDF). In 2011, the Tasmanian Audit 

Office released a report critical of the management of the PDF.16 Recommendations made in that 

report have not yet been fully adopted.17  

The graph at Figure 1 below shows the expenditure on the PDF since the 2005–06 financial year to 

the 2018–19 financial year.18 The spike in expenditure by the Labor government the year after the 

2010 election is noticeable. 

The Tasmanian Audit Office stated that ‘in 2010–11, the [PDF] budgeted value was increased from 

$640,000 to $2.32 million. This increase was mainly to fund promises made during the 2010 

election’.19 Examples of grants given out in 2009–10 under the PDF by the Labor government 

included: 

 $2,680 to the North West Remote Control Car Club ‘towards the purchase of a 20-

foot container’ 

 $4,000 to the Nubeena Church of Christ ‘towards equipment for their new shed’ 

 $3,000 to the Australian Yard Dog Association ‘towards the Australian Yard Dog 

Championships 2009’ 

 $10,000 to the Beaconsfield Cricket Club ‘towards the purchase of new clubrooms’ 

 $5,000 to the Bream Creek Show Society ‘towards an electricity upgrade’, and 

 $10,000 to the Circular Head Progress Group Inc ‘towards the establishment of the 

Circular Head Progress Group Inc’.20 



Tasmania’s Electoral Act offences and campaign conduct 

Page 5 of 26 

Figure 1. Expenditure on Premier's Discretionary Grants  Program 

 

2014 and 2018 elections 

The government changed in 2014, with the Liberal Party elected to form a majority government. The 

Department of Premier and Cabinet 2014–15 annual report discusses a series of commitments made 

by the Party in the March 2014 election.21 It says that the Department administered 87 election 

commitment grants to community organisations. The value of these commitments was $7.3 million,22 

although elsewhere the figure cited is over $8.6 million.23 

The commitments ranged in value from $750,000 to Burnie City Council ‘towards the Burnie Pool 

project’, down to $1,650 to Devonport Community House Inc ‘towards the Devonport Community 

House Inc Men’s Shed’.24 

In 2018, similar commitments made by Liberal Party candidates together amounted to approximately 

$21.4 million. Totalling $8,814,759, the appendix to the DPAC 2017–18 annual report lists 262 

separate commitments under the heading ‘2018 Election Commitments – Recipients’.25 Another 41 

commitments totalling $9,833,000 were given out in the 2018–19 financial year.26 

The 2017–18 commitments ranged in value from $500,000 to the Kingborough District Cricket Club 

‘towards an extension of the grandstand’, down to $2,000 to the Scouts Australia Tasmanian Branch 

‘towards scout group trailer boxes’. 

The commitments were to various organisations, including many sports clubs. There are many 

football, cricket, netball and bowls clubs on the list, but also other sports such as golf, gymnastics and 

shooting. There are also commitments to government departments – including the Department of 

Education and the Department of State Growth, to various local government councils, and to 

religious and other community groups. 
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3. Electoral bribery 

 Current Electoral Act offences 

The offence provisions in the Tasmanian Electoral Act for ‘electoral bribery’ (section 187, Figure 2) 

and ‘electoral treating’ (section 188, Figure 3) are set out below in full. Under the Act, electoral 

bribery and electoral treating are ‘corrupt practices’.27 

The electoral bribery offence is different to bribery offences like those found in the Criminal Code Act 

1924 (Tas). Most Australian jurisdictions have similar provisions in their electoral acts. The basis of 

this offence, and the traditional understanding of electoral bribery, is a candidate supplying an 

elector with money, gifts or some other form of benefit in return for their vote. 

Electoral treating is a similar offence, although it is traditionally understood to specifically relate to 

the supply of food or drinks in return for a vote. In Tasmania, electoral treating includes to ‘offer, 

promise or give a gift, donation or prize to or for any person, club, association or body’.28 

The electoral treating offence flows from Commonwealth legislation introduced in the early 1900s. 

Records29 show that the offence was introduced because parliamentarians were being ‘pestered 

around election time by associations who … had come to expect such customary tributes’.30 The MP 

that ‘fathered’ the provision even referred to it as ‘blackmail’ by community groups.31
  

A person found guilty of either offence is ‘punishable on indictment under the Criminal Code’,32 and 

‘liable to a penalty of a fine not exceeding 100 penalty units or imprisonment for a term not 

exceeding 2 years, or both’.33 It appears that this would change if Parliament approved the current 

version of the Electoral Matters (Miscellaneous Amendments) Bill 2021.34 
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Figure 2. Section 187 of the Tasmanian Electoral Act  
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Figure 3. Section 188 of the Tasmanian Electoral Act 

 Electoral commitments and electoral bribery offences 

Electoral bribery 

This Tasmanian offence of electoral bribery excludes from its ambit ‘a declaration of public policy or 

promise of public action’.35 

The Electoral Act does not define ‘public policy’ or ‘promise of public action’. There is very little case 

law on the provision, despite it being present in several Australian jurisdictions.36 However, there is 

some Tasmanian case law suggesting that the public policy exemption is broad.37 This would likely 

exclude many examples of indirect electoral bribery. 

Electoral treating 

The offence of electoral treating is traditionally viewed as involving gifts or donations from private 

candidate finances, not from central government funds. Again, this means that it would very likely 

exclude most examples of indirect electoral bribery. 
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As with electoral bribery, the criminal threshold is difficult to meet when: 

 electoral commitments are not contingent on the pledging candidate being  

re-elected (which could happen in Tasmania’s Hare-Clark electoral system), and 

 candidates do not make direct requests for votes in exchange for electoral 

commitments. 

This means that it would be hard to prove a candidate had an ‘intention of influencing’ the election 

conduct in relation to any kind of electoral commitment. 

 When can electoral commitments be electoral bribery? 

Perhaps the only Australian example of electoral commitments being found to amount to bribery 

occurred in New South Wales. The case of Scott v Martin38 involved a challenge to the 1988 election 

of a candidate in the electoral division of Port Stephens. 

In Scott v Martin, the Court determined that the candidate had breached the NSW electoral bribery 

offence provision. On that basis, the Court said that the election was void. 

As it was a challenge to the election result – not a criminal charge of the candidate – the standard of 

proof was ‘on the balance of probabilities’. This is a lower standard of proof than would be required 

for the offences of electoral bribery or treating (which is the criminal standard of ‘beyond reasonable 

doubt’). 

Background 

The candidate (Robert Martin) was endorsed by the Australian Labor Party, which formed the 

incumbent government. Mr Martin was elected by a margin of only 90 votes over the candidate 

endorsed by the Liberal Party (Walter Scott). 

Mr Martin had made a series of financial commitments, ranging from $2,500 to $10,000, to 

community and sporting groups during the election period. 

The judge, Justice Needham, said that Mr Martin spent the last day of the campaign visiting 5 

community groups to distribute the money. Justice Needham said that this showed the candidate 

‘looked upon this activity as of compelling urgency’.39 

The money was distributed before the election by the incumbent government, in the form of 

cheques.40 Justice Needham noted that the Opposition was unable to do this.41 

Also notable is that the NSW offence of electoral bribery did not exclude from its ambit ‘a declaration 

of public policy or promise of public action’.42 

Policy? 

It is unclear whether Tasmania’s ‘public policy’ exception would have resulted in a different outcome 

in Scott v Martin. 
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One of Australia’s foremost experts on electoral law, Professor Graeme Orr, implies that the case 

may have been successful even in a jurisdiction like Tasmania.43 Much would hinge on the Court’s 

interpretation of the phrase ‘public policy’ or ‘promise of public action’.44 

This is because, although the NSW pledges were arguably ‘public’, they were also arguably not linked 

to a policy at all. As Professor Orr notes, policy ‘at least where welfare or grants are involved, implies 

a considered prioritisation of needs, rather than a motley collection of beneficiaries chosen for 

electoral impact’.45 

However, contrary to Professor Orr, political scientist and Australia’s first electoral commissioner 

Professor Colin Hughes thought that the public policy exception would have resulted in a different 

outcome.46 

Or charity? 

Justice Needham referred to the NSW grants as ‘gifts’. He cited an 1881 case in which it was said that 

‘Charity at election times ought to be kept by politicians in the background.’47 

Professor Hughes echoed this opinion, despite finding that they would likely fall within the public 

policy exception, by referring to such commitments as ‘modern, taxpayer-funded versions of … 

private charity’.48 He quoted Justice Needham: 

The respondent's actions were not, in my opinion, corrupt in the ordinarily accepted meaning of that 

word; unfortunately, in modern times, there seems to be an accepted view that public moneys are … 

the unrestricted gift of those in power. In some cases, the temptation is to use such resources for 

purposes of party political advantage.49 

Aftermath 

When the Scott v Martin judgment was released, Professor Orr recounts that the ‘general political 

feeling seemed to be that the decision threatened the “death of politics”’.50 Commentators feared 

the impact it would have on election campaigns. 

But the lack of subsequent cases has led Professor Orr to conclude that Scott v Martin may well be 

confined to its facts, or at least to cases where the fund distribution (not just the commitment) also 

smacked of impropriety.51 
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4. Why is indirect electoral bribery a problem? 

According to Professor Graeme Orr, modern ‘ethical problems facing Australian politics are … not 

usually the ones about individual acts of corruption and or malfeasance. They are more likely to 

involve systemic corrosion’.52 

Indirect bribery is one example of this systemic corrosion. It could also be called a ‘perversion of 

electoral politics’.53 Professor Orr comments: 

Metaphorical electoral bribery reminds us that elections have the potential to pervert some of the 

democratic and good governance goals they are ostensibly designed to achieve, such as balanced 

policy making, social progressivism and equality of treatment and opportunity, by creating an auction 

in which electoral rivals bid for the votes of a narrow class of swinging voters in marginal seats.54 … 

The emerging pattern is of governments exercising fiscal rectitude in the first couple of years of the 

electoral cycle, with a view to amassing an electoral ‘war-chest’. Then, in the budget and related 

measures prior to the election, the government targets spending on electorally sensitive groups. 

The problem is not so much that some pork-barrelling is going on, or even that it is carefully co-

ordinated (though this in itself buys advantage for the incumbent), but that good governance is 

rendered hostage to the electoral cycle, in an anti-competitive manipulation that is designed to give 

the opposition little or no room to make counter-balancing promises. … 

Resentment, manifesting itself in the pejorative ‘electoral bribery’, is not just jealousy from those who 

miss out on the bribes because they are not in the target class or seats (i.e. objection to partiality in 

the name of government), but resentment at the misuse of resources owned by or intended for the 

collective good being used, for electoral advantage (i.e. objection to partisanship in the name of 

government).55 (emphasis added) 

As Professor Orr commented on this kind of political behaviour: 

The politician can be motivated to reap the partisan or incumbency benefit, provided their action also 

has a passable ‘public’ element, benefiting some public group or cause. 

To ‘realists’, that is the stuff of politics. 

To others, it risks over time a corruption of the body politic, as politicians scramble for the spoils of 

office, leading to a decline in public trust (let alone inefficiencies or distortion in an economic welfare 

sense in the use of public money).56 

It is perhaps unsurprising then that some academics suggest that indirect electoral bribery is ‘not 

necessarily less objectionable’ than its traditional form.57 To put it simply, pork-barrelling of groups 

of people could be just as unethical as bribing an individual for their vote. It could potentially fall 

within Transparency International’s definition of ‘corruption’, which includes ‘the abuse of entrusted 

power for … political gain’.58 

 Why isn’t indirect electoral bribery regulated or criminalised? 

If it undermines our democratic system, and is ‘not necessarily less objectionable’ than traditional 

bribery, why is indirect bribery not (usually) illegal? The two most commonly cited reasons are: 

 the difficulty, and dangers, in defining what is and what is not an acceptable 

campaign commitment, and 
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 the public nature of campaign commitments. 

In the United States, the United States Constitution amend I (the First Amendment) has been found 

to protect such commitments; the key case is Brown v Hartlage.59 

Brown v Hartlage 

In this early 1980s case, the candidate (Carl Brown) promised to lower his salary if elected. This is 

electoral bribery under the common law. When Mr Brown was advised his promise was illegal, he 

withdrew it. When he was elected, the opposition candidate (Earl Hartlage) petitioned the court to 

find the election invalid. Initially the petition was upheld, but on appeal this was overturned due to 

the First Amendment. 

The Court came to the view that the public nature of the promise in Brown v Hartlage offered ‘a 

strong indication that the statement contained nothing fundamentally at odds with our shared 

political ethic’.60 

The purpose of campaign commitments: winning the election 

In the majority judgment, Justice Brennen wrote that: 

[c]andidate commitments enhance the accountability of government officials to the people whom 

they represent, and assist the voters in predicting the effect … of their vote. The fact that some voters 

may find their self-interest reflected in a candidate's commitment does not place that commitment 

beyond the reach of the First Amendment. 

We have never insisted that the franchise be exercised without taint of individual benefit; indeed, our 

tradition of political pluralism is partly predicated on the expectation that voters will pursue their 

individual good through the political process, and that the summation of these individual pursuits will 

further the collective welfare. 

So long as the hoped-for personal benefit is to be achieved through the normal processes of 

government, and not through some private arrangement, it has always been, and remains, a 

reputable basis upon which to cast one's ballot.61 

The Court also pointed out that it ‘is not the government's function to select which issues are worth 

discussing in the course of a political campaign’.62 

As Professor Orr says, on its face the issue is clear: elections are about winning government based on 

the party’s policy. In his thesis, he posits that: 

The direct regulation of public policy action or promises … is not for the law, but for the political 

realm. … The public nature of offerings such as tax bribes also means that opponents can critique 

their economic and social ramifications. Above all, if the candidate or party concerned wins and does 

not deliver, it faces a backlash.63 

Benefits to all 

Professor Orr also points out the ‘diffuse nature’ of many electoral commitments by way of the tax 

promise analogy: everybody ‘who qualifies for the tax break will be entitled to it, without any 

necessary connection to their voting behaviour’.64 
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In the case of Brown v Hartlage, the promise the candidate made was to work at a reduced salary. 

The benefit – however diffuse – would in theory have flowed to all electors, by reducing their taxes 

or allowing their taxes to be put to other uses.65 

The unacceptable or improper commitment 

Although the Court found Mr Brown’s commitment acceptable, it did say in Brown v Hartlage that 

some electoral promises may be unacceptable. The Court did not decide how to distinguish between 

acceptable and unacceptable commitments.66 

In the Australian case of Bowering v Wells,67 Justice Ward stated that, for the offence of electoral 

bribery to be established: 

the profit, advancement, benefit, or enrichment promised by the candidate with a view to securing 

the vote of the elector must be something which it is improper for the candidate to promise.68 

However, it is very difficult to define the line between something which is ‘improper’ to promise and 

something which is not improper to promise. 

Professor Richard Hasen has undertaken some work in trying to establish the difference between 

proper and improper commitments. In 2000, he published an article that distilled the central 

rationales for prohibiting traditional electoral bribery.69 He then applied these rationales to 

determining whether other forms of vote-buying should also be prohibited. One form of vote-buying 

he examined was indirect electoral bribery. 

Of the different forms of vote-buying examined, Professor Hasen found indirect bribery the hardest 

to analyse. He used the example of a promise of tax relief to illustrate the difficulties. He found that: 

 a promise of tax relief ‘targeted at only homeowners with homes valued below 

$100,000’ would be legal, and 

 a promise of tax relief for one particular homeowner would be illegal, as it would 

essentially amount to traditional electoral bribery. 

But what, he asks, if it was tax relief somewhere between the two – targeted at homeowners on a 

particular block or in a particular suburb?70 

To this we can add the question: what about promises to homeowners in a particular (marginal) 

seat? Would – or should – these promises be prohibited? Where is the line to be drawn? 

As Professor Hasen points out, the public nature of a promise cannot be ‘the sole, or even the most 

important, factor’.71 This is because even a public promise of tax relief to an individual would be 

prohibited. The academic commentary and American case law that indicates (like the Tasmanian 

legislation) it is the public nature of the promise that makes the difference72 is therefore of limited 

use. 

If we draw the line in the wrong place, we risk the fair and free nature of elections. This means that 

no one has been able to ‘construct a viable regulatory deterrent’ to indirect electoral bribery ‘that 

does not empty politics of its ability to achieve legitimate trade-offs’.73 
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5. Electoral commission powers and practices 

Each jurisdiction in Australia has an electoral commission. The Tasmanian Electoral Commission (TEC) 

was established by the Tasmanian Electoral Act in 2005. The TEC is headed by the Tasmanian 

Electoral Commissioner, Andrew Hawkey. 

In Australia, the primary function of electoral commissions is the running of elections. However, 

electoral commissions also have an oversight or regulatory role, and may be ‘the single most 

important factor in ensuring free and fair elections’.74 Mr Hawkey and the TEC are usually the first 

stop when electoral bribery or electoral treating are suspected. 

 Current Electoral Commission practices 

Queries 

The TEC reports that during most elections it receives ‘queries from candidates and their election 

agents checking whether a planned event or activity may fall foul of the bribery and treating 

provisions’.75 The TEC does not provide legal advice in response. However, it does: 

 point people towards the relevant provisions 

 always urge caution, and 

 advises that ‘if in doubt, they should not risk it’.76 

Complaints 

The TEC also receives complaints. A complaint may be made verbally or in writing. Most complaints 

are not about electoral bribery or electoral treating, but minor technical breaches of the Tasmanian 

Electoral Act: 

In these cases the Commissioner needs to weigh up the short and long term needs for the 

election. Often a significant response during the election period could be seen as impacting on the 

campaign of the candidates – which may benefit the complainant or provide a perception that the 

Commission is focussing on one side of the campaign and showing bias. 

For minor technical breaches, the aim of the Commissioner is usually to remove the breach and allow 

the election to continue unhindered.77 

Nonetheless, since its establishment, the TEC has received regular complaints about electoral bribery 

and electoral treating during parliamentary elections.78 Complaints about local government elections 

are less common, with none received since 2005.79 

The TEC’s practice in relation to such complaints is to: 

 make some preliminary inquiries to ensure there is some substance to the complaint, 

and then 

 request legal advice from the Office of the Solicitor-General. 

In the case of more serious allegations, the TEC ‘will investigate and refer where appropriate’.80 
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TEC records indicate that there has been a rise in bribery and treating complaints during House of 

Assembly elections since 2005. The TEC’s opinion is that: 

election campaigning has changed rapidly in recent times due to social media and other online 

communications such as digital news sites and this phenomenon may well be impacting on the 

number of matters reported to us.81 

 Electoral Commission powers in relation to ‘corrupt practices’ 

‘Corrupt practices’ and ‘illegal practices’ 

The Tasmanian Electoral Act differentiates between ‘corrupt practices’ and ‘illegal practices’.82 Under 

the Act, electoral bribery and electoral treating are corrupt practices. 

Section 9 of the Tasmanian Electoral Act sets out the TEC’s powers and functions. Section 9(1)(f) 

states (emphasis added): 

In addition to the functions conferred on it by any other provisions of this Act or any other Act, the 

Commission has the following functions: … 

(f) to investigate and prosecute illegal practices under this Act. 

There is no similar power in relation to corrupt practices. This doesn’t mean that the TEC has no 

power to investigate corrupt practices such as electoral bribery and treating. 

However, the TEC does not have any explicit power, for example, to apply for a search warrant, or 

demand the production of documents. The only explicit investigatory power given to the TEC in its 

legislation is the power to require information in relation to election expenditure.83 The passing of 

the Electoral Matters (Miscellaneous Amendments) Bill 2021 would appear to remedy this situation. 

Prosecuting corrupt practices and illegal practices 

Section 237 of the Tasmanian Electoral Act is titled ‘Prosecutions for offences involving corrupt or 

illegal practices’: 

(1)  Whenever the Director of Public Prosecutions has reason to believe that a person may have 

engaged in a corrupt practice at an election, whether as a result of a determination under section 

21584 by the Supreme Court or otherwise, the Director of Public Prosecutions is to consider the matter 

with a view to determining whether or not there is sufficient evidence to support a prosecution 

against that person in respect of the corrupt practice and, if there is such evidence, whether such a 

prosecution should be instituted. 

(2)  Whenever the Commission has reason to believe that a person may have committed an illegal 

practice, whether as a result of a finding under section 215 by the Supreme Court or otherwise, the 

Commission is to consider the matter with a view to determining whether or not there is sufficient 

evidence to support a prosecution against that person in respect of the offence and, if there is such 

evidence, whether such a prosecution should be instituted. (emphasis added) 

The section is somewhat curious, as the DPP’s office is not an investigative body; it is a prosecutorial 

body. It has no investigative powers or resources. Therefore, in practice, when allegations of this 

nature are brought to the DPP’s attention: 
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they are referred to Tasmania Police for further investigation, if [the DPP has] formed the view that a 

person may have engaged in a corrupt practice and such investigation is warranted.85 

Local government elections 

The Local Government Act 1993 (Tas) (‘LG Act’) contains, in section 314, the offence of ‘bribery and 

undue influence’. The offence merges the Tasmanian Electoral Act offences of electoral bribery and 

electoral treating. It includes a prohibition on candidates promising or giving ‘a gift, donation or prize 

to or for any specific club, association or body or to or for clubs, associations or bodies’. 

In contrast to the Tasmanian Electoral Act, the LG Act grants the Electoral Commissioner powers of 

search and demand in relation to the conduct of a local government election. The Electoral 

Commissioner therefore currently has greater investigative power in relation to local government 

elections than parliamentary elections. 

 A brief survey of other jurisdictions 

Nature of electoral commissions 

Electoral commissions have a central role in ‘maintaining and enhancing electoral democracy’,86 

therefore it is vital that they are – and are seen to be – independent and lacking in bias. Some 

commentators say that their fear of being seen as biased may, at times, lead electoral commissions 

to be ‘timid’ in pursuing breaches of their legislation. 

In Queensland, the Crime and Corruption Commission (CCC) has conducted an extensive 

investigation into the conduct of candidates at local government elections. In its 2017 ‘Operation 

Belcarra’ report, the CCC criticised the Electoral Commission of Queensland’s (ECQ) narrow focus on 

its administrative role, saying that: 

any role [the ECQ] might be expected to have in promoting transparency and integrity in the conduct 

of candidates and other election participants is outweighed by its focus on the administrative side of 

elections.87 

The CCC recommended that the ECQ be given investigative powers in relation to local government 

elections, along with the resources to support those powers.88 

Professor Orr argues that an electoral commission’s ability to police its legislation ‘lies less in 

organisational form and more in the … mindset required’.89 In his thesis, he argued that: 

[e]lectoral authorities could also be less timid in respect of investigating and petitioning or 

prosecuting examples of the buying of electoral support. 

Without case law, the judicial apparatus cannot cast light on the line between acceptable and 

improper influence, for example, in instances of cash-for-preferences, or secret deals with lobby-

groups or undue media pressure.90 

The United States and the United Kingdom have separated the functions of regulating and managing 

elections into separate bodies. The United Kingdom’s commission has search powers, and the power 

to compel the production of material.91 
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Most Australian jurisdictions do not separate electoral management and regulatory functions. 

Despite this, few Australian electoral commissions have investigative powers. Apart from the TEC, as 

at mid-2020, only two had an express and general power to investigate breaches of their legislation. 

ACT and NSW electoral commissions 

The first is the Australian Capital Territory; section 325 of the Electoral Act 1992 (ACT) as follows: 

The commissioner shall— 

(a) investigate; or 

(b) refer to the appropriate authority for investigation; 

any complaint alleging a contravention of this Act, unless the commissioner believes on reasonable 

grounds that the complaint is frivolous or vexatious. 

Electoral bribery is an offence under section 285 of that Act. As with the TEC, it appears that no 

specific supportive powers have been granted to the ACT Electoral Commission. 

New South Wales is the second jurisdiction that has an express power in relation to breaches. 

Professor Orr says that the NSW Electoral Commission (NSWEC) successfully combines the two 

functions of regulating and managing elections.92 

Under section 10(2)(b) of the Electoral Act 2017 (NSW), the NSWEC may ‘institute proceedings for 

offences’ under a range of Acts, including that Act. Section 209 of that Act contains the offence of 

‘Electoral bribery, treating and selling of votes’. 

Investigative powers – including the power of entry and the ability to compel the production of 

documents – are granted to the NSWEC by way of section 258 of the Electoral Act 2017, through the 

Electoral Funding Act 2018 (NSW). The NSWEC has a team of investigators (called ‘inspectors’) 

appointed under section 139 of the Electoral Funding Act 2018.93 

The NSWEC may also refer matters to the Independent Commission Against Corruption (ICAC) or 

NSW Police Force; it has a memorandum of understanding with the ICAC.94 The recent public ICAC 

inquiry into donations to the Labor Party by a property developer (‘Operation Aero’) derived from a 

complaint made to, and initial investigation by, the NSWEC.95 

Other electoral commissions 

The Victorian Electoral Commission (VEC) has the general ‘power to do all things necessary or 

convenient to be done for or in connection with the performance of its responsibilities and 

functions’.96 It also has the power to institute proceedings for offences.97 However, it does not have 

the power to conduct investigations. 

None of the other Australian electoral commissions appear to have the power to investigate electoral 

bribery during a parliamentary election. Where known, their processes on receiving these kinds of 

allegations seem to be comparable to the processes of the TEC. 
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6. Regulating indirect electoral bribery 

 Benefits of regulation 

Despite the difficulties, academics have at times called for at least some kind of regulation of indirect 

electoral bribery. In 1998 – and there have been no substantive changes in Australia since that time – 

Professor Hughes stated that: 

The time has come to try to get back to first principles and devise a new legislative framework which 

would discourage what ought not to happen and make as certain as possible what ought to be 

allowed.98 

Professor Orr also suggests that there should be some kind of legislation in this area, even if it is 

‘fuzzy law’: 

The ideal sanction in politics is accountability through public debate and censure. Yet there must be a 

serious, legal context to debates about political ethics. 

Fuzzy law, which captures moral concerns without being neatly applicable to all particular 

circumstances, can serve an ethical purpose even if it does not generate routine convictions. It can 

form a rhetorical and institutional device to leaven debate and circumscribe ethical practices.99 

That is, even if it is a difficult to prosecute, the existence of an offence would be advisable because: 

 it expresses an important democratic value about fair elections, and 

 it provides a legal framework to bolster debates about problematic election 

campaign tactics.100 

In considering whether to develop an offence that ‘would be difficult to successfully prosecute, but 

would provide an ethical framework and would promote democratic principles’,101 the Tasmanian 

DPP has cautioned that: 

Whilst the rationale behind the creation of such an offence is understandable, I note that creating 

such an offence would carry with it an expectation that such conduct could and would be subject to 

prosecution, and convictions. In my view, care must be taken to ensure that the creation of any such 

offence does not unreasonably raise expectations as to the capabilities of the criminal justice system, 

and that any offence created must be reasonably capable of being successfully prosecuted.102 

 Options for reform 

We have set out some ways in which Tasmania could regulate questionable campaign commitments. 

Undertaking a cost/benefit analysis 

Some academics have said that: 

promises such as a promise to increase funding for the high school band or to place a moratorium on 

new liquor licenses “all produce private, divisible benefits for identifiable groups in the community, 

but at a collective cost that probably exceeds those benefits”.103 (emphasis added) 
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From this, we could design a test that campaign promises to distribute money should have a benefit 

that outweighs the collective cost. One of the problems with this test would be calculating when the 

cost exceeds the benefit; it is likely that such a test would be subjective. 

However, the test need not be so rigorous – essentially, it could amount to requiring monetary 

promises to meet good practice grant management measures. Some of these measures are already 

in place in the Commonwealth and will the subject of a future Integrity Commission research paper. 

Applying the test for the offence of misconduct in public office 

Another option, from a criminalisation perspective, would be to consider forming an offence based 

on the recently reformulated New South Wales test for the offence of ‘misconduct in public office’. 

The test for electoral commitments would be: but for the intention to corruptly influence election 

conduct, would the candidate have made the commitment?104 However, there are obvious 

difficulties in defining what it means to intend to ‘corruptly influence’ an election. 

Regulating targeted and enforceable commitments 

Another option would be to amend or create legislation or regulations based around the work of 

Professor Hasen. In his paper about prohibiting different types of vote-buying, he found that there 

were three main rationales for the illegality of electoral bribery: efficiency, equality, and 

inalienability.105 To paraphrase his explanations, traditional electoral bribery is illegal because: 

 it would allow buyers to engage in rent-seeking that would diminish overall social 

wealth (efficiency) 

 the poor are more likely to sell their votes than the wealthy, which would lead to 

political outcomes favouring the wealthy (equality), and 

 votes belong to the community as a whole and should not be alienable by individual 

voters (inalienability). 

In terms of efficiency, Professor Hasen says there are pros and cons to indirect electoral bribery. The 

pro is that ‘campaign promises are a means of providing information to voters so that they may make 

an informed choice’.106 The con is that ‘promises to identifiable groups of voters … lead to interest 

group rent seeking’.107 

In terms of equality, Professor Hasen said that 

political equality does not seem threatened by such campaign promises [because] the promises are 

unenforceable and therefore unlikely to motivate any voting behavior. 

It is well known that campaign promises are not worth very much; these are not exchanges, but 

rather signals by politicians as to the steps they plan to take in office. … 

[But] the more targeted the promise, and the more likely it is that the candidate can deliver on the 

promise, the greater the threat to political equality.108 

Similarly, for inalienability, he found that the more narrow or targeted the promise, and the more 

likely to be fulfilled, the more likely it is to encourage voters to focus on ‘self-interest rather than on 

the public good’.109 
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Professor Hasen concluded by finding that: 

[t]he proper focus here must be on delineating how targeted and enforceable the campaign promise 

must be before it crosses the line into illegal vote buying. My own view is that the promise must be 

targeted to a small group or an individual and likely enforceable before it crosses the line into 

impropriety or illegality.110 

Amending the electoral treating offence 

The current Tasmanian offence of ‘electoral treating’, states that a person: 

must not directly or indirectly … offer, promise or give a gift, donation or prize to or for any person, 

club, association or body with the intention of influencing a person's election conduct at an 

election.111 

In Western Australia, the equivalent offence does not require the commitment to be made with the 

intention of influencing election conduct: 

Any person who, having announced himself as a candidate, shall, after the date for an election is 

ascertained, and within 3 months of the polling day, offer, promise, or give, directly or indirectly, to or 

for any club or other association, any gift, donation, or prize, shall be guilty of an offence against this 

Act, unless such gift, donation or prize is similar to one that the person has given to that club or 

association before the date on which he announced himself as a candidate: 

Provided that no proceeding shall be taken for a contravention of this section except within 3 months 

after the act complained of.112 

The Tasmanian electoral treating offence could be amended in a similar way. 

Policing Electoral Act offences 

In July 2018 in the TEC’s first submission to the ongoing review of the Electoral Act, it suggested a 

revision to its powers: 

Under the Act, the [TEC] has a number of responsibilities including those related to … responsibility 

for responding to queries and complaints about possible breaches of the Act regarding illegal or 

corrupt practices. 

The Commission has powers of demand under the Act in relation to electoral roll information and 

Legislative Council candidate expenditure information. However, the Commission has no powers of 

demand for the investigation of illegal or corrupt practices. 

The TEC suggests: 

 amending section 9(f) to include the words “corrupt practices”; and 

 to provide the Commission with the power to conduct investigation into all the 

offences under this Act in order to comprehensively administer the functions of the 

Commission under the Act.113 

The latter suggestion at least has been incorporated into recently proposed amendments to the 

Electoral Act.114 
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We would caution that, for legislative provisions to be effective, they must be supported by an 

adequate compliance and enforcement regime.115 In addition to not currently having specific 

investigative powers, the TEC also lacks the resources – including staff skills – required to investigate 

and prosecute corrupt conduct. 

Moreover, the language of ‘corrupt’ and ‘illegal’ practices is misleading and can inhibit logical debate. 

Some of the illegal practices in the Tasmanian Electoral Act have fines or terms of imprisonment 

greater than some of the corrupt practices. 

7. Conclusion 

It is not currently possible for the Tasmanian Electoral Commission to adequately investigate or 

enforce compliance with the corrupt practices provisions in the Tasmanian Electoral Act. 

Furthermore, the division in that Act between illegal practices and corrupt practices is illogical and 

confusing. 

The Tasmanian Electoral Act contains the systemic requirements to ensure free and fair elections in 

Tasmania. Its importance cannot, and should not, be denied. Under its legislation, the TEC 

theoretically has the power to investigate corrupt practices. However, in practice the TEC has been 

hamstrung by a lack of specific powers and resources. This may now have been remedied with the 

drafting of the Electoral Matters (Miscellaneous Amendments) Bill 2021 (Tas). 

Indirect electoral bribery, like traditional electoral bribery, is a serious issue that may threaten our 

democratic system. But it is not currently regulated, and it is rarely illegal. Whether and how this kind 

of conduct should be regulated, or even made contrary to law, is for the Tasmanian people and 

Parliament to decide. 
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