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MA IN LIN Jf:i RAIL W-A Y. 

34 VICT. No. 13. 

AN ACT to amend" The Main Line of Railway Act." 
[18 Uctober, l 870~] 

WHEREAS it is expedient to amend "The Main Line of Rail~vayAct :" Be 
it therefore enacted by His Excellency the Governor of Tasmania, by and with the 
advice and consent of the Legislative Council and House of Assembly, in Parlia
~ment assembled, as follows:-

1 • l. It shall be lawful for the Governor in Council to cause a Contract on behalf 
of this Colony to be entered into with any person or Company for the construction, 
'maintenance, and working of a Main Line of Hailway between B.obart Town 
·and Launceston, or between Hobart 'Town and any point on the Launceston and 
Western Railway, in consideration of the Governor of this Colony gu-1.ranteeing to 
;such person or Company interest at the rate of Five Pounds per c~ntum per 
,annum upon any ~um of money, not exceeding· in the w.hole the sum of Six hundred 
and fifty thousand Pounds, which the said per:ion or Company may actually expend 
in the construction of the said Main Line of Railway; such guarantee to be payable 
in such manner as to secure to the said person or Company interest at· the rate 
aforesaid upon the actual expenditure within such limit as is hereinbefore expressed. 

, Z Such guarantee shall continue for Thirty years from the date at which the 
~id Line shall be opened fo:r traffic,· provided that such person or Company shall 
continue to work and maintain the said Line in an efficient manner during the said 
period; and in such Contract it shall be lawful for the Governor to guarantee 
interest ilt the rate aforesaid upon the amount expended for the purposes of such 
~nstruction during a period-not exceeding; Four years from the date of the Con
tract, and before the said Line is open for traffic. · • · ;, 

; · 3 In such Contract provision shall be made, amongst other things :-

1. For compelling the construction of the s~id Railway by a rout~ · whic~ 
shall keep as 'near as may be practicable to existing centres of pop_~~-
lation: · 

2. That the said Railway, together with· all Stations, Rolling Stock, and alt 
other works connected with such Railway, shall be constructed of the 
best materials and in a thoroughly substantial manner; and_ all Bridges 
on the Line shall be constructed· according to the regulations as fo 
strength of the Englislt Board of 'l'rade : · · -

3. That should the profits of the Railway arising fro_m the Uaffic thereon, 
amount in any year to less than Five Pounds per cent., the Govern
ment guarantee shall be payable for such year only to the extent of 
the difference between such profit and Five _Pounds per centum on the 
cost of construction. as before limited : · 
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4. That when in any year the profits of the said Railway arising from the 
traffic thereon amount to Six pounds per centum or un~er, the entire 
amount of profits for such year shall be retainedi by the Company: 

5. That when in any year the profits of the said Railway arising from the 
traffic thereon shall exceed Six Pounds per centum, the Government 
shall be entitled to rece~ve and shall receive from the person or Com
pany One-half of all such profits over Six Pounds per centum, and so 
in any succeeding year tmtil all mon~ys which have been paid by the 
Governor.in Council under the guarantee ,hereinbefor~. contained shall 
·bave been paid; ~fter that time all profits shall belong to the Com
p~ny: 

•6. That the g·auge of the said Railway shall be not less than Three feet six 
inches: 

.7 i T4~t the weight of rails to be used in constructing and working the same 
shall be not less than Forty pounds to the yard : 

8. That whenever such Railway is completed and opened for traffic, at least 
Four trains daily shall run upop. the said Line throughout its entire 
length; namely,-Two daily Trains from Hobart Town to th~ opposite 
Terminus, and Two daily Trains from the opposite Terminus to Hobart 
Town ; and such Trains shall be of such capacity and shall start at such 
hours as the Governor in Council may from time to time determine : 

9. That the minimum average speed at which such trains shall travel shall 
be, for one daily train each way Twenty-three miles an hour, and for 
·the other daily train each way Ten miles an hour, including all stop
pages and detentions : 

10. That the maximum fare for passeng·ers travelling on the said Railway 
shall not exceed Three Pence per mile for First Class passengers, and 
Tw~ Pence per ~ile for Second Class passengers; and the rate for 
Goods shall not exceed that charged from time to time upon the Govern
ment Railways in Victoria: Provided that when in any year the profits 
of the said Railway arising· from the traffic thereon shall exceed Ten 
Pounds per cent. upon the actual outlay, the Governor in Council shall 
have power to reduce the fares for passengers, so as such reduction 
shall not diminish the profits of the Railway below Ten Pounds per 
cent.: 

11. That the said person or Company shall carry all Mails to and from all 
places along the Line upon such terms as may be from time to time 
agreed upon : 

12. That the said Line may with the sanction of Parliament be purchased by 
the Governor in Council at a~y time after the Line shall have been 
opened for traffic, upon giving· Twelve months notice to the person or 
Company ; the price to be fixed by a majority of Five Valuators, Two to 
be named by the Governor in Council, Two by the person or Company, 
and One to be chosen by the Four Valuators. first appointed. 

4 The said Contract shall contain all such other stipulations and provisions as 
the Governor in Council may think necessary to secure the efficient construction, 
working, and maintenance of the said Railway. 

5 The said person or Company shall be bound at all times to keep the said 
Railway and whole undertaking in good and efficient repair and working condition ; 
and in case it shall appear to the Governor in Council, upon the report of any 
officer appointed for the purpose, that the works in any part are not iri good and 
efficient repair and working condition, it shall be lawful for the Governor in Council, 
after such no'tice as to him shall seem fit and proper, and on default by the said 
person or Company, to direct the necessary repairs and works to be performed at 
the cost of the said person or Company by persons to be appointed by the Governor 
in Council in that behalf; and the cost of executing such repairs and works, and 
all charges connected therewith, shall and may be recovered from the said person or 
Company at the suit of the Minister of Lands and Works before any Court of 
competent jurisdiction. 

If Company guilty of 6 If the said person or Company shall be guilty of any breach of any of the 
breaches of Contract conditions, provisions, or stipulations of the said Contract, or of the Main Line of 1~;:e;~::era1 Railway Act, or of this Act, the Attorney-General may; when and so often as any 
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such breaches may happen, apply to the Supreme Conrt for a Rule calling upon the 
said person or the Manager of the said Company to· 8-lfow cause, on a day to be 
mentioned in such Rule, why the said Contract should: not- be rescinded, and why 
any lease or leases which may have been granted in pursuance thereof should not be 
declared forfeited upon such grounds as may be set forth in such Rule ; and such 
Rule may be served upon such person o:r--.the said-Manager or-other person having 
the management of the affairs of the said Company in Tasmania, either personally 
OJ\by leaving.the same at the last known place of business of. the said-Company in 
Tasmania,· and-being so served or left as aforesaid·, such Rule shall be d"eemed · for· 
all.purposes to have been July served on such person or Company as·the case may be;, 

., . ' ' 

may move Supreme 
Court to reacind 
Contract or declare · 
leases forfeited. · 

7, If on .the hearing of such R1,de the Court shall be satisfied, either by· affidavit Supreme Court-iiiay; 
or.,Otherwise; that the said person or Company has beell' g·uilty of any· of the decl:i,re Contract· . 

b h f . h dit' · · · · 1 · · h · 'd · , .... t · f th rescmdedorleases reac es,o :t e con 10ns, provis10ns, or f;fapu at10n:s m t e sa1 · contrac 'or o e foi•feited oii may, 
Acts set· ~orth in the said Rule, the- said Court may, and. ~s hereby authorised arid_· ~rder_ c~nipan~ tc( ,,; 
empowered· to order and declare such contract to be rescmded and· such lease or Ray ~'.8tl~ of money .. 
leases to be forfeited, land thereupon (excEpt as hereinafter· mentioned) such' contract ' to Colom Treasurer. 

and Jea:se or leases'shall become absolutely null and void: Provided t,4at the Court 
upon the hearing of any such Rnle may, if it shall consider that the justice of the_ 
case would be met' b_y so <loin~; i~stead _ of ordering the resc~ssion of the sa~d 
contract and the forfeiture of .the said .lease or leases as aforesaid, o;rder the said 
p~fson.or Comp11ny to·pay to the Colonial Treasurer such a sum -of money as the 
s:,i,id Court may.consider reasonable by way.of penalty for the breach of any of the 
conditions;-.provisions, or stipulations of the said contract or of the· said Acts. An~ 
t~e said Court may also make such order as to the costs of the proceedings· as · 
it may think fit; and any order so to be made for the payment of any sum of 
money or,costs.as,aforesaid may be-enforced in the same: m:anner as may, for tue· 
time, being .be provided, for the enforcement of decrees and orders· of the said Court 
in its Equitable Jurisdiction. 

'a:··The said' Court 'may from time to time adjourn the hearing of any such' rule' C~urt
0

may adjourn ' 
to show cause as aforesaid,-and· may give to such person or Company such time as tliti"he~ring; arid'miiy 
to the Court may seem reasonable for the purpose of enabling snch person or ftJI~!v\~':-e to file 
Company to file sucli affidavits as may be considered necessary' in opposition to the ' 
gfourtd ser forth in the said.rule; and any a~davits' that may have been filed iµ 
support thereof, and may also allow further time to the Attorney-General to file 
any affidavits in reply as to the Court may seem expedient; and' the said Court- and ril'ay order issue~• 
niay also, i.f it shalLsee fit, direct th_e truth of the groundi- set forth in the said r_ule to be tried by a Jury. 
to be.decide<\ otherwise than by affitlavit, and for that purpose may direct one or 
more i;;sue or issues to be tried by ajury in the like manner as' issues directed by 
the Court in its Equitable Jurisdiction are tried. · 

9, If the said Court shall order .the said Contract to be rescinded, and the said• IfCouit o~der Con
lease or leases to be' forfeited as herein before mentioned' it,• shall nevertheless be· 1 tract to berescinded,u 
la'wfulfor the Governor, with the advice of the Executiv~ Council,- on the address- &cc., G:01·verna or-i~ . 

· f p 1· · h , , d r r·-· h . . ounm m y ~aive of both: Houses,·o · · ar iament, to waive sue resciss10n. an 1or1eiture •upon t e pay-· same upon address ··oi' 
ment of ~uch sum or sums of money, and upoii' such other terms ·arid conditions as· Parliament> 
by _such address may be suggested; . and upon payment· of sucli; sum or sums ·of· 
money,,and com·pliance by such person.or Company with such other terins aiid con.:. 
ditions as aforesaid;ithe said• Contract and lease or leases shall be ·of the' like force 
and; effect as if suchi order of the Court ha:d not-been made. 

l.@ Sections One and-Two of "-The Main· Line of Railway Act" are hereby Repeiilf 
repealed. 

:ll::!i This Act and "Thl;l Main Line' of Railway Act" shall, save as altered or Acts to be read 
amended· by this Act, be read and construed together as ~me Act. . . , . together: 

:i.2. 'This' Act may be c;iit~d' as''' The Main Line of Railway.Ainendment Act/' ' Short,title. 

J•f:; 
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CONTRACT. 

~bif, <!!ontt:att made the 15th day of August, A.D. 1871, between His Excellency CHARLES Du CANE, 
Esq., Governor of Tasmania, by and with the advice and consent of his Executive Council, for and on 
behalf of the Government of Tasmania, and in respect of the acts and observances herein expressed to be 
obligatory upon the Governor and Council or the Government, and hereinafter called "The Governor," 
of the one part, and the Tasmanian Main Line Railway Company, Limited, for and in respect of the acts 
and observances herein expressed to be obligatory upon the Company, and hereinafter called "The 
Company," of the other part, mitner;!tetb that in pursuance and exercise of the powers given by the 
Acts of the Parliament of Tasmania, 33 Viet. No. 1, passed the 22nd October, 1869, the- short title whereof 
is" The.Main Line of Railway Act," and 34 Viet. No. 13, passed the 18th October, 1870, the short title. 
whereof is" The-Main Line of Railway Amendment Act," and wliich two Acts are hereinafter referred to 
as the Main Line ~ailway Acts, and in pursuance and exercise of all other powers given or reserved to or 
possessed by the Governor of Tasmania in that behalf and for accomplishing and carrying into effect the 
objects and purposes authorised or contemplated by the said Acts, it tfJ agree'l:r as follows :-

. 1. The Company shall construct, maintain, and work a Main Line of Railway between Hobart Town 
and Launceston, or between Hobart Town and any point on the Launceston and Western Railway, with 
running powers over that _Railway to Launceston, subject to and in accordance with ·the conditions set 
forth in the Schedule at the foot hereof, which construction, maintenance, l!,nd working are included in the 
expression "the said undertaking" herein used. 

2. The Governor may add to, alter, and vary the said conditions mentioned jn the said Schedule, but so 
that the conditions as so added to, altered, or varied shall not be more onerous upon or less advantageous 
to the Company than the conditions as set forth in the said Schedule. 

3. The conditions as so set' forth, or as so added to, altered, or varied, shall be treated and considered 
as part of the Contract, and fulfilled by the Governor and Company accordingly. 

4. The Governor hereby confers upon the Company all rights, powers, privileges, and immunities, and 
guarantees to the Company all benefits which, by the said Main Line Railway Acts or any Acts 
incorporated therewith, or by the Act 33 Victoria, No. 21, passed22nd October, 1869, or otherwise howsoever 
the Governor is authorised to confer, create, use, exercise, delegate, or guarantee for the purposes or in 
reference to the said undertaking and the connection thereof with tlie Launceston and Western Railway, 
with running powers qver the said last-mentioned l~ailway, and also power to lay down an additional rail 
or rails, and to execute and do all such works as may be necessary to connect such Main Line of Railway 
with the said Launceston and W es'tern Railway, and including especially the leases of Crown Lands which 
the Company may. requii-e for the purposes of the said undertaking. 

5. The Governor hereby especially guarantees to the Company Interest at the rate of £5 per cent. 
per annum upon the money actually expended in and for the purposes of the construction of the said Main 
Line of Railway up to and not exceeding the sum of £650,000 during Four years of the period of 
construction, commencing from the date· of this Contract, and for a period of Thirty years from the opening 
of the entire Line for traffic; and s11ch Interest will be payable as follows :-

The Company shall pay into the Bank of New South Wales in London, or some other Bank approved 
of by the Governor, to the credit of the Company, the money raised by them for the construction 
of the said Rail way as the progress of the works may require ; and such sums, of not less than. 
£25,000 in amount, shall bear Interest at the specified rate from the date at which they are paid in. 

Not more than £2-50,000 shall he paid into the said Bank in any one year, and no greater sum than 
.. £100,000 shall be kept idle at the Bank for a period exceeding Three months. 
The Company shall with each payment forward to the Colonial Secretary, to his office in Hobart 

Town, a receipt from the Manager of the said Bank showing that the money has been duly paid 
to the credit of the Company ; and before the Interest is actually paid by the Governor, shall 
produce to him or whom he may appoint vouchers or documents showing that the money (within· 
the limitation named) has been actually expended for the purposes of the construction of the said 
Railway. The Interest will be paid iu cash quarterly to the Company's Bankers in Hobart Town. 

6. No sum shall be payable for guaranteed interest for any period during which the Company do not 
continue to maintain and work the said Line of Rail way in an efficient manner so as to afford all sufficient 
station_accommodation and due facilities for the passenger and goods traffic of every portion of the Line. 

7. The main object for which the Company has been formed having been the construction, maintenance, 
and working of the said Railway, there shall be allowed as forming the first instalment of the cost 
of construction a sum of £25,000, but no more, which sum it is agreed shall be deemed to cover all 
preliminary expenses, including the expenses of the formation of the said Company, the negotiation with 
the Governor, and all engineering and other expenses, prior to the 1st day of January, 1871. 



• 

7 
:_: - 8. After the entire Line is opened for traffic, the Company shall furnish to the Governor at the close 

of each quarter (viz. on the 31st day of March, the 30th day of June, the 30th day of September, and the 
81st day of December in each year) an Abstract oftheir receipts and expenditure fqr the preceding quarter 
so far as the same can be made up in the Colony; and the Governor shall be bound to pay to the Company 
h1 Hobart Town quarterly, within Fourteen days next after the delivery of each of such Abstracts, such 
a?Jlount of money as will with the profit (if any) of the preceding quarter make up interest at the rate 
of £5 per cent. per annum on £650,000 ( or such less sum as the said Railway and works may cost), and-

110 on from quarter to quarter. 

'..', 9. Any accounts not adjusted by the Company in any one quarter shall be brought into account in 
the succeeding quarter, or as,soon as the same can _be adjusted in the C_olony. 

10. The Company shall provide satisfuctory vouchers or other evidence of all payments made by them. 
when required so to do by the Governor or whom he may appoint. 

11. So long as the Governor shall be liable to pay and shall be called on to pay interest as hereinbefore 
agreed, the Governor may appoint some per.on or persons with full power to enter upon the Offices and 
Stations of the Company, and to examine and audit all Books and Accounts of the Company, so_ as to. 
check any such Abstract as hereinbefore mentioned; and the Company shall furnish every facility for the 
purpose of verifying any such Abstract. 

J, 

12. If the profits of the undertaking for any qlil).rter reach an amount equivalent to interest at the rate 
of £5 per cent. per annum on the outlay (limited as aforesaid), the Governor shall not be bound to make 
any contribution in the nature of guaranteeJ interest for that quarter, unless in respect of some account 
which has not been adjusted in a previous quarter, and in respect of which the Governor is liable to pay 
interest. 

13. If in any quarter the profits of the undertaking reach but do not exceed a sum equivalent to Six 
Pounds per cent. per annum on such outlay, the Company is to retain all such profits. If the profits 
exceed £6 per cent., the Company shall pay to the Governor one-half of all profits over £6 per cent., and 
so in every quarter until the Company siall have repaid to. the Governor, without interest, all moneys 
which the Company may have at any time previously received from the Governor on account of the 
GnaTantee hereinbefore contained: when and so soon as all moneys which have been advanced or paid by 
the Govemor for interest have been repaid to the Governor, the profits of the said undertaking shall not be 
divisible, but shall belong exclusively to the Company; but this clause shall not prejudice the authority 
of the Governor to reduce the fares, which is hereinafter contained. 

14. If in any quarter during the said period of 30 years the profits of the said undertaking shall not 
reach an amount equivalent to £5 per cent. per annum on such limited outlay as aforesaid, then 
(notwithstanding the Governor may not have been liable to pay, and may not have paid any contribution 
on account of the previous quarter,) the liability of the Governor to pay or make up the rate of interest to 
£5 per cent. shall again arise or revivE, and so on from time to time during the whole of the said 
stipulated period of 30 years; the true meaning and intention of this Agreement and of the contracting 
parties being that the Company may at ail times during the said period receive interest, at the rate of at 
least £5 per cent. per annum upon the money expended by them (limited as aforesaid to the said 
sum of £650,000), either from the profits of the undertaking or from the Govemor. 

· 15. All profits arising during the period of construction from the working of sections or portions 
of the Line which may be opened for traffic shall ( until the whole_ line shall be opened for traffic) belong 
exclusively .to the Company. 

16. The Company shall be bound at all times from and after the completion and opening of the said 
Railway to keep and maintain the same and the Rolling-stock, and generally the whole undertaking, in 
good and- efficient repair_ and working condition. -

17. The undertaking, with all its incidents, benefits, and privileges, both existing and prospective, 
may be purchased by the Governor at any time after the Line shall have been opened for traffic, upon 
giving 'l'welve Months notice in writing to the ,Company both in London and in Tasmania, at a price to be 
fixed, failing agreement, by a majority of Five valuators, Two to be named by the Governor, Two by the 
Company, and One to be chosen by the Four valuators first appoimed. 

18. The obligations of the Governor and Company under this Contract are to be conelative and 
dependent; the fulfilment of the obligations of the Governor being dependent upon the fulfilment of the 
obligations of the Company, and vice vm·sa. 

; 19. This Contract is made subject to the provisions of" The Main Line Railway Acts" of the 
Pk-liament of Tasmania hereinbefore recited; and each of the c9ntracting parties agrees to abide by such 
provisions, save so far as they may be herein expressly modified, or they may hereafter be altered, added to, 
or varied by mutual consent. 

_ 20. Nothing in this Contract contained shall be dee~ed or co~strued -t~ impose a per~onal obligation 
upon the Governor, who contracts for and on behalf-of the Colony of Tasmania and under the authorities 
aforesaid. · 



. · 21. · Both parties hereto will from time to. time do all such acts, matters, and things, and . execute all 
such ·grants, demises, deeds or instruments, as may be necessa1:y or d!)sirable for giving full and complet~, 
effect to this Agreement and: every .part the1,eof._ · 

22 .. This Contract will be executed by tl~e Governor as aforesaid in Tasmania, and· a counterpart'. 
thereof will be executed by the Company in, Lo11don; but the.date of this Contract shall for the purposes. 
of thjs .Agreement be deemed and taken to be. the. day on which the said counterpart shall be executed by· 
the Company in London . 

. 23. All Notices required or which may be necessary by this _Contract to be given by the Governor to 
the Company, or by the Company to the Governo1,, may be served on the Governor by leaving the same 
with the Colonial Secretary for the time being of Tasmania at his Office in Hobart Town aforesaid;· and 
may be served upon the Company by leaving the same at their Office in Hobart Town aforesaid, or at their 
Office ·in London, or by serving the same on one of the Directors of· the Company for the time being 
resident in London. 

· 24. All powers herein or in any Act referring to this Railway contained, given, or reserved to· the 
Governor or the Governor in Council shall and may be exercised by the Governor for the time being or ,the,, 
Officer administering the Government of Tasmania from· time to time by and with the advice of. his· 
Executive Council"as the case may require. 

25. The Company shall, before receiving any Interest under this Agreement, be incorporated in 
Tasmania, or otherwise made capable of suing and being sued in Tasmania. 

Signed, sealed, and· delivered; by, the ahove-.1 
named CHARLES Du CANE, Esquire, . 
Governor of Tasmania, ·at a meeting of 
the Executive Council held at Hobart 
Town this day, the same being_ signed in •, 
the presence of and by and with the 
advice of us the Members of the said J 
Council. 

J. M. WILSON, Colonial Secretmy. 
THos. D. CHAPMAN, Colonial 1'reasure1·. 
vV. R. GrnLrN, .Attorney-_General. 
HENRY BUTLER, Minister of Lands and TVorlis. 
J. A. DUNN, .iVLE.C. 

CHARLES DU CANE. (L.S.) 

1'he Seal of the said Company was• affixed 
hereto in the presence of the undersigned, 
in pursuance of an order of the Board, the 
fifteenth day of March, 1872. 

J. B. DAVISON, Secretary . . ( L.S.) 

G. W. BROWN, 12; Spring Gardens. 

THE SCHEDULE REFERRED TO IN THE FOREGOING CONTRACT. 

The route of the said Rail way shall keep as near as may be practicable to existing centres of population; 
but the Company shall have full power to alter or vary the ·route as their Engineer may advise to be 
necessary or -advantageous, havingreference to the exigencies of construction, or difficulties of route, -or, 
prospects of traffic. 

The exact.points of the Termini of the said Railway shall be fixed by the Company., 

The Company shall also have the right to run into the Launceston and Western Railway at,any point.· 
they may consider most advantageous, and to lay down a rail or rails upon that Lirte from the point of 
junction to the Terminal Station at Launceston·, so as to allow the Company's Rolling Stock to run over 
that portion of the Launceston and Western Hailw.ay. 

The Works shall be commenced 'within Six calendar months after the date of this Contract, and aftei.
commencernent shall be diligently prosecuted until completion. 

The whole of the said Work~ shall be completed and the said Railway opened for traffic throughout 
within the period of Four years fron,1 the date of the Contract, under a penalty of £20 for every day's delay 
beyond that period, unless it can be shown that the delay has arisen from strikes or other circumsuinces 
beyond the reasonable control of the Company. · 

The said. Railway, together with all Stations, Rolling Stock, and all other Works connected with such. 
Railway, shall be constructed of the best material, and in a thoroughly substantial manner. 

_The gauge of the Railway shall be 3 feet 6 inches. 

The' Bridges shall be constr~cted of-brick, stone, iron, or timber, as the Company's Engineer may 
determine; but in any construction the Bridge to be so designed and built as to have· a strength sufficient 
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(•, to bear1a strain without ·breaking' four· times greater than can be put upciu it with the heaviest Rolling Stock 
on the Line, or otherwise so as to comply with the regulations as to strength of the English Board of Trade. 

The weight of the Rajls,shall:a,verage forty pounds to the yard. 

· The Sieepers shail n~t b~ les~ than 6 feet 6 in~hes in length by 8 ;x 4,½ inches in breadth and deJ?th, 
and to be half round or squared timber, and fastened with dog spikes or other equally efficient fastening. 

The Ballast of the Line shall not be of less width than 8 feet 6 inches, nor ofless ~epth than 18 inches 
:from top of rail. . -. _ _ . · . , . 

No curve on the said Railway sh:ill have a less radius than fonr chains, and no gradient shall be 
steeper than 1 in 40. . 

The Station Buildings shall be built of brick, stone, iron, or wood, and with such offices and accom
modations as the Company's Engineer may consider necessary. 

When the said Railway is completed and open for traffic, at least four Trains shall run daily upon the 
said Line throughout its entire length; namely,-Two Trains daily from Hobart Town to the opposite 
Terminus, and two Trains daily from the opposite Terminus to Hobart Town ; and such Trains shall be 

·,.of such capacity and shall start at such hours as the Governor may from time to time determine, having 
reference to the exigencies of a single Line of Railway, and the general convenience in the wor'king of the 
Railway as well as·regards the Company as the Public. · · 

The minimum average speed at which such trains shall travel s4all be for one daily train each way 23 
:~miles an hour, and for the other daily ti'ain each way 10 miles an hour, including all stoppages and 
· · detentions. · · 

The ·maximum fare for passengers travelling on the said Railway shall not exceed ,Three-pence per 
mile for First Class Passengers, and Two-pence per mile for Second Class Passengers, and the rate for 
goods shall not exceed that charged from time to time upon· the Government Railways in Victoria: 

. Provi<led that1 when in any year the .profits of the said Railwii-y arising from the traffic thereon shall 
exceed £10 per cent. upon the actual outlay, the Governor shall have power to require the Company to 
reduce the fares for passengers so as such reduction shall not diminish the profits of the Railway below 
£10 per cent. · 

All first and second class passenger carriages are to be covered, and to contain seats for all passengers. 

· _ All tolls for passengei·s or goods to be charged equally to all persons, and at the same rates, without 
preference, favour, or otherwise. 

Children under 3 years of age accomJ)anying ·passengers by such train to be taken free of charge, and 
children of 3 years and upwards, but m::d;r 12 years of age, at half the charge for an adult passenger. 

· Each First Class Passenger to b:i allowed 75lbs., and each Second Class Passenger 56lbs. of 
luggage free, not being merchandise or goods carried for profit or hire ; any excess · of luggage to be 
charged by weight, at a rate not exceeding the lowest rate of charges for passengers' luggage by other trains 
on Victorian Lines of Railway. , ' 

The Company shall cari·y all mails to and from all Townships, Stations, and places along the Line 
upon such terms as may from time to time be agreed upon between the Governor and the said Company, 
and until otherwise agreed it is stipulated as follows :-

Every train to carry mails if required to do so by the Postmaster-General. 
The. mails to be accompanied by a Guard, or to be without a Gual'd, at the option of the Postmaste1'--

G@~d . 
The Postmaster-General may require the whole inside of a carriage to· be exclusively appropriated 

for the purpose of carrying mails. _ · · . 
The Postmaster-General may require sapara te carriages for the purpose of sorting letters during transit. 
Mail-guards are to be deemed Second Class Passengers. 
The Company to receive such remuneration for· the mail service as may be agreed o_n, and in ·case of 

difference to be settled by arbitr::.tion. · · · 
The mail service not to be suspended or pos,tponed by reason of the amount of remuneration not having 

been fixed upon, or of the award not having been made. , 
The amount of remuneration for mail service may again be considered when it has been in· force for 

three years. · . · · 

The Postmaster-General may put an end to mail services on giving three mouths' no~ice. 

The Company may establish, work, and use for their own profit a line of Electric Telegraph upon. the 
Railway. 

Government Messages shall have priority, if required; and subject to the use o(the Comp;my, __ and 
to the priority (if any) claimed by the Governor, the Telegraph to be open for receiving and sending 
Messages by all persons alike, without favour or preference. ' 
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· The Governor may erect a Telegraph along line of Railway for Government use only, on reasonable 
- compensation to Company. 

The amount in case of difference to be settled by Arbitration; and, subject to a prior use for Govern• 
ment purposes, the Railway may use the Telegraph on terms to be agreed upon with the Governor, or in 

. · case of difference to be arbitrated. · 

Any reference to Arbitration of any dispute between the Governor and the Company shall, where not 
otherwise provided, be carried out in the manner provided by Tlte Land.~ Clause.~ Act (21 Viet. No. 11, 
Secs .. 14 to 26 inclusive), so far as the said provisions can be applied. 

Witnesses-
J. M. WILSON. 
Tnos. D. CHAPMAN. 
w. R.. GIBLIN. 

HENRY BUTLER, 

J. A. DUNN. 

CHARLES DU CANE. 

GEORGE SHEW ARD. 

Ex parte THE GOVERNlIENT OF TASMANIA Re THE TASMANIAN 
MAIN LINE RAILWAY COMPANY, LIMITED. 

CASE 
For the opinion of Counsel upon the construction of a Contract 

entered into between the Governor of Tasmania and the Tas
manian Main Line Railway Company, Limited, and as to 
certain matters in dispute between the Government and the 
said Company. 

COUNSEL will receive herewith copies of the folfowing documents:-
1. The Act of Parliament of'rasmania, 33 Victoria, Number I, called "The Main Line of Railway 

Act." · 

2. The Act of Parliament of Tasmania, 34 Victoria, Number 13, called "The Main Line of Rail
way Amendment Act." 

3._ The Contract dated the Fifteenth day of August, 1871, made between the Governor of Tasmania 
of the one part, and the said Company of the other part. (This Contract, by Section 22, is 
deemed to be dated upon the Fifteenth day of March, 1872, the clay upon which it was 
executed in London.) 

4. Report upon the Construction of the Railway by Mr. W. H. Greene, C.E., dated Ninth of April, 
187_4, and reply of Mr. Grant, C.E., the Chief Engineer of the Company, thereto. 

· 5. Further Report by l\fr. Greene, dated Twelfth of August, 1875, and reply of Mr. Grant theret!), 
6. Report upon the Construction of the Railway by Messieurs W. Mason, C.E., H. C. Mais, C.E., 

and .H. C. Stanley, C.E., dated Fourteenth of June, 1876. 
7. Reply of Mr. Grant to the Report of Messieurs Mason, Mais, and Stanley, dated Fifth of July, 1876. 
8. Correspondence containing Contract as to the conveyance of Mails for the Government by the 

. Company. . 
9. Extracts from opinion and supplementa I opinion of Mr. W. Cracroft Fooks, Q.C., given by him 

to the Railway Company, dated Twel1th of February, 1877, 
10. Case submitted by the Railway Company to Messieurs E. D. Holroyd, R. B. Miller, and A. 

Dobson, Barristers-at-law, and their opinions thereon. · 
11. Case submitted by the late Attorney-General on behalf of the Crown to Mr. Cyril Dodd, 

Barrister-at-Law, and Mr. Dodd's opinion thereon. 

By tl1e Contract dated the Fifteenth day of August, 1871, ( document Number 3), made (in pursuance 
of certain powers given by the Acts of Parliament of Tasmania, intituled "The Main Line of Hail way 
Act," ( document Numbe1· 1), and" The Main Line of Railway Amendment Act," ( document Number 2), 
respectively), between the Govomor of Tasmania on behalf of the Government ofTasmani,i of the one part, 
and the Tasmanian Main Line Rail way Company, Limited, of the other part, it was agreed, inte·r alia, that 
the'Company should construct, maintain, and work a Main Line of Railway between Hobart Town, (the 

. capital cily of '.l.'asmania, situated at the Routh of the Island,) and Launceston, (situated at the North of 
the Island), or between Hobart Town and any point on the Launceston and Western Railway, with 

_ running po,1'ers ( conferred by Act of Parliament, 33 Victoria, Number 21,) over that Railway to Laun
ceston, subject to the conditions in the Schedule to the Contract. 

The Launceston and W esteru Railway belongs to the Government, and from the Township of 
Evandale this Railway runs for some miles along one of the routes which would be suilable for a railway 
constructed from Hobart Town to Launceston. · 

_ Section 5 of the Contract provides that the Governor shall guarantee to the Company interest at the 
rate of Five Pounds per centum per annum upon the money actually expended for the purposes of con-
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struction of the Railway, up to and not.exceeding the sum of £650,000, during Four years ·of the period 
of constrnction, and for a period of Thirty years from the opening of the entire Line for traffic in manner 
therein mentioned; and by Section 6 it is provided that no sum shall be payable for guaranteed interest 
for any period during which the Company do not continue to maintain and work the said Railway in an 
efficient manner. 

· It is provided by Section 3, sub-section 3, of the .Act of Parliament, 34 Victoria, Number 13, that 
the said Hailway, together with all stations, rolling stock, and all other works connected with .such Rail
way, shall be constructed of the best materials and in a thoroughly substantial manner ; and that all 
bridges on the Line shall be constructed according to the Regulations as to strength of the English Board 
of Trade. This proviso is embodied in the Schedule to the Contract. _ 

It is expressly provided by Section 18 of the Contract, that the obligations of· the Governor and 
Company are to be correlative and dependent,-the fulfilment of the obligations of the Governor being 
dependent upon the fulfilment of the obligations of the Company, and vice versa. 

The Schedule to the Contract contains the conditions and specifications under which the Railway is to 
be constructed. 

While the Railway was in process of construction t:Je Government applied t~ the Colony of Victoria. 
for the services of a skilled Engineer, in order that a thorough inspection should be made of the works so 
far as they had been carried out; and Mr. W. H. Greene, who was accordingly sent over to Tasmania, 
furnished two Reports. Upon reference to these Reports, (Documents Numbers 4 and 5,) which were 
inade during the actual process of construction, Counsel will see that the Company failed to fulfil the 
conditions of the Contract in many respects. · 

The Government paid to the Company interest at the rate of Five Pounds per cent. upon various 
sums, amounting to £650,000, which the Company alleged to have been expended by them during the 
period of Four years of construction as required by Section 5 of the Contract. This interest, which was 
paitl only for the period of construction, an.ounted in the whole to the sum of £87,576 15s. 4d., but the
payments were made .under a special form of receipt, and without prejudice to any question at issue between. 
the Government and the Company. · 

The Company having constructed a Railway from Hobart 'l'own to Evanclale (a point on ~1e 
Launceston and Western Railway Line), opened it for traffic on the Thirteenth of March, 1876, allegmg 
that it was constructed according to the conditions of the Contract, and at a cost of £650,000. The 
Government contend that the opening was premature, and that the Line then was and still is in an unfrqished 
state. The Company further alleged that they were not bound to avail themselves of running powers over
the Launceston and Western Rail way, so as to run their trains into Launceston ; and that they were not 
bound to run to Launceston at all. 

From the Thirteenth of March to the First of November, 1876, they merely ran the train from Ho bar~ 
Town to Evandale, being a distance eleven miles short of Launceston . 

. On the First of November, 1876, the Company ran their Railway through to Launceston; and by 
-.Agreement of that date, the Company were empowered to use runntng powers over the Launceston and· 
Western Railway for the period of Twelve months from the Thirtieth day of October, 1876; and this. 
A. reement provided for the mode in which the compensation payable by the Company to the Government 
for the exercise of ,:uch running powers shculd be assessed. It was further provided that the Agreement 
was made upon the express condition that it should not operate as an admission by either party that the 
conditions of the Contract had or had not been fulfilled, or as a waiver of any right then possessed by either
party thereto or to the said Con tract. 

In June, 1876, the Government desired, with the permission of the Company, to appoint a Board 
composed of Civil Engineers, who were couversant both with broad and narrow gauges, to inspect the 
whole of the works and rolling stock of the Main Line Railway Company from Hobart Town to 
Launceston. The Government applied to the neighbouring Colonial Governments in order to obtain the 
'services of their most competent Engineers; and eventually a Board was formed composed of the Chief 
Engineers of Government Railways of t:Je Colonies of South .Australia and Queensland respectively 
(Messieurs H. C. -Mais and H. C. Stanley), and of the Chief Assistant Engineer of New South Wales 
'{Mr. William Mason). By reference to the Report of the Board of Inspection thus formed, dated Four
teenth of June, 1876, (Document Number 6), it will be seen that the Engineers were unanimously of 
·opinion that "the 9eneral conditions of the Contract, as far as the Construction and JVIaintenance of the 
Line is concerned, have not been complied rvith; ·and that the speed at which the express trains are run" 
'( namely T~enty-thr·ee miles per liour, as required by the Contract,) '' is very excessive, and, in the present 
condition ojtfle permanent may, dangerous." 

The Company have continued to run trains daily (Sundays excepted) from the First of November, 
1876, along the whole Line from Hobart Town to I;aunceston up to the present time. It is assumed, for· 
.the purposes of this Case, that two trains l1ave run daily from Hobart Town to Launceston and from 
Launceston to Hobart Town at the speed required by the Contract; namely, Twenty-three miles and Ten 
miles respectively. 

On· the Thirty-first • of May, 1876, the General Manager of the Company (Mr. C. H. Grant) wrote-

/ 
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to· the Colonial: Treasurer, representing- that the. Line must ·be .closed- unless pe<mniar-y assistance w;as 
immediately given .to him; and on the Fifth of June,· 1876; the, sum of £3.QOO, was advanced by, the 

· Government to the Company upon loan. By, the Agreement under -w,hich · tl1is loan was made, it was 
expressly provided that the loan- should not operate as an admiss_ion by. the Go:vernm,ent or the Cmp.pany: 
that the conditions of the Contract had or had not been fo.lfilled, but the respective rights and liabilities of 
the Government and the Company were to remain as if such Agreement had never been executed. The 
Go.vernment stibseq,uently advanced further sums by way of, loan to the Company t\pon precisely the same 
c:onditions as above stated for the purpose .of ·keepi~g tp.e Railway ,running, and the loa11s. _ar;n,oun.t iQ. t4.~ 
whole to the s_um of £24,2Q0up-to the present date~· Parlianient:!1asfurther aut-h.oriseda.su_m of £:!{)QO,~o 
be advancecl upon the same conditions. . : 

In the month of April, 1877, the Governrhe~t ~ntered into an a;rangeme~t with the Company for tlie 
()o:r:i,veyance. of Mails bet.w~en H;obar~ To.WI). and Launceston !J.n,q. all post sta,tions !!-lor:ig the lirw, for the 
su.~ of .:I:;2_000 per- annum_. . No forma1 contract was _.entered into, bt~t Counsel w;ill f!!ee ~l,i.e nature of th~ 
Agreement from a perusal of.the letters contain.ed, ~n doc1p_n~nt N1,1m,,ber 8. The J,Ilails have since beeµ 
carried under this Agreement by,the Company. It is submitted that the Agreement cannot be construed 
in any way as an admissior:i by the Gover!).ment, that tlw Com,.pan,r- l~a,v:e fulfille,d their Contr:i,c,t, 

The Rail way has been productive of benefit to the Colony, inasmuch as it has been used by the public 
for passenger tra:f;Iic and for the conv(;lyance .of.large q1,1antities of good~ and produce. During tl,i.e time the 
Railway has been running rio i_tccid~nt has occ_uned atte!).deµ with actual l_oss of life, a\th,qugh the ~rains. 
haxe frequen_tly run off the rails, and passengers have been ,seriqusly injured. In consequence of the_ 
faulty construction of th_e Line v.ery mai1y p~rsoris are. deterred f\·om .tri>:velling upon i~. If the p,u_blic llB!-1 
complete confidence in the safety of the R,ailw~y the benefit confe_qed upon, the Colony by it would b~ con,~ 
siderably greater than at present, and the traffic receipts would be the,reby largely in,c_reas\)«;l. It will be 
seen that by the terms of the Contract the amount of profit realized ·by the Rail way goes in reduction· of 
.the interest parable by th~ Colony. . . _. · . . · 

The Company ha_ve sent i.n quarterly,-up t.o _the. pres.ent time, a claim for interest.on $650,000, alleging 
.tJ1Bt this sum ha~ been bona fide spent upon tl,i.e Railway, and, that they hav:e com,ple_ted their .Contract, 
rhe Company obtained tb~ o,pinion of Mr., W. Craycroft Fooks., ·Q .. C .. , (Docui;nent Number 9), upon 
certain points conn·ected with the matters in dispute; but the case submitted to ¾r. Fook.s h\l,s. nevex been 
published, and only a portion of his opinion has been furnished to the Government. 'fhe Company also 
,prepared a case u_po11 which they obtained the_ opinions of Messieur~ E. D. Ho_l_royd, R. B. Miller, and 
Alfred Dobson. Copies· of the case :and opinions ( Uocumen t N um_ber 10) are forwarded to Counsel so that 
lie may see clearly what. th_e conten_tion of ~he Oompll,ny is in point of.law, but o_f course Counsel will b~ 
,guided as. to facts only by the_ Cl!-se _which is now submi_tted to hil)l." J.\Xr. Cyril .Dodd, of Number 2, 
:Harcourt Building~, Te~ple, \1Bs given an opinion on l;iehalf of the Government ( upqn a. Case submitted to 
him by the late Attorney-G:eneral) at variance witl;Uhe above-mentioned opinions, anc;l this opinion is also 
placed before Counsel (Document Number _11). _ 

'l'he Gover~ment ltave· alrvays refu.~ed to pay th~ interest on £650,000, beca_use tJ1ey <;lo not believe 
that any such sum ·has been spent upon the .. coilstruction of the Railway, and they fiave alrvays refused t.o 
pay any interest whatever, because they contend that the Company instead of constructing the Railway 
·bargained for seek to impose upon the Government a very inferior ,article of a Railway which in many 
.important , particulars has not been constructed according ~o .the Contract, and which would require a coP,_
siderable outlay in order to put it into' the .conditio.n required by the Schedule to· the Contract. As regards 
the .curves upon the Railway, the Schedule provides that no curve shall have a ·tess radius than fom· chains; 
,and it appears from the Report of the Board of Inspection under the heading of General Remarks (])ocu.,. 
-ment Number 6) that the curves vary from five to eighty chains. The Government, however, contend that 
.-aliliough it is provided ,that no curve shall have a less radius than four .chains., it.is the duty of the Compil_ny 
to construct the curves with such a radius as is consistent with a safe and efficient Railway service. _at t"b-~ 
•Contract speed, namely, twenty-three miles an hour. 

· . On s,everal occasions His Excellency-the ,Governor arid suite have, .by the exp.ress wish of the Co:i;:r1pany, 
0travelled upon the Railway fre_e ofcharge,:and·free passes.have been.issued by the-Company to :Members 
of Parliament. Some Members have,used thei_r·passes, and others have refosed to do so preferring to ·pay 
their ordinary fare. It wo_uld, of.course, be_ supp.osed that no further reference would have ,been ma.~e .by 
the ,Company to that. which .was:a ver,y; .natural and ordinary co.urtesy shown to .the Representative of ;II~r 
.Majesty.and,_to the Memb.ers-ofthe Legi~lature,.and·Co_unsel would not .b.e troi1bled with any allusion t9 
this trifling !)latter were it not for :the fact that the Company have_ actually sought to: make some capital o.u.t 
•of it, and have paraded the_" free passes" before that portion of the -English public ,which is connected with 
.the Railway. Neither the Government-nor tl1e public have, except as above mentioned, used the Railway 
gratuitously, the Company having received full .remuneration .for a_ll services rendered by ·them. Th!} 
·Go:vernment therefore contend that although .the Railway ·has been of-benefit to the Colony, _it has ne.ver 
•been accepted or acknowledged in any way as having been constructed according to the Contract, 

. : On the Twenty-ninth of July, 1876,·the -Cqmpany commenced an action against the- Government 
· under the Crown Redress Act of this Colony, by:a Supplication setting forth the. conditions of the Contract, 

. :alleging that the ·Company; had fulfilled all such conditions, an.d claiming interest on the sum of £65.0,000. 
The,Crow.n·pleaded a general_ plea th!lt the .averments :and-statements contained in,the Supplication were 
not true. Notice of trial was given by the Company for the Twenty-second of August.; but, as this only 
~ve the Crown two weeks after issue joined to enable them to obtain the evidence of skilled witnesses 

,,(nam~ly, Mes_§fB, :0-:re.~~e, .·M.lli~~, .~tl!-ni!}y, a11d )\'J:_a1,9n,)-fi;qJA il~.e. pejg]Jbirnxing -,CoJ.9,1;i_ie,s., r!lt.I!' ap,pJiQaJion to . ,• . . 
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postpone the trial to the October Sittings of the Court was made, and an order to postpone was accordingly 
granted. In September, 1876, however, the Company abandoned all proceedings and obtained a rule to 
discontinue the action upon payment by them of all costs. · 

Counsel will observe that various authorities are quoted in the Opinions laid before him; ·and he will 
advise as to what bearing, if any, such cases have upon the questions at issue between the Government and 
the Company. · 

Counsel's attention is now called to a question affecting the route chosen by the Company for the con
struction of their Railway. This matter (in which the people living in the Districts of Green Ponds, Bothwell, 
and O_atlands are more especially interested than the general public) will be briefly noticed, so that Counsel 
may not be embarrassed with the consideration of too ma,ny qu(;)stions. It is provided by Section 3, sub
section 1, of34 Victoria, Number 13, that in the Contract provision shall be made for compelling the con
struction of the Railway by a. route which shall keep as near as may be practicable to the existing centres 
of population. The Contract (which can only be made in pursuance of the above-mentioned Act) provides, 
in the first section of the Schedule, " that the route of the said Railway shall keep as near as may be prac
" ticable to existing centres of population, but the Company shall have full power to alter or vary the 
"route as their Engineers ma.y advise to be necessary or advantaueous, having reference to the exigencies 
"of construction, or difficulties of route, or prospects of traffic." 

0
The towns of Oatlands and Green Ponds 

(situated on the Main Road from Hobart Town to Launceston) form two important centres of population, 
and Oatlands is one of the largest inland towns. The Company constructed their Railway far away ,from 
Green Ponds, and the Line runs four or five miles distant from Oatlands.. The Company allege that the· 
route chosen by them is the only practicable one within the meaning of the Courract, and that the Rail way 
could not have been taken through Green Ponds and Oatlands except at an enm·mous outlay. On the 
other hand it is urged, in the interest of the inhal:iitants of the above-mentioned towns, that the Contract 
was ultra vires of the Act of Parliament, in that it gave too great a power to the Company to vary the 
route; and that, even taking the Contract as it is, the Oatlands route is reasonably practicable, Mr •. 
Greene, in his Report, (Document Number 4), says that no Line which would fulfil the Contract obliga
tions as to speed could be constructed via, Upper Bagdad, Cons.titution Hill,. &c. (meaning the· 
above-mentioned route past Green Ponds and Oatlands) for One million pounds 1,terling-and, therefore, 
that this route cannot be considered as reasonably practicable within the meaning of the Contract. Counsel 
is not in a position to advise as to disputed questions of fact, and is only asked to advise as to the 
construction to be put upon the_ words used in the Schedule of the Contract as to route. Since the date of 
M.r. Greene's Report (including the period while the Railway was in process of construction) up to the 
present time, the Government have not formally complained of the alleged diversion of route; Counsel's. 
attention is call1:d to the subject in questions 9, 10, and 11, infra. 

Counsel·is requested to advise-
I. Assuming that the Report of the Board of Engineers (Document Number 6) correctly represents. 

the present condition of the Railway and works, are the Government bound to pay to the 
Company the_ guaranteed interest or any portion thereof in accordance with the Eighth Section 
of the Contract? · · :· 

2. Are the Govemment entitled to have the Railway constructed in strirt accordance with thJ 
Contract and Schedule before they can be compelled to pay the guaranteed interest or any part 
thereof, or would the Company be entitled to such interest notwithstanding thut they have foiled 
to perform the Contract in some respects? What amount of latitude (if any) ,rnuld be allowed 
to the Company as regards the breach of the Contract conditions? 

3. Considering the facts detailed in this Case, have the Government received a substantial part of 
the consideration for which they bargained under circumstances sufficient to raise an implied 
promise to pay the interest or any part thereof, or have they done anything which could be 
construed ~s an admission that the Company have fulfilled their Contract, or are entitled t(} 
the interest or any part thereof? 

4. Assuming the train service to be carried on with punctuality, but tlrnt the use of the railway is 
· fraught with danger to the public in consequence of its imperfect. constructi911, can the Company, 

having regard to Claus!:' 6 of the Contract, recover the interest or any part thereof?_ 
5. Was the running of the Rail way from Hobart Town to Evan dale a corn pliance with the conditions. 

of the Contract entitling the Company to interest; or should the Company have run trains. 
through to Launceston? 

6. Assuming that the Company have been guilty of brea'cl1es of the Contract within the Sixth and 
/!Ubsequent Sections of the 34 Vi,ctoria, Number 13, could the Government non; ohtain the re-
scission of the Contract under thos; sections ? · 

7. Assuming that the Government are liable. to pay the interest notwithstanding that there have
been breaches of the Contract, what remedies have they for such breaches, and what would be 
the, measure of damages? ,v ould the fact that the maintenance of the railway woulcl be 
rendered more costly by reason of the imperfect condition of the line be an element in consider-
ing the damages? · 

8. If the Govemm~nt give notice to tbe Company, under Clause 17 of the Contract, to purchase the 
undertaking, &c., will the position of the Government be thereby prejudiced; or on the other· 
hand will such a notice be legally binding upon the Company, and at the same time leave the, 
Government free to. contend that the Contract has not been fulfilled? 
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As to the IJ,oute que_stf,o'lJ,.. 

'9. Is the provision in the Schedule to the Con tract as to r~mte ultra vires of the Act of Parliament, 
34 Victo1-ia, No. 13? 

10 . .;\!\surning .tha,t the provision is not 'l!,ltrr;i -pires_, what kind of construction does Counsel put upon 
tb,e words "hl;L;vir;ig reference to the e:1ri_g~ncies-9f construction, or difficulties 9f route?" 

11. Assuming that the Company have committed a breach of contract by having .co.nstructed 
the Railway along the present route, have the Government condoned such breach? If not, 
what remedy-has tl1e Government f9r the t,r~ach, .~nd what defence would such breach afford 
to. an ac~on for t:l)e wte_rest? 

Be TASMANIAN· MAIN LINE RAILWAY. 

Ex partP THE GOVERNMENT OF TASMANlA,. 

COUNSELS' OPINION ON CASF.-, 

(1.) WE are of opinion that the Government is bound to pay the guaranteed interest from tlie date at 
which the Line was opened for traffic froin Hobart Town through to Launceston. This .appears to pe the 
1st of November, 1876: 

-The facts as stated to us ·show that tlrn reception of traffic upon the Li11.e was assented to by the 
Governrn~nt and the Colony, and that the Railway Company were permitted and encouraged to work and 
continue working t:he Line for the ·benefit of the- Colony, and assisted by loans of money and by the 
subsidy afforded them fo1· cavrying the Mails,~so that i-n our judgment_ 1he Line was recognised as the 
Line bargained f.,r, ·though no ·d·oubt all rights to complain of its d~f.eets were res(:Jrved·. '1,'his being so, 
~e ·a·re cleal'ly ·of opinion that the Government ·cannot, after thus availing itself ot the service as actually 
i'e:ndered, insist upon •the defective state of the road as .a ground for refusing _payment of the interest.or of 
;my r~rt ·of it. . 

The general conduct of the Government, and of the Colony, must be considereq. in weighing the 
im·portance to be attached to the '.formal protests. (Davenpo11t v. The Queen, L. R, 3, App. Cas. 115. l31. l~J . . 

A sufficient remedy, it may be observed, is provided by "The Main Line Amendment Act," 34 Viet. 
No. l!J, Sec. 5, q, 71 et li<!q. 

(2.) '.!.'his is answered ab,rve.. Clause 6 of the Cori tract provides for a cesser of interest in certain 
events, and upon such events happening the Government would be justified in preventing the working of 
th!) Line, and in suspending .payment of interest. · 

_ (3.) We think that such ·consideration has· been received, and that the facts constitute a sufficient 
~qrpission that flie agreed Line ha~ been made, but made in a defective manner. 

( 4.) We thi11k tliat tl_1e G~vernment could in such case p1;event the Line being used, and that they 
would· then be j~stificd -iq refusing payment of' the inte1,est. We do ·not, howeve1'., think that the Govern
ment can continue to make use ·of, and pei'mit fhe Colony to make use,of, the Ljne, and at the same time 
.refuse to J?ay the i II terest. 

(5.) We are of opinion that tl:e Company were bound to run through to Launceston. 

(6.) w· e think -the ·Court ,has :power now -to- rescincl. ~he Contract.; but we should not e:x;pecnhat the 
Court would, having reg11rd. to the fact- that l?,enefit has beeµ de1•ived from the Line, and to the lapse of 
#me, am! the other circun1stan<c!e~ of the case, exercise such power. Indeed we may i;ay that, in our 
jµggrnent, such .pqwer o\1ght rwt, ~1pon the 'fii(!ts before us, to be exercised. · 

(7.) f;lect, 5.of the An1endme11t Act, 34 Viet. No. 13, affords a complete remedy. 

Other remedies are given 'by.the subsequent sections of the same statute. 

Under Section 9,o-f tlw above statute ·the Court is not to give damages,,properly so called, .but is to 
inflict a penalty the. amount of which is to be t]u1t which may appear to the Court reasonable. 

In considerino- what" wotild• he reasonable we think regard should be had to.the fact that the mainte
nance has been rm~dercd more costly, owing to the imperfect condition of the -1.ine, and the amount of the 
-guarantee l>}'. ·t)rn Governrpeµt t\1us ir~wroperJy aug~1e11te_q .. Further non-re1~air being a continuing breach, 
we-are of opm10n·that,a sn"cess1011 of p,en,l\lties c_ould be mfhc.ted, so as pra<;:t1qally to. compel the Company 
to p1it the Line in to a .prop\rn !,late of.repair, 

If, however, instead of taking the steps pointed <nit by the statute an action· were brought upon the 
Contract, there is more <lifficul ty as to the proper measure of damages. 
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In assessing damages in such action regard should be had to the fact of the maintenance of the Line 
-being more costly owing to its imperfect condition, and to the further fact that a succession of actions 
-could be brought. 

No doubt the Sections of the statute 34 Viet. No. 13, were drawn to obviate the difficulties which 
would arise if the only remedy had been by action independent of the statute. " 

(8.) We are of opinion that it will not. 

It is impossible we think now to contend that the Line has not been opened. 

In giving such a notice there should be an express reservation of all rights for past breaches, so as to 
,avoid misconstruction. . . 

(9.) We are of opinion that it is not. 

(10.) These words allow the expense, the facility of obtaining material and labour, the engineering 
difficulties, and indeed all the elements proper to be considered to be taken into consideration in the choice 
-of the route between the appointed termini. 

They have special reference to the e~dent contemplation of the Legislature that the cost would not 
-exceed £650,000. 

(ll.) The assumption here suggested cannot be entertained. Even ifwe are wrong in the 9th answer 
still there has been no breach ef Contract. The Governor and Council may have acted in excess of their 
powers in making the Contract, but it can be no breach of Contract to make the road in accordance with 
the Contract. If there has been no breach there cannot have been condonation. This question seems 
liased on a misapprehension of the legal effect which would follow- if it were determined that the public 
:authorities had acted ultra vires. · . 

(Signed) 

.1'.!MES EARN.ARD, 
GOVERNMENT FRINTER, T.A8l1U.NIA. 

JOHN HOLKER. 
J. P. BENJAMIN. 
CYRIL DODD . 


