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PAPERS, Despatches, and Documents, having reference to the relative Powers of the 
tu·o Houses of Parliament in matters of Finance in the Colonies of New Zealand 
and Victoria, respectively. 

l.-AS TO NEW ZEALAND. 

[From Parliamentary Government in British Colonies, by ALPHEUS Tono, C.M.G., Librarian of Pai•liament, Canada, author 
of Parliamentary Government in England.] 

So freely has the principle of local self-government b~en conceded in regard to the composition and 
constitution of the Legislative Chambers ;;hat, by the British North Ameriaa Act, the local legislatures in 
the Canadian provinces are empowered to amend their constitutions at will, except as regards the office of 
Lieutenant-Governor, a liberty of which some of the Provincial Legislatures have, as above mentioned, 
already availed themselves, by the abolition of a second or upper chamber; and other provinces are con
templating a similar reform. 

But whether constituted by nomination or election, the Upper House in every British Colony is 
established for the sole purpose offolfilling therein" the legislative functions of the House of Lords," whilst 
the Lower House exercises within the same sphere " the rights and powers of the House of Commons." 
It is therefore most desirable that in general persons should be chosen as members of an Upper Legislative 
Chamber who already possess some measure of Parliamentary experience and ability, besides being other
wise qualified for such honorable service. 

It is only as a legislative body that the Upper House in any Colony can claim identity with the House 
of Lords. No kindred institution created by statute can be the counterpart of that august and venerable 
chamber, either in respect to its unique position in the English political system, or in the dignity and 
eminent personal qualities for which its individual members are usually conspicuous. The adoption by a 
Colonial Upper Chamber of the peculiar forms of parliamentary procedure which regulate the practice of 
the House of Lords, is indeed a snitable method of marking a difference between themselves and the popular 
branch. But in·no other way should a Colonial Senate or Legislative Council invite a comparison between 
themselves and the time-honoured hereditary House of Peers. It is in order to discountenance such pre
tensions, and to assign to the Upper House in a Colonial system its true place as exclusively a legislative 
institution, and not as an aristocratic body clothed with personal privileges, that the Imperial Parliament 
has pointed to "The Commons House· of Parliament of the United Kingdom" as being equally the 
example to the Senate or Legislative Council, as well as to· the Representative Assembly, of the proper 
extent and limitation of the privileges, immunities, and powers, to be defined on behalf of each house by a 
statute to be locally passed for that purpose. 

Pursuant to such Imperial statutes, which authorise certain colonial legislatures, under an expressed 
limitation, to define tl1eir own powers and privileges by an act to be passed for that purpose, the Parlia
ments of New Zealand and of Canada have severally legislated so as to confer upon both· their legislati.e 
chambers "the like privileges, immunities, and powers" as were actually "enjoyed and exercised by the 
Commons House of Parliament of the United Kingdom." .. 

. In the case of New Zealand the law was qualified by the addition of the words "so far as the same· 
are not inconsistent with or repugnant to" the "Constitutional Act" of the Colony; a proviso which does 
not appear in the Canadian statute. The addition of this proviso, however, does not materially affect the 
question in its constitutional aspect. 

But neither the New Zealand or the Canadian laws can be so constrr.ed as to warrant' a claim by the 
Upper Chambers of either Parliament to equal rights in matters of aid and supply to those which are 
"enjoyed and exercised by the Commons House of Parliament of the United Kingdom;" for such a claim, 
if insisted upon, would, to a like extent, derogate from and diminish the constitutional rights of the repre
sentative chamber. 
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The Victoria Constitution Act, 1855, sect. 56, and the British North America Act, 1867, sect. 53, 
severally <leclare that "bills for appropriating :rny part of the public revenue, or for imposing any tax or 
impost, ~hall originate in the [ Assembly or] House of Commons.'""· No further definition of the relative 
powe1·s of the two houses is ordinarily made by any gtatute. But constitutional practice goes much further 
than this. It jttstifies the claim of the Imperial House of Commons (and, by parity of reasoning, of all 
representative chambers framed after the model of that house) to a genr.ral control over public revenue and 
expenditure, a conti·ol which has been authoritatively defir,ed in the following words:-" All aids and 
supplies, and aids to His Majesty in Parliament, are the sole gift of the Commons, and it is the undoubted 
and the sole right of the Commons to direct, limit, and appoint in such bills the ends, purposes, considera
tions, conditions, limitations and qualifications of such grants, n,hicli ought not to be chari_qed or altered by 
tlte House c,f' Lord.~." This parliamentary principle, moreover, has been generally, if not universally 
admitted in all self-governing British colonies by the adoption in both legislative chambers of standing 
orders which refer to the rules, forms, usages, and practices of the Imperial Parliament as the guide to each 
house in cases unprovided for by local regulativns. In 18;2, a difference arose between the two houses of 
the New Zealand legislature as to the statutory right of the Legislative Council to amend bills of supply. 
The Council contended that the New Zealand "Parliamentary Privileges Act of 1865" had placed both 
houses upon an equal footing in respect to money bills. and empowered them to amend such bills as frrnly 
as other measm-es. The Assembly resented this pretension as being an unconstitutional encroachment upon 
their ywculiar privileges. Unable to agree by mutual consent, a rase was. prepared for the opinion of the 
Law Officers of the Crown in England, which was forwarded to Her Majesty's Secretary of State for the 
Colonies by the Governor. · 

['l'he following is a copy of the Despatch and Case submitted for the opinion of the Honornble Attorney
General and Solicitor-General of England, the present Lord Chief Justice Coleridge and Sir George Jessel, 
the Master of the Rolls.] 

No. 58. 

COPY of a Despatch from Governnr Sm G. F. BowEN, G.C.M.G., to the Ri_qht Hon. the 
Earl of KI11rnERLEY. 

(No. 35.) G01:ernment House, TVellington, New Zealand,. 30th JWarch, 1872. 

MY Lonn, 
IN my Despatch No. 109, of the 20th November ultimo, I reported that, towards the end of the last 

Session of the New Zealand Parliament, a difference arose between the Legislative Council and the House 
of Representatives concerning certain points of law and privilege. Finally, however, an amicable arrange
ment was effc!cted, on the understanding that the questions involved in the dispute should be referred for 
the opinion of the L'lw Officers of the Crown in England. Accordingly, a case has been p1·epared by the 
Managers of both Houses in th~ terms of Article 405 of the Colonial Regulations. 

2. I have this day received the enclosed Ministerial Memorandum, in which my Responsible Advisers 
request me to trnnsmit the annexed documents, forwarded in quadruplicate, as is required by the Regu
lations. 

I am, &c. 
G. F. BOWEN: 

The Right Hnn. the Earl of Kn.rnERLBY. 

Enclosure in No. 58. 

MEMORANDUM by Mr. G1snoRNE. 
MR. Gisborne has the honor to transmit to His Excellency the enclosed papers, including a Case stating facts agreed 
upon for reference to the Law Officers of the Crown, in accorclance with the Resolutions of th~ Legislative Council 
and House of Representatives, relating to a question of privilege between both Houses last Se,s10n. 

His Excellency is respectfully requested to forward these papers to the Right Hon. the Secretary of State for 
the Colonies; in order that the opinion of the Law Officers of the Crown may be obtained on the questions at issue·. 

W. GISBORNE. 
Wellington, 30tli March, 1872. 

Sub-Enclosure to Enclosure in No. 58. 
Legislative Council Chamber, Wellington, 18th 1lfarch, 1872. 

THE Mana"ers of the Legislative Council ancl of the I-louse of Representatives transmit to the Colonial Secretary 
herewith a ~ase, stating the !'acts ~pon which they ar~ agreed, fo; reference to the ~aw Offic~r~ of the qrown, in 
accorclance with the Resolut10ns of_ both I-louses, relatmg to tha cl1fference on a quest10n of pr1v1lege which arose 
between both Houses last Session. 

Appended to the case are stated at full length the reasons submitted by the Managers of the Legislative Council 
¥1 support of the view mgecl by the Legislative Council. . 

• By Section ;33 of " The Constitutional Act,'' '.rasmania, it is provided that "All Bills for appropriating any part of the 
Revenue or for imposing any ta.x, rate, duty, or impost shall originate in the Houso of Assembly." 
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The ·Managers of the House of •Representativ:es do not deem it necessary to submit any further statement 
beyond the statement of facts contained in the -case. 

It is requested that the Colonial Secretary will move -His Excellency the Governor to transmit the accompanying 
papers to the Secretary of State, by the outgoing mail. 

W. B. D. MANTELL, i For the Managers of the 
HENRY SEWELL, S Legislative Council. 
F. D. BELL, l For the Managers of the 
A. DE B. BRANDON, I House of Representatives. 

A QuERTION has arisen between the Legislative Council and the House of Representatives of New Zealand, upon 
which .the o,pinion of the Law Officers of tl:e Crown in England is sought to be o_btained. The Legislative Council 

.'amended a Bill -by striking out a .clause. Tb.e House of Representatives insisted that the Bill was of that class .in 
which the Legislative Council is, by constit""tional"usage, debarred from making amendments. 

The facts ,of the case are as follows :-Under various Acts for regulating the Public Revenues of New Zealand, 
,certain principal -branches of Revenue, viz., the Duties of Customs, Post Office, Stamps, &c., are thrown together 
·and form the Consolidated Revenue of the Colony, out of which the annual supplies for the Public Service are 
, appropriated. 
· By" The Payments to Provinces Act, 1870," (of which a copy is herewith,) certain_ capitation allowances, 
_determined according to the population of each Province, were made payable to the respective Provinces of New 
Zealand out of the Consolidated Revenue for a period of seven years, the amount payable to each Province being 

:fixed on a gradually descending scale, varyi::ig in amount, according to the population in the respective Provinces, 
·each year. In the current year, the rate per head of the population payable under such Act would have been 38s. 

In the same Act was also contained a provision that, in every year during the same period of seven years, a sum 
· of £50,000 should be paid out of the ConsoEdated Revenue to the Provinces, in the ratio of their respective popula
, tion, for distribution amongst the various Road Boards within such Provinces, according to a scale fixed by the Act. 
. . In the same Session (1870) another Act was passed, intituled "The Immigration _and Public vVorks Act, 1870,". 
( a copy of which is herewith,) whereby provision was made for various subjects, viz. :-The Construction of Railways ; 
Immigration; The Construction of Water-races on Gold-Fields; The Purchase of Lands from the Natives; 'fhe 
Extension of TelP.graphs; The Formation of Roads in the North Island. 

And by another Act of the same Sessic,n (1870), intituled "The Immigration and Public Works Loan Act, 
_ _]870," (a copy of which is herewith), authority was given to the Governor to raise by loan £4,000,000, to be applied 
in the way prescribed by the Schedule to the Act, viz.:-

For r~~~:;::ti~;;·::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
Construction of Roads in North Island ................................... . 
vV aterworks on Gold-Fields ............................................... . 
Purchase of Land in Npr~h Island ......................................... . 
Extension of Telegraph ..................................................... . 
Unapportioned ................................................................. . 

£2,000,000 
1,000,000 

400,000 
300,000 
200,000 

60,000 
40,000, 

£4,000,000 
-------

The amount was authorised to be raised by issue of debentures,-the charge for interest and sinking fund not to 
exceed 6 per cent,-and the same were to be a charge upon the Consolidated Revenue. 

The 14th section provided that the "moneys raised under the authority therein before contained should and mi'ght 
subject to the provisions thereinafter contained, and to the provisions contained in ''fhe Immigration and Public 

·Works Act, 1870,' be issued and appliec to the purposes mentioned in the Act and no other; and as to purposes 
mentioned in the said Schedule, should be issued and applied in sums not exceeding the amounts in the said SchPdule 
respectively provided." 

It was further provided by the 19th Se:ition, that in the event of the Imperial Parliament passing an Act to 
guarantee any loan raised _by Lhe Colony of New Zealand for all or any of the purposes for which the loan thereby 
authorised might be applied, the Governol', or any such Agents as might be appointed under the Act, might raise 
any portion of the loan, with such guarantee, upon and subject to all or any of the terms, conditions, and stipulations 
expressed in such Act of the Imperial Parliament; and the Governor or such Agents as aforesaid was further em
powered to enter into any such contract or arrangement as he might think fit, with the Lords Commi8sioners of Her 
Majesty's Treasury in England, with regar:1 to any portion of the loan, and the guarantee thereof; and in and by any 
such arrangement or contract, the Governor or such Agent as aforesaid might fix the order of priority of charge on 
the Consolidated Fund of New Zealand, which the loan so guaranteed, or any part or parts thereo±; should take with 
relation to any other part or parts of the loan; and in and by such arrangement might provide for the transmission 
to England and investment of the Sinking Fund (if any) of the Joan so guaranteed, provided that sueh contract or 
arrangRment was not inconsistent with the ·:::mrposes for which such loan was authorised to be raised. 

In the Session of the General Assembly just passed (1871 ), the Government introduced iii the House of Repre
sentatives a Bill intituled "The Payments to Provinces Bill, 1871," (a copy of which is herewith), the object of 
which was to alter the financial arrangements between the Colony and the Provinces; to reduce the amount of 
capitation allowance payable out of the Consolidated Hev~nue from 38s. per head to 15s. per head; and in lieu of the 
£50,000 per annum payable, under the Act of last year, out of the Con.•olidated Revenue to the Provinces for the 
service _of the Hoad BoardR, to apply £100,000 out of the mone,1;s authorised to be raised by the loan under "The 
Immigration and Public ,v orks Loan Act/' and which are referred to in the Bill as "The Public vVorks Fund," to 

, the Provinces for distribution amongst the Road Boards, to he expended by them in the construction of new roads, 
bridges, and culverts, and in the maintenance thereof; for one year, and the completion of such works commenced 
last year as were not yet finished." And there was added in the Bill as sent up to the Legislative Council from the 
House of Representatives, a clause which has given rise to the question now raised, upon which the opinion of the 
Law Officers of the Crown in England is rEquested. The clause was as follo1' s :-

28. "N otwithgt_anding anything herein contained, it shall be lawful for the Minister of Public Works, if he 
think fit, on the applicati,m of the Superintendent of any Province, to expend any sum not exceeding one-half of the 
money to be allotted to such Province for the year ending the thirtieth day of June, one thousand eight hundred and 
seventy-two, under section eleven of this Act, in payment of or in repayment to such Province of the cost of 
permanent pul,Jic works in such province ; provided, however, that except in the County of W estlancl such works 
shall have been authorised by any Act of th.e Superintendent and Provincial Council of the Province now in force." 
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. • The Legislative Council objected to this clause; Accordingly they ·expunged the clause, and the "Bill :in this 
amended form (and with some other unimportant amendments) was returned to the House of Representatives. 
. The House of Representatives returned the Bill, with reasons for disagreeing from the amendments of the 
Legislative Council in clauses 14, 15, 28, and 29, as follows:- ·· 

"That the above clauses relate to the appror,riation and management of money, and that the Legislative Council 
has not power to alter or expunge such clauses. ' 

The Legislative Council replied as follows:-
. "At this late period of the Ses~ion it would be impossible for the two branches of the Legislature to discuss, 
with the requisite deliberation, the important question_ of privilege raised by the House of Representatives. But the 

. _Council desires briefly to state its views of the question thus raised:-
. "The present Bill, so far at least as concerns the application of the Immigration and Public Works Loari, 
authorised to be raised last year, is not, in their opinion, a Bill of_Aid or Supply. It imposes no new burden on the 
people, nor alters any existmg burden,.nor is it a grant of money by way of Supply. · 

" The Colonial Parliament last year authorised a very large loan to be raised on the credit of the Colony, to be 
expended strictly and exclusively on immigration, railways, and other public works and undertakings specified in 
the Act. 

"It is proposed by the present Bill to divert a part of the money so to be raised to other objects of a cognate 
.character, and to that extent the Legislative Council is prepared to concur in the proposed measure. But it is 
proposed, further, to authorise the Governor to pay over one-half of the amount so to be diverted, to the Provinces. 

"S11ch an application of the Immigration and Public Works Loan authorised to be raised last year is not, in 
the opinion of the Council, right or consistent with the engagements upon the faith of which Parliament last year 
consented to raise the loan. · 

"The Legislative Council claims the right to exercise its own judgment upon that point. The concession of 
that right would so narrow as practically to destroy its proper functions as a Legislative body in dealing with 

· questions of a similar character which come before them in a great variety of forms. For the foregoing reasons, the 
Legislative Council earnestly trusts that the House of Representatives will accept the Bill as amended by the Legis
lative Council." 

To this the House of Representatives made a rejoinder as follows :-
" That it is beyond the power qf the Legislative Council to vary or alter the management or distribution of any 

money as prescribed by the House of Representatives : that it is within the power of' the House of Representatives 
by Act of one Session, to vary the appropriation or management of money: prescribed by act of a previous Session." 

To which the Legislative Council replied by the following Message:-_ 
" This Council cannot assent to the reasons 11dduced by the House of Representatives for disagreeing to its 

amendments in the Payments to Provinces Bill, and maintains that the amendments to which the House of Repre
sentatives objects are strictly within the powers and privileges of the Council to make. 

"The Council considers the clauses in the Bill, in their original and unamended shape, to be objectionable in 
principle and in manifest violation of the spirit and intention of the Public Works Act of 1870. The Council 
recognises, however, that the Bill is a portion of the_ general financial policy of the Government, and that its rejection 
at this stage might be atten~ed with great public inconvenience. 

"While, therefore, still maintaining its constitutional right to make the amendments in question, it consents to 
abstain from the exercise of this right on the House of Representatives agreeing,-

" 1. To amend the Bill so as to restrict its operations to the pr(lsent financial year. 
" 2. To refer the point in dispute between the two Houses to the Law Officers of the Crown in England, upon 

a case to be prepared by Managers appointed by each House. • . 
"Subject to these conditions the Council will, on being made acquajnted with the names of' the Managers 

appointed by the House of' Representatives to draw up the case for reference, cease .~o insist upon its amendments." 
Whereupon the House of Representatives accepted the terms proposed by the Legislative Council, and trans

mitted the following message to the Legislative Council : -
" The House of Representatives have considered the reasons adduced by the Legislative Council for refusing to 

concur in the reasons of the House of Representatives for objecting to the amendments of the Council in the Bill 
intituled 'The Payments to Provinces Act, 1871.' . 

"The House have c~ncurred in ·the first proposition of the Legislative Council, respecting the operation of the 
Bill, and have agreed to the following clause, to stand last clause of the Bill:-

" 'This Act shall continue in operation until the first day of July next, and no longer.' 
" On consideration of the second proposal of the Legislative Council, the House of Representatives have agreed 

to the following Resolution : --
" 'That this House will concur in the proposition of the Legislative Council, that the opinion of the Law Officers 

of the Crown be obtained on the question whether, in accordance with the practice of the Imperial Parliament, the 
amendments made by the Council are within its functions, having regard to constitutional usage and to the 
powers conferred on the Council by 'The Privileges Act, 1865,' and that Mr. Speaker, Mr. Brandon, and the 
Hon. "'\iV. Fox be appointed Managers to meet Managers on the part of the Legislative Council to prepare a case for 
the purpose. Such opinion to be taken wit.ha view to assisting the Legislature m future action, but not to be binding 
on either House.'" 

To this the Legislative Council replied by the following Message :-
. "The Legislative Council have waived their amendments in the Bill intituled ''fhe Payments. to Provinces Act, 

1871,' and have agreed to the following clause, to stand as the last clause of the Bill:-
" 'This Act shall continue in operation until_ the first day of July next, and no longer.' 
"Also, the Legislative Council have appointed the Hon. the Speaker, the Hon. Mr. Sewell, and the Hon. Mr. 

Mantell as their Managers to meet the Managers appointed by the House of Representatives, to prepare a case in 
accordance with the Resolutions agreed to by the House of Representatives, in accordance with _the suggestions of 
the Legislative Council, contained in Message No. 84, of November 13.'' 

Another distinct question has been raised as to the constitutional r,owers of the Legislative Council under an Act 
passed in the year 1865, intituled ." The Parliamentary Privileges Act' (a copy of which is herewith.) · 
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By the 4th section of the Act of 1865, it is enacted that "the Legislative Council or House of Representatives of' 

,New Zealand respectively shall hold, enjoy, and exercise such and the like privileges, immunities, and powers as, on 
the 1st January, l 865, were held, enjoyed, and exercised by the Commons House of Parliament of Great Britain and 
Ireland, and by the Committees and Members thereof, so far as the same are not inconsistent with or repugnant·to 
-such and so many of the sections and provisions of the Constitution Act as at the time of the coming into operation 
of this Act are unrepealed, whether such priYileges, immunities, or powers were so held, possessed, or enjoyed by 

, custom, statute, or otherwise ; and such privileges, immunities, and powers shall be deemed to be and shall be part 
of the general and public law of the Colony ; and it shall not be, necessary to plead the same, and the same shall, in 
all Courts and by and before all Judges, be judicially taken notice of." . . . . 

The only unrepealed clause in the Constitution Act which touches this question is the 54th, by which it is 
enacted that "It shall not be lawful for the House of Representatives or the Legislative Council to pass, or for the 
Governor to assenL to, any Bill appropriating- to the Public Service any sum of money from or out of Her Majesty's 
Revenue within New Zealand, unless the Governor, on Her Majesty's behalf, shall first have recommended to the 
House of Representatives to make provision ~or the specific Public Service towards which such money is to be 
appropriated." 

The opinion of the Law Officers of the Crown in England is requested upon the following points:-
I. Whether independently of "The Parliamentary Privileges Act, 1865," the Legislative Council was con

stitutionally justified in amending "The Payments to Provinces Bill, 1871," by striking out the dis-
puted clause ( clause 28)? ' 

II. Whether "The Parliamentary Privileges Act, 1865," confers on it any larger powers in this respect than 
it would otherwise have possessed ? 

III. Whether the claims asserted by the House of Representatives in their Messages to the Legislative 
Council are well grounded, or what are the proper limitations thereof? 

HENRY SEWELL, 
w. B. D. MANTELL, 

F. D.BELL, 
A. DE B. BRANDON. 

REASONS submitted by the Managersfor the Legislative Council in support efthe view ef tlze Legislative Council. 
A QUESTION has arisen between the Legislative Council and the House of Representatives of New Zealand, upon 
which the opinion of the Law Officers of the Crown in England is sought to be obtained. The Legislative Council 
·amended a Bill by striking out a clause. The House of Representatives insisted that the Bill was of that class in 
which the Legislative Council is by constitnt:onal usage debarred from making amendments. 

The facts of the case are as follows :-
Under various Acts for regulating the Public Revenues of New Zealand, certain principal branches of Revenue, 

namely, the Duties of Customs, Post Office, Stamps, &c. are thrown together, and form the Consolidated Revenue 
of the Colony, out of which the annual supplies for the Public Service are appropriated. 

By" The Payments to the Provinces Aet, 1870," (of which a copy i~ herewith,) certain capitation allowances 
determined according to the population of each Province, were made payable to the respective Provinces of New 
Zealand out of the Consolidated Revenue for a period of seven years, the amount payable to each Province being 
fixed on a gradually descending scale, varying in amount according to the population in the respective Provinces 
-each year. In the current year, the rate per head of the population payable under such Act would have been 38s. 

In the same Act was also contained a provision that, in every year during the same period of seven years, a 
sum of £50,000 should be paid out of the Co:isolidated Revenue to the Provinces, in the ratio of their respective 
population, for distribution amongst the various Road Boards within such Provinces, according to a scale fixed by 
the Act. 

In the same Session (1870) another Act was passed, intituled "The Immigration and Public Works Act, 1870," 
(a copy of which is herewith,) whereby provision was made for various objects, viz., The Construction of Railways; 
Immigration; the Construction of vVater-races on Gold Fields; the Purchase of Lands from the Natives; the 
Extension of Telegraphs; the Formation of Roads in the North Island. 

And by another Act of the same Session (1870), intituled "The Immigration and Public Works Loan Act, 
1870," (a copy of which is herewith,) authority was given to the Governor to raise by loan four million pounds 
(£4,000,000) to be applied in the way prescribed by the Schedule to the Act, namely,-

For Railways........................................................................... £2,000,000 
Irr1migration ..................................................................... l,000,000 
Construction of Roads in North Island.................................... 400,000 
vVaterworks on Gold Fields ................................................. 300,000 
Purchase of Land in North Island.......................................... 200,000 
Extension of 'felegraph ... ... ...... ......... ......... .......... ......... ..... 60,000 
Unapportioned .................................................................. 40,000 

£4,000,000 
-------

This amount was authorised to be raised by issue of debentures,-the interest and sinking fund not to exceed 6 
per cent.,-and the same were to be a charge upon the Consolidated Revenue. The 14th section provided that "the 
moneys raised under the authority thereinberore contained, should and might, subject to the provisions thereinafter 
contained, and to the provisions contained in 'The Immigration and Public 'iVorks Act, 1870,' be issued and applied 
to the purposes mentioned in the Act and no other, and as to purposes mentioned in the said Schedule, should be 
issued and applied in sums not exceeding the amounts in the said Schedule respectively provided. 

It was further provided by the 19th section, that in the event of the Imperial Parliament passing an Act to 
guarantee any loan raised by the Colony of New Zealand for all or any of the purposes for which the loan thereby 
authorised might be applied, the Governor, or any such Agents as might be appointed under the Act, might raise 
·-any portion uf the loan, with such guarantee, upon and subject to all or any of the terms, conditions, and stipulations 
expressed in such Act of the Imperial Parliament, and the Governor or such Agents as aforesaid was further 
empowered to enter-into any such contract or arrangement as he might think fit, with the Lords Commissioners of 
Her Mn.jesty's Treasury in England, with regard to any portion of the loan, and the guarantee thereof, and in and 
by any such arrangement or contract, the Governor or such Agent as aforesaid might fix the order of priority of 
charge on the Consolidated Fund of New. Zectland, which the loan so guaranteed, or any part or parts thereof, should 
take with relation to any otl\er part or parts of the loan; and in and by such arrangement might provide for the 
transmission to England and investment of the Sinking Fund (if any) of the loan so guaranteed, provided that such 
contract or arrangement was not inconsisten~ with the purposes for which such loan was authorised to be raised. 
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. . In the Session of the General Assembly just passed (18'7]), the Goyernment introduced in the House of :Repre
,!l/mtatives a Bill intituled ". The Payments to Provinces Bill, 1871," (a copy of _which is herewith,) the o~ject ,of 
·which was to alter the financial arrangements between the Colony and the Provinces; to reduce the amount of capi
,tation allowance payable out of the Consolidated Revenue from 38s. per head to 15s. per head; and in lieu of 

, .~µ.e £50,000 per annum payable, under the Act oflast year, out of the Consolidated Revenue, to the Provinces for 
'the service of the Road Boards, to apply £100,000 out of the moneys authorised to be raised by loan under "The 
:I.mmigration and Public Works Loan Act.,'' and which are referred to in the Bill as "The Public Works Fund," to 
,the Provinces for distribution among the Road Boards, "to be expended by them in the construction of new roads, 
bridges, and culverts, and in the maintenance thereof for_ one year, and the completion of such works commenceµ 
last year as were not finished." And there was added in the Bill as sent up to the Legislative Council from the 
~ouse of Representatives, a clause which has given rise to the question now raised, upon which the opinion of the 
;Law Officers of the Crown in England is requested. The clause was as follows :- · 

28. "Notwithstandin•g anything herein contained, it shall he lawful for the Minister of Public Works, if he 
,tp.ink fit, on the application of the Superintendent of any Province, to expend any sum not exceeding one-half of the 
money to be allotted to such Province for the year ending the thirtieth of June, one thousand eight hundred and 
seventy-two, under section eleven of this Act, in payment of or in repayment to such Province of the cost of 
permanent works in such ,Province; provided, however, that except in the County of vVestlund such works shall 
have been authorised by any Act of the Superintendent and Provincial Council of the Province now in force." 

The o~ject of this clause, as it appeared to the Legislative Council, was, under colour of a repayment to the 
Provinces of former outlay on public works, really to place in the Provincial Treasuries additional funds for 
_Provincial appropriation. · 

The Legislative Council objected to this clause. Though ready to give effect to the financial arrangements of 
.the Government so far as they properly could, they considered that to divert £50,000 of the money authorised to be 
raised by loan last year for new public w·orks specifically defined by the Act, to other services of a wholly different 
kind, namely, to replace in the Provincial Treasuries moneys already expended, was objectionable in principle and in 
_manifest violation of the spirit and intention of the Act authorising the loan to be raised. Accordingly, they ex
punged the clause, and the Bill in this amended form (and with :,ome other unimportant amendments) was returned 
to the House of Representatives. 

The House of Representatives returned the Bill, with reasons for disagreeing from the amendments of the Legis-
Iiitive Council in clauses 14, 15, 28, and 29, as follows :- · 
· "That the above clauses relate to the appropriation and management of money, and that the Legislative Counc\l 
has not power to alter or expunge such clauses." 

The Legislative Council replied as follows :-
" At this late pP.riod of the Ses:::ion it would be impf)ssible for the two branches of the Legislature to discuss, 

with the requisite <.ieliberation, the important question of privilege raised by the House of Representatives. But t~e 
Council desires briefly to state its views of the question thus raised:- · 

"The present Bill, so far at least as concerns the applicati~n of the Immigration and Public Works Loa~, 
·authorised to be raised last year, is not, in their opinion, a Bill of Aid or Supply. It imposes no new burden on the 
people, nor alters any existing burden, nor is it a grant of money by way of Supply. 

: "The Colonial Parliament last year authorised a very large Joan to be raised on the credit of the Colony, to be 
expended strictly and exclusively on immigration, railways, and other public works and unrlertakings specified in the 
Act. It is proposed by the present Bill to divert a part ot the money so to be rai8ed to other objects of a cognate 
character, and to that extent the Legislative Council is prepared to concur in the proposed measure. But it is 
proposed, further, to authorise the Governor to pay over one-half of the amount so to be diverted, to the Provinces. 
!,uch an applie,it.ion of the Immigration and Public Works Loan authorised to be raised last ye.;.r is not, in the 
opinion of the Council, right or consistent with the engagements upon the faith of which 1~arliament last yea:r 
consentP.d to raise the loan. 

"The Legislative Council claims the right to exercise its own jurlgment upon that point. The concession of that 
right would so narrow as practically to destroy its proper functions as a Legislative body in dealing with questions 
of a similar character which come before them in a great variety of forms. For the foregoing reasons, the Legis
lative Council earnestly trusts that the House of Representatives will accept the Bill as amended by the Legislative 
Council." · 

To this the House of Representatives made a rejoinder as follows:-
" That it is beyond the power of the Legislative -Coun_cil to vary or alter tl).e management or distribution of any 

money as prescribed by the House of Representatives: that it is within the power of the House of Representatives 
by Act of one Session, to vary the appropriation or management of money prescribed by Act of a previous Session." 

To which the Legislative Council replied by the following Message:-
" This Council cannot assent to the reasons adduced by the House of Representatives for disagreeing to its 

amendments in the Payments to Provinces Bill, and maintains .that the amendments to which the House of Repre
sentatives objects, are strictly within the powers and privileges of the Council to make. 

" The Council considers the· clauses in the Bill, in their original and unamended shape, to be objectionable in 
principle and in manifest violation of the spirit and intention of the Public Works Act of 1870. The Council 
.reco~nizes, however, that the Bill is a portion of' the general financial policy 'of the Governrnent;•and that its rejection 
.at t_h1s Ptage might pr. attended with great public inconvenience. 

"While, thereforr., still maintaining its constitutional right to make the amendments in question, it consents to 
abstain from the exercise of this right, on the House of Representatives agreeing,--

" 1. To amend the Bill so as to restrict its operations to the present financial year. 
"2. To refer the point in dispute between the two Houses to the Law Officers of the Crown in England, 

upon a case to be prep~red by Managers appointed by each House. 
"Suqjeet to these conditions, the Council will, on being made acquainted with the names of the Managers 

!J,ppointed by the House of Representatives to draw up the ca·se for reference, cease to insist upon its amendments." 
Whereupon the House of Representatives transmitted the following Message :-
" The House of Representatives have considered the reasons adduced by the Legislative Council for refusing to 

concur in the reasons of the House of Representatives for objectin"' to the. amendments of the Council in · the Bill 
intitulerl 'The Payments of Provinces Act, 1871.' The House hav"e concurred in the first proposition of the LQgis
lative Council, respecting the operation of the Bill, and have agreed to the following clause, to stand the last clause 
i>f' the Bill :-
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" ' This Act shall continue in operation until the first day of July next, and no longer.' 
'' On consideration of the second· proposal of' the Legislative- Council, the House of' Representatives have agreed 

to'<tlie following Resolution :-· 
· "'That this House will concur in the proposition of the Legislative Council, that the opinion of the Law Officers 

of the Crown be obtained on the question whe1her, in accordance with the practice of the Imperial Parliament, the 
am'endments made by the Council are within its "functions, having regard to constitutional usage and to the powers 
conferred on the Council by' The Privileges Act; 1865,' and that Mr. Speaker, Mr. Brandon, and the Hon. l\fr. Fox· 
be appointed Managers to meet Managers on the part of the Legislative Council to prepare a case for the purpose. 
S~ch opinion to be taken with a view to assisting the Legislature in future action,. but not to be binding on either 
House?" 

To this the Ll)gislative Council replied by the following Message:~ 
· "The Legislative Council nave waived their amendments in the Bill intituled 'The Payment to Provinces Act,, 

1871,' ancl have agreP-d to the following clause, to stand as the last clause of the Bill:- . 
"' This Act shall continue in operation until the first day of July next, and no longer.' 

.. "Also, the Legislative Council have appointed the Hon. the Speaker, the Hon. Mr. Sewell, ancl' the Hon. l\fr:
Mantell as their Managers to meet the Managers ·appointed by the House of Representatives, to prepare a- case in: 
accordance with the Resolutions agreed to by the House of Representatives, in accordance with the suggestions' of, 
the Legislative Council, contained in Message No. 84, of November 13, 1871." . _. . . . 

. Thus the difference between the two Houses was terminated. The BiJl was passed in th·e form agreed to, arid 
tlie'present statement (prepared on behalf of t:'le Legislative ·Council) is submitted to ·the Law Officers of the Crow'n 
in· England, in accordance with the arrangement come to between the two Houses. 

. A case will; it is understood, be also submitted to the Law O·fficers of the Crown, embodying the views taken• 
by- the House of Representatives in support of their reasons. This mode of submitting the question to the Law 
Officers of the Crown has been adopted by the Managers on either side as most convenient. 

/ The broad denial by the House of Representatives of the power of the Legislative Council "to vary or alter the 
f_liilnil,gement or distribution ef any money a.~ p,eseribed by the lfouse qf" Representatives," and the assertion of their 
.sole right" by Act of one Session to vary the appropriation or mana_qement qf money prescribed by Act ef a previous· 
Session," obliges the Legislative Council to examine the principles which ought to govern the two branches of the 
Legislature in dealing with money questions. 

The leading Resolution of the House of Commons on this point is that of the 3rd July, 1678, referred .to b7°. 
Mr. May as that "upon which all proceedings between the two Houses in matters of Supply are founded," and 1s' 
as follows:-

" That all aid and supplies and aids to Hi3 Majesty in Parliament are the. sole gift of the Commons; and all 
Bills for the granting of any such aids and supplies ought to begin with thr. Commons ; and that it is the undoubted 
and sole right of the Commons to direct, limit, and appoint, in such BiJJs, the· ends, purposes, considerations; 
conditions, limitations, and qualifications of su:)h grants: which ought not to be changed or altered by the House of 
Lords." 

Further, :\fr. May says:-
" In Bills not confined to matters of aid or taxation, but in which pecuniary burdens are imposed upon the: 

people, the Lords may make any amendmentE provided they do not alter the intention of the Commons with regard 
to:the amount of the rate or charge whether by increase or reduction; its duration, its mode of assessment, levy, 
colJection, appropriation, or management: or the persons who shall pay, receive, manage, or control it, or the limits•. 
"'.ithin which it is proposed to be levied. AlJ Bills of this class must originate with the Commons, as the House of 
Commons will not agree to any provisions which impose a charge of any description upon the people, if sent down 
from the Lords, but will order the Bills containing them to be laid aside. Neither will they permit the Lords to· 
insert any provisions of that nature in Bills sent up from the Commons, but will disagree to the amendments, and 
insist in their disagreement, or wiJI lay the Bill aside." 

As regards the legal right of the House of Lords to ri:;ject money Bills, their power "as a co-ordinate branch 
of the Legislature to withhold their assent from any BilI w batever to which their concurrence is desired," is unques
tionable. It is a power, however, rarely exercised. The last memorable instance was that of the Paper Duties 
Repeal Bill Under what circumstances such a power may constitutionally be exerted, cannot, it would seem, be 
exactly defined. "The constitutional power of the Commons to grant supplies without interference on the part of 
the.Lords has," as Mr. May points out, "been occasionally abused by tacking to BiJJs of Supply enactments which, 
in another BiJI, would have been rejected by be Lords, but which, being contained in a Bill which their Lordships 
had no 'right to amend, must either have been Sllffen:d to pass unnoticed, or have caused the rejection of a measure 
highly necessary for the public service. Such a proceeding is as great an infringement of the privileges of the Lords 
as the interference of their Lordships in matters of Supply is of the privileges of the Commons, and has been resisted 
by protest, by conference, and by the rejectior.. of Bills." 

Such appear to be the leading principles 8overning the two branches of the Imperial Legislature in respect of 
money Bi11s; and they do not appear to justify the propositions maintained by the House of Representatives. 

The question in the particular case is, whether the Legislative Council.has a right to amend the Bill for altering 
the capitation allowance to Provinces, and applying part of the Public Works Loan to the service of Road Boards, 
by striking out a clause, the effect of which will be to apply part of such loan to the aid of the Provincial Treasuries. 

Is such a Bill a Bill of Aid or Supply ? _ What is a Bill of Aid or Supply? 
'rhe answer may, it is conceived, be given by referring to the character and functions of "The Committee of 

Supply." Whatever is within the province of the Committee of Supply must form the subject-matter of a BiJJ of' 
Supply: whatever is outside the functions of that Committee cannot, it is· presumed, have that character. The 
functions of the Committee of Supply are stated by Mr. May ( at pp. 556 and 557, Treatise on Law, <!'c, 1if Parlia'
ment) as folJows :-

" The Committee of Supply votes every sum which is granted annually for the public service, the army, the 
navy, and the several civil and revenue depart:'.llents. But the fact already explained should be constantly borne in 
mind,-that in addition to these particular services, which are voted in detail, there are permanent charges upon the 
public revenue secured by Acts of Parliament, which the Treasury are bound to defray as directed by law. In this 
class are included the interest of the national f'.mded debt, the civil list of Her Majesty, the annuities of the Royal 
Family, and the salaries and pensions ofthejr:dges ahd some other public officers. These are annual charges upon 
the Consolidated Fund ; but the specific appropriation of the respective sums necessary to defray those charges 
having been permanently authorised by statutes, is independent of annual grants, and is beyond tlte control ef the · 
Committee of Supply. 
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Mr. May then proceeds to consider the functions of the Committee of Ways and Means. 
"The Committee of Ways and Means votes general grants from time to time out of the Consolidated Fund 

'towards making good the Supply granted to Her Majesty'; and Bills are founded upon these Resolutions of the•, 
Committee, by which the Treasury receives authority to issue the necessary amounts from the Consolidated Fund for 
the service of the year." 

Bills of this class are, it is presumed, properly Bills of Supply, which it is against Parliamentary usage for the 
upper branch of the Legislature to alter. · . . 

. But as regards Bills not of this class, but affecting charges more or less permanent, already created by law on· 
the Consolidated Revenue, and which are beyond the control of the Committee of Supply, the Legislative Council · 
insists that there is no rule debarring it from exercising its ordinary legislative functions. Were it otherwise, it · 
might be compelled to submit to, without the power of varying, changes of a fundamental character in the Civil List, 
or to reductions in the salaries of Judges, with a condition aitering their tenure of office, or, as in the present case, to 
the diversion of money authorised to be raised by loan for s1iecific services, to a wholly· different purpose. . . 1 

The parliamentary precedent which appears to be most in point is that of the West India Bishoprics Bill fu · 
1868, reported in Hansard (Lords, July 7, 13; Commons, July 27, 28) .. In that case a charge had been made, on 
the Consolidated Fund, by way of endowment for Bishoprics m the West Indies, to the amount of £20,300 a year. 
It was proposed to rescind such grant, and a Bill for that purpose was sent up to the House of LordE:t from the House · 
of Commons. An amendment was proposed in the House of Lords, the effect of which was to extend the saving of" 
vested interests to a case not/rovided for by the Bill, and so to diminish the saving to the Consolidated Fund. 'fhe 
Bill so amended was returne to the Lower House, where the Lords' amendment was taken into consideration, and 
an amendment was proposed upon the Lords' amendment, the effoct of which, if carrierl, would have been to diminish·, 
still further the saving to the Consolidated Fund. Upon this the question was rnised, whether such proposed amend-·· 
ment ought not to have been previously sanctioned by resolution of the House. A double question, therefore, seems 
to have presented itself, namely, as to the power of the Upper House to amend the Bill, and the power of the Lower 
House to amend the Lords' amendment in the way proposed; the effect of which would, it was argued, be prac- · 
tically to make a new grant out of the Consolidated Fund. 'rhe Speaker ruled a5 follows:-

" It appears to me, as far as the privileges of the House are concerned, the question turns upon· whether there is . 
any new charge upon tlie Consolidated Fund ; and while the Bill proposes to relieve the Consolidated .. Fund of· 
£20,000, this amendment would relieve it of £18,000 only. The question of the merits of the Bill is a matter for the · 
consideration oftbe House. The Hon. Member for Edinburgh (Mr. McLaren) has asked me whether, in point of· 
form, this amendment can be put. The question is, whether it is relevant; an~ it appears to me that it is relevant 
to the amendment of the Lords. I do not mean to say it is not a somewhat complicated question. I :adhere to the 
substance of the opinion I gave last night; that as there is no new charge upon the Consolidated- Fund, therefore I 
think it is a matter more to be decided by the House on its merits, than by any opinion from the Chair." 

The Lords' amendment was agreed to. 
There is a special ground in the present case for maintaining the right of the Legislative Council to amend the 

Bill as they did. It has been pointed out that, by "The Immigration and Public Works Loan Act, 1870," it was 
provided that in the event of the Imperial Parliament passing an Act to guarantee any loan raised by the Colony of 
New Zealand, for all or any of the purposes for which the loan thereby authorised might be applied, the Governor 
or his Agents might raise any portion of the loan so authorised, with such guarantee, upon and subject to all or any 
of the terms, conditions, and stipulations expressed in such Act of the Imperial Parliament. He was also authorised 
to fix the order of priority which such guaranteed portion of the loan should have over other parts of the loan. By 
an Act of the Imperial Parliament (1870, chap. 40), the Imperial Treasury was authorised to guarantee, in such 
manner and form as they might think fit, payment of the principal of all or any part of any loan, not exceeding 
£1,00'0,000, raised by the Government of New Zealand, for the purpose of the construction of roads, bridges, and 
communications in that country, and of the introduction of settlers into that country, and payment of the interest of 
i:my such loan, at a rate not exceeding 4 per cent. 

The TrPasury was directed not to give any such guarantee unless and until provision had been i:nade by an Act · 
of the Legislature of New Zealand, or otherwise to the satisfaction of the Treasury :-

1. For raising the loan and appropriating the same to the purposes mentioned in the Act. 
2. For charging the Consolidated Revenue of New Zealand with the principal and interest of the loan, im

mediately after the charges on that fund existing at the time of the passiri.g of the Act. 
3. For providing a sinking fund of 2 per cent. 
4. For charging the Consolidated Revenue of New Zealand with any sum issued out of the Consolidated 

Fund of the United Kingdom, under the Act, with interest at 5 per cent., immediately after the sinking 
fund of the said loan. 

5. For rendering an annual abstract of accounts of expenditure of _the money raised by means of the said 
loan, under such heads as the Treasury from time to time desire. 

6. For remitting to the Treasury half-yearly the sinking fund, and for its investment and accumulation. 
The Treasury were restricted, by the terms of the Act, from guaranteeing more than £200,000 in any one year ; 

and were bound, before guaranteeing any portion other than the first, _to satisfy themselves that the portion already 
guaranteed had been or was being spent for the purposes mentioned in the Act. 

It was further provided that every Act passed by the Legislature of New Zealand, which in any way impaired . 
the priority of the charge upon the Consolidated Revenue of New Zealand, created by that Legislature in respect of 
the loan, and the interest and sinking fund thereof~ should, so far as affecting such priority, be void unless reserved 
for Her Majesty's pleasure; and that the Treasury should cause to be prepared and laid before both Houses of Par
liament a statement of any guarantee given under the Act, a copy of any accounts received by them respecting the · 
expenditure of the said loan, and an account of all sums issued out of the Consolidated Fund of the United Kingdom 
for the purposes of the Act. 

On th~ 19th April, 1871, Messrs. Vogel and Julyan, Agents appointed by the Governor for the purpose, inti
mated t0 the Treasury the acceptance by the Colony of the guarantee offered by the Imperial Government upon the 
terms stipulated in the Imperial Act. , 

The Treasury assented by letter of the 20th l\'.Iay, 1871, and under the arrangement so made, c!ebentures to the 
value of £200,000 have been issued with the Imperial guarantee, and are now held at the disposal of the Colonial 
Government. 

But the claim now made by the House of Representatives, of the right of its sole authority "by Act of one 
Session to vary the appropriation or management of money prescribed by Act of a previous Session," and by virtue 
of su::h right to divert at pleasure the moneys raised under the Loon Act of 1870 to other purposes than those 
pres;ribed by such Act, if admitted, might possibly have the effect of subverting the objects of the loan, and might 
conliict with the conditions imposed by the Imperial Act. 
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,i;notb,e~, clis.ti~ckqu_e.&tio:r;i,ha~ ,bee.n ,r.aised ,as, t?·· the" constitu~i~nal I powers,. of: the . Legisla~ive, _Co.uncil: !"1der an 

Act passed m the year 1865, entitled "The Pa_r)..i1gnQntr,,i;yj ~r~vfleg1Js_,A9t/!• a: cqpyl o.fi w,hwh, 1~, he!"!JW1t.h,1 . Th9 
opj_ei;it _of this Act was to define mqre exactly by f:\mtute. the powe,rs and privileges of tb.e, two Houses o,f the, Legis
lathi~rhe,. _anhd the ;ehspective-members tlier!)q,f, w-hi~h ha,g been_par.tially_ de(i~ecj.·_ by" a f9rm,er Act of· 185_6; a_ co~y; o.f 
w: c. .IS, _erew1t . · · · 

By: the 4~h s_e.ction qf-the Act,of 186q, it-is emcted ·that;." the,.Legisfa,ttvf:J Counf.)il · or. House of• Represen_tative~ 
ofJNmv- Zealand1respectiv!3ly sha]l,_hold1 enjoy, a!!d,exercise-such- and-''the- lik:e- privileges; immunities, and powers; 
as,,,on.th,(I. ls.t, January, 1865; were-.held., enjoyed; and:exe~cisedrby the, Commons, House. ef.1 Parliament of· Great 
~rftq,in .. a'f/,d ,Ir.elr;.nef,;. a;w;l}~y,.th~ ;Co,n;u:r;i,ittegS aild :M;e.mbers1:t_he.r!lof,· so, far, as-.the sa.me,. a.re. no.t incons.istent • with or, 
~~P,tJ.gnant . .to sµc,h .anq ,sg)m~ny. o,f t4e s~cticin~.and P,rovi~ion/! ;0f tJ:i,~,.q<;>,n?,titu,t~OI\·AP-t 1% a,t tµe, t(i;n~,, of tlw; cqn;i,~ng, 
1¥!!>. ope_ratio,n of,th_i~.A!?t, 0;i;e"Uil-ifl,p,e~e.c).,, _w,).i~tp,er, su_ch .prh,Heg;es, ,iWWl!-P.Wes,. or -po_)V:er.~,.were. _so held, po~sessed, or, 
enjoyed by custom, 'lsta.tute or otherwise; and such privileges, immunities, and powers shall be deemed·, ti} b!;l: ai).(i; 
shall be part of the general and public law of the Colony ; and it shall not be necessary to plead the same, and· the 
same shall in all Courts, and by and before all Judges, be judicially taken notice of." 

It has, ever since the passing of this Act, been maintained-and insisted on. by the Legislative C:ouncil, that its 
effect is to invest that body with all the constitutic-nal authority of the House of Commons, and so to place it on an 
equal footing with the House of Representatives _a_s re~ards t!J.~ power of dealing with Money Bills. 

The only unrepealed clause in "The Constitu:ion Act" which touches this question is the 54th, by which it is 
enacted that "It shall not be lawful for the House of Repres!Jn,tatives or the Legislative Council to pass, or for the 
Governor to assent to, any Bill appropriating to the public service any sum of money from or out of Her Majesty's 
R(;lVenue with.in New-_Zeal~;nd,. unless the Governor, on HereMajesty's bflh~f, sliall, first b,ave recommende~ to. the, 
House ofRepres_entatiye_s to_ II1ake __ provist9i:i, for the. specifi,c_public._.sei:vi9!J.tO'\\'.a:r:p_l}, '"'.hicli._ sµcb,n:i,oney,_ i~. to be 
appropriated.", · · ' 

All _supplies fqr_ th() pul;>J,fo service are, or are presumed to be, recommended by the Governor to the House of 
Representatives, either by message or by the mouth of a Minister. 

P.ractically the LE)gi~lative. Council,• t:hough it ltas. fr~,m ,time._to :time, clai_n;ied,:-co~ordina,te power with_ the House 
of Representative~. in the, matter of Money Bil~s, under '' T_he_ P.arli_amen,ta,ry- P,rivHeges 4,ct, 1~65.,',~ has go,vern.e4-. 
itself by the usage of,the House of Peers ,il). the Imperial Parliainent.. · · 

Under th_e foreg_pji1g"circ,umstances, .. th(,), opinbn of the Lµ.v,. 0~,<;,:ir_s, of _tµe. C,ro,wn. in, E;nglancj. _is.re.q1:1,este.d, upo:r;i, 
tlte following points :-. · . 

I,. Whether, independently o:f"The. Parliamentary Priv:ileg.es,Act, 1865," the.L.egisla!ive Count:Jil was consti
tutionally ju§ti_fied ii:i, aµien,dii:i,g '' The Payment~_to Province~ ~il,1,,,18,7;1," by striking out tb,(,),. di_sputed_, 
clause ( clause 28)?, · · · · · ·. · 

II. Wheth_er "The. Parliamel).tary Privileges Act, 186/5,:,' confer~ ,on .. it _a-py litrger. pp:wer~ _in thi_s . respect t:ha_l)._, 
it would otherwise h_ave possessed ? · · · · 

III. Wheth_er. the clail,IlS asserted by the Ho·:1se _of Represe;n,tafrves in .the4'..~ess1tge13_ to ,the Leg}_slatiye Coup.QU 1 
are well grounded, or what are the proper limitations thereof? · 

HENRY SEWELL •. 
w. B.- D.- MANiELL._ 

In due course a reply .wa_s received from these eminent legal function_ar~es,., which was, transmitted, to 

tl~~- Governoi;, fq~· the infq:qgation, of the .. Color..ial Legisl1t~ure; .a~d ,is ,as ,follows,:-,,-,. 

" The Larv 0.-Jficers qf the Crorvn to the Earl qf KrMBERLE_Y. 

"TernP,Ze, _Ju'IJ.e l~, 1$72. 
" MY Lo.R_n, 

"WE are honored·- with your Lordship's command; signified in M;r. Holland's letter of-the 1_2th: 
instant, stating that he was, directed by your Lordsl1ip to acquaint us that, a difference having arisen 
beiween the Legislative Council and House of Assembly of New Zealand concerning certain points of-faw
and privilege, it was agreed -that the q uestioru, in dispute should be referred_ for the opinion · of the Lll'f · 
Officeri- of the Crown in England, · 

"That he (l\lr, Holland) was accordingly to request us to favcm:r your Lordship_ with_ our opinion upo~, 
the accompanying_ case, which had been prepared by the Managers of both Hous~s._ · 

"In_ ,obedjence to, yo,u:r Lordship's commands we have the honor to- report,-,-. 

":(I.) )Ve are-of opinion that, independe-ntly of' The Parliamentary -Privileges Act, 1865.,' the Legis
lative Council was not constitutionally justified in amending '-The Payments to Provinces Bill, 1871,' by-
striking out the disputed clause 28. We thi:::ik the Bill was a Money Bill, a_nd such a Bill as the House 
of-Commons in this country would not have allowed to be amended by the House-of Lords; and that· the· 
limitation proposed to be placed by the-Legislative Council on Bills of Aid or Supply is too- narrow, and' 
would not be recognised •by the House of Co:nmons in _England. 

"(2.) We .are of opinion that 'The Parli;mentary_ P;·ivileges. Act, 1865,'. does nqt confer on tµ~-
Legislative Council any larger powers i11 this respect than it would other~ise _ haye_ posses~ed.. We thi~, 
that this Act was not intended to affect, and did not affect, the legislative powers_ of either House of the 
Legislature in-New Zealand. 

"(3.) We think. that _the claims of the House of R,epre~entatives, contaj_ned· in their message to the.
Legislative Council, are well ·founded; subje-ct, of course, to the limitation that_ the Legislative Cm_rncil 
have a perfect right to reject any Bill passed by the House of Representatives having for its object to vary 
tire management or appropriation of money prescribed by an Act of the previous Session. 

, "· We .h!lye, &i; ... 
"J. D. COLERIDGE. 
" 0 G. JESSEL.;-, -

"The Right Hon. the Earl qf· KIMBERLEY." 
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. This opinion is a direct and unimpeachable settlement of the point at issue, and one tp.at is equally 
applicable jn the interpretation of the Canadian Statute-of 1868. 

The relative rights of both Houses in matters of aid and supply must be determined in every British 
Colony by the ascertained rules of British Constitut!onal Practice. The local .Acts upon .the subject must 
be construed in conformity with that practice wherever the Imperial polity is the accepted guide."' 
4- claim on the part of a. Colonial Upper Chamber to the possession of equal rights with the Assembly, 
to amend a money bill would be inconsistimt with the' ancient and undeniable control which is exercised by 
the Imperial House of Commons over all financial measures. It is, therefore, impossible to concede to an 
Upper Chamber the right of amending a money bill upon the mere authority of a local statute, when such . 
.A et admits of being _construed in accordance with the well-understood laws and usages of the Imperial 
Parliament. -

II.-AS TO VICTORIA. 

No. 86. 

DESPA11CHfrom tlte Right Honorable Srn MICHAEL HICKS BEACH, Bart., Secretary of Statq 
for t~ie Colonies, to_ Governor the J.11.ost Honorable the MARQUIS OF NORMANDY, (Victoria). 

MY LORD, 
Downing-street, 3rd .11!lay, 1879, 

IN his despatch of 27th December, 1878, Sir George Bowen' informed me that the Legislative 
Assembly of Victoria had authorised Mr. Graham Berry, the Chief Secretary and Prime Minister, and 
Mr. Pearson, a member of the Assembly, to proceed to London as Commissioners or delegates, to solicit 
my advice and as~istance, and to lay before me the views on the political affairs of Victoria entertained by 
the majority of the Assembly; and by the same mail he forwarded to me a statement that had been adopted 
by the Council, and other documents bearing upon the case. Shortly after the arrival of Mr. Berry and 
Mr. Pearson in England, I received them at this office, and Mr. Berry then left with me the letter of which 
I enclose a copy. The objects of their mission have since been fully discussed between us at several inter
views, and I will now proceed to convey to you the opinion which Her Majesty's Government ~ave fi~rmed 
upon the important question at issue, after full consideration of the statements that have been placed before 
them on behalf of the Govemment and the Assembly of Victoria on the one side, and of the Council 
on the other. · · 

·. 2. In a memorandum dated the 6th August, 1878, Sir George Bowen's Ministers had anticipated 
that they might be " compelled to despatch to England, on behalf of and with the express_ sanction of the 
Legislative Assembly, commissioners chosen from leading members of that House, to lay before Her 
::Majesty's Imperial Govemment the matured result of its deliberation" on constitutional reform, "with a 
view to 'get that result embodied in an Act of the Imperial Legislature." On the receipt of that 
memorandum, I lost no time in placing before the Victorian Government the considerations which disposed 
me to the opinion that no sufficient cause had been shown for the intervention of the Imperial Parliament 
in the manner suggested. · 

· 3. The request urged by Mr. Berry in his letter of 26th February that Parliament should" by a 
simple alteration of the 60th section of the Constitution Act of Victoria, enable the Legislative Assembly 
to enact, in two distinct annual sessions, with a general election intervening, any measure for the reform of 
the Constitution," is, in my opinion, even more open to objection than the proposal I understood him to 
convey in his memorandum of 6th August. But it is not necessary to discuss the merits of this or any 
other proposal, for though fully recognising the confidence in the mother country evinced by the reference 
of so important a question for the counsel and aid of the Imperial Government, I still feel .that the circum~ 
stances do not yet justi(y any Imperial legislation for the amendment of that Constitution Act by which 
self-govermpeut, in the form which Victoria desired, was conceded to her, and by which the power of 
amending the· Constitution was expi·essly, and as an essential incident of self-government, vested in the 
colonial Legislature with the consent of the Crown. The intervention of the Imperial Parliament would 
not, in my opinion, be justifiable, except in an. extreme emergency, and in compliance with the urgent 
desire of the people of the colony, when all available efforts on their part have been exhausted. But it 
would, even if thus justified, be attended with mu~h difficulty and risk, and be in itself a matter for grave 
regret. It would be held to involve an admission that the great colony of Victoria was compelled to ask 
the Imperial Parliamerit to resume a power which, desiring to promote her welfare, and believing in her 
capacity for self-government, the Imperial _Parliament had .voluntarily surrendered, and that this request 
was made because the leaders of pc_>litical parties, from a -general want of the moderation and sagacity 
essential to the success of constitutional government, had failed to agree upon any compromise for enabling 
the business of the Colonial Parliament to be -carried on. 

4. It is nevertheless important that the question should be settled as soon as possible where it can be 
properly dealt with-that is, in the Colonial Parliament; and I shall be glad if, by-the observations which 
I am about to make, I can remove some part of the misunderstanding which has been amongst the chief 
obstacles to such a settlement. · 

• Extract from Report of Select Committee appointed by the Legislative Council of Yau Diemen's Land on 19th August, 
1853, to prepare the Draft of a New Constitution for this Colony. "Yom· Committee are of opinion that any Constitutional Act 
which may be adopted should be assimitated as closely to the British Constitution as the circumstances of the Colony will 
admit." • . • · "' • • • • • "In constructing a Legislature, the constituent • 
parts of which the Governor, the Legislature, and the House of Assembly bear as close _an analogy to the ~hree Estates of the 
Bl'itish Parliament as circumstances will allow, &c." · . . 
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5. Following the generally accepted precedent, the Constitution Act of Victoria established two Legis
lative Chambers, the Council and the Assembly, and laid down to a ,certain extent their mutual relations
of which, it appears to me, a bett~r definition, rather than an alteration, is now required. For, as no party 
in Victoria desires to abolish the Council, I feel confident that there can be no wish in the words of your 
Ministers to "reduce it to a sha:m," or by depriving it of the powers which properly belong to a second 
Chamber, to confer on the Assembly a complete practical supremacy, uncontrolled 'even by that sense of 
sole responsibility which might exert a beneficial influence on the action of a single Chamber. Nor can I 
suppose that the extreme view of the position of the Council, which it has recently to a great extent itself 
disclaimed can be supported by any who have sufficiently examined the subject. 

6. The recent difference between the two Houses of Victoria, like the most serious of those which have 
preceded it, turned upon the ultimate control of finance. I observe that the address of the Legislative 
Assembly of the 14th February, 1878, dwells almost exclusively on the necessity of securing- to that House 
sufficient financial control to enable adequate supplies to be provided for the public service, and it is 
prominently urged in Mr. Berry's letter of the 26th February, in proof of the necessity for finding some 
solution of the present constitutional difficulty, that "scarcely a year passes but it becomes a question 
whether the supplies necessary for the Queen's service will be granted." But this difficulty would not 
arise if the two Houses of Victoria were· guided in this matter, as in others, by the practice of the Imperial 
Parliament, the Council following the practice of the House of Lords, and the Assembly that of the House 
of Commons. The Assembly, like the House of Commons, would claim and in practice exercise the right 
of granting aids and supplies to the Crown, of limiting the matter, manner, measure, and time of such 
grants, and of so framing Bills of Supply that these rights should be maintained inviolate ; and as it 
would refrain from annexing to a Bill of .Aid or Supply any clause or clauses of a nature foreign to or 
different from the matter of such a Bill, so the Council would refrain from any steps so injurious to the 
public service as the rejection of an Appropriation Bill. 

7. It would be well if the two Houses in Victoria, accepting the view which I have thus indicated 
of their mutual relations in this important part of the work, would maintain it in future by such a general 
understanding as would be most in harmony with the spirit of constitutional government. But, after all 
that has passed, it may be considered necessary to define those relations more closely than has been 
attempted here, and this might be effected either by adopting a joint standing order, as was proposed h1 
1867, or by legislation. Of these the former would seem to be the preferable course, for there might be no 
slight difficulty in fran;iing a statute to declare the conditions under which one House of Parliament, in a 
colony having two Houses, should exercise or refrain from exercising the . powers which, though conferred 
upon it, must not always be asserted. But I must add that ·the clearest definition of the relative position 
pf the two hotises, however arrived at, would not suffice to prevent collisions, unless interpreted with that 
discretion and mutual forbearance which has been so often exemplified in the history of the Imperial 
Parliament. · 

8. If, however, it should be felt that the respective positions of the two Houses in matters· of taxation 
and appropriation can only be defined by an amendment of the Constitution Act, there may be other points, 
such as a propo:,;al to enact that a dissolution of Parliament shall apply to the Legislative Council as well 
as the Assembly, that might usefully be considered at the same time; but I refrain from discussing them 
now, feeling that their merits can best be appreciated in the Col?ny itsel£ 

9. It has been urged that some legislation is necessary to insure mechanically the termination, after 
reasonable discussion and delay, of a prolonged difference between the two Hou~es upon questions not 
connected with finance. I do not yet like to admit that the Council of Victoria will not, like similar bodies 
in other great colonies, without any such stringent measure, recognise its constitutional position, and so 
transact its business that the wishes of the people, as clearly and repeatedly expressed, should ultimately 
prevail ; nor have I yet seen any suggestion for such legislation which I can deem free from objection. 

10. I hope that the views which I have expressed may not be without influence in securing such a 
mutual agreement between the two Houses as to remove any necessity for Imperial legislation, and that, as 
both parties profess to desire only what is reasonable, and as there has been now an interval for 
reflection, a satisfactory and enduring solution of the difficulty may be arrived at in the colony. The 
course of action which Her Majesty's Government might adopt, should this hope unfortunately be disap
p.ointed, must in a great degree depend upon the circumstances which may then exist; but I can hardly 
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anticipate that the Imperial Parliament will consent to disturb, in any way, at the instance of one House of 
the Colonial Legislature, the settlement embodied in the Constitution Act, unless the Council should refuse 
to concur with the Assembly in some reasonable proposal for regulating the future relations of the two 
Houses in financial matters in accordance with the high constitutional precedent to which I have referred, 
and should persist in such refusal after the proposals of the Assembly for that purpose, an appeal having 
been made to the constituencies on the snliject, have been ratified by the country, and again sent up by the 
Assembly for the consideration of the Council. 

I have, &c .. 
(Signed) 

Governor the JWost Honorable the iWarquis of Normanby, q-c. 

WILLIAM THOMAS STRUTT, 
GOVERNMENT PRINTER, TASMANIA, 

M. E. HICKS BEA.CH. 


