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Submission by the Clerk of the New South Wales Legislative Council 
 
INTRODUCTION 
 
This submission is in response to the Legislative Council of Tasmania Select Committee’s request 
for a submission in relation to its inquiry into options for an agreed process to resolve disputes 
regarding orders for the production of papers by the Legislative Council and its committees.  
 
During the debate to establish the Select Committee’s inquiry on 21 May 2019, reference was made 
to an earlier submission by the NSW Legislative Council to a 2014 inquiry by the Senate Legal and 
Constitutional Affairs References Committee into public immunity claims and orders for papers.  
 
That submission included a considerable amount of background information about orders for the 
production of papers in New South Wales, including the role of the independent legal arbiter in 
resolving disputes over claims of privilege, and is attached at Appendix 1. This information remains 
substantially unchanged.1 
 
The main focus of this submission is on recent significant developments in relation to orders for 
papers in New South Wales. Specifically, the power of the Legislative Council to order the 
production of cabinet information to the House, and the power of Legislative Council committees 
to order documents.  
 
The submission draws extensively on several previously published articles, noted in the footnotes, 
which provide further details regarding these developments, should this be required.2 
 
ORDERS FOR PAPERS AND “CABINET INFORMATION” 
 
In 1998 the High Court of Australia confirmed the power of the NSW Legislative Council to order 
the production of state papers, because such a power was reasonably necessary for the House to 
fulfil its functions of making laws and holding the executive government to account. In 1999 the 
NSW Court of Appeal confirmed that this power extends to requiring the production of state 
papers notwithstanding the making by the executive government of claims of public interest 
immunity or legal professional privilege. What the 1998 decision in Egan v Chadwick left in the view 
of some observers unsettled, however, was the situation with regards to “cabinet documents,” with 
the three judges making different statements on this point.  
 
Over the 20 years since the Egan cases, from time to time members have suspected that certain 
important documents otherwise captured by the terms of an order have not been produced, on 
the grounds they are deemed by the executive government to be “cabinet documents” or “cabinet 
information.” In a very small number of cases this has been made explicit, mostly it has been 
supposition. On a couple of occasions in that time, while some members expressed interest in 
testing the issue, they never pursued the matter. In other instances, whilst disappointed for 
                                                           
1 Jenelle Moore, ‘The challenge of change: A possible new approach for the independent legal arbiter in assessing 
orders for papers?’ (Paper presented at the ANZACATT conference, Sydney, January 2015). 
2 D Blunt, Parliamentary Privilege in Practice, paper delivered at a Legalwise Seminar on Practice, Procedure and the Law 
of Parliament, Sydney, 27 March 2019. 
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example that “business cases” or other consultant reports known to exist have not been produced, 
members have found enough information of interest in the other documents produced.3 However, 
all that changed in early 2018. 
 
Key developments in 20184 
 
In 2018 the House agreed to a series of orders for papers regarding two controversial capital 
projects (relating to Sydney Stadiums and the relocation of the Powerhouse museum) and a report 
of a consultant on a policy matter (the Tune report on out of home care)5. Although some 
documents were produced in response to the Sydney Stadiums order, the return included no 
business cases. The orders concerning the Powerhouse museum and the Tune report were precise 
in scope, and in response to those orders neither of the required documents were produced, with 
the Leader of the Government insisting the powers of the Legislative Council did not extend to 
“cabinet information.”6 
 
The Leader of the Government was censured for his non-compliance with the orders of the House 
and further ordered to produce the documents by the next day or attend in his place to explain the 
reasons for his continued non-compliance. On the next sitting day, the President tabled 
correspondence from the Department of Premier and Cabinet advising that there were no further 
documents for tabling and attaching advice from the Crown Solicitor. It was anticipated that a 
motion would be moved to suspend standing orders to enable a further motion to be moved 
holding the Leader of the Government in contempt and suspending him from the service of the 
House in order to compel compliance. However, when the Leader of the Government was called 
upon to address the House as to his reasons for continued non-compliance he advised that the 
documents would now be produced voluntarily.7 
 
The business cases and the Tune report were produced: the Tune report was immediately provided 
in full and made public; the business cases were provided in full subject to claims of privilege, with 
redacted versions made public. Given the continued assertion by the Leader of the Government 
and the Department of Premier and Cabinet that the powers of the House did not extend to 
requiring the production of “cabinet information”, the Leader of the Opposition moved a motion 
which sought to crystallize the position of the House. The motion, agreed to by the House on 21 
June 2018, rejected the Government’s use of the definition of “cabinet information” in the 
Government Information (Public Access) Act 2009 in these matters as the Government’s reliance on that 
definition “is likely to have led to a much broader class of documents being withheld from 
production to this House.” The motion asserted the power of the House to require the production 
of Cabinet documents such as those produced on this occasion, and that the test to be applied in 
determining whether a document falls within this category is, at a minimum, that articulated by 
Spigelman CJ in Egan v Chadwick. The terms of the resolution of 21 June are attached as Appendix 
2, and includes a summary of the positions of the three judges, including Spigelman CJ, in relation 
to cabinet information, at paragraphs 8(a) to (c). 
  

                                                           
3 For a detailed discussion of the question “Are only true cabinet documents being withheld from the Legislative 
Council?” see Sharon Ohnesorge & Beverly Duffy, “Evading Scrutiny: Orders for papers and Access to Cabinet 
Information by the New South Wales Legislative Council, (2018) 29 PLR 118. 
4 David Blunt, Orders for papers and parliamentary committees: An update from the New South Wales Legislative Council, paper 
delivered at the 49th Presiding Officers and Clerks Conference, Wellington, New Zealand, 10 July 2018. 
5 See Hansard, NSW Legislative Council, 15 March 2018, 12 April 2018 and 17 May 2018. 
6 Hansard, NSW Legislative Council, 1 May 2018, p 14.   
7 Hansard, NSW Legislative Council, 6 June 2018, p 1.   
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ORDERS FOR PAPERS AND COMMITTEES 
 
Whilst the first half of 2018 saw significant developments take place in relation to the powers of 
the Legislative Council in respect of cabinet documents, the second half of 2018 saw equally 
important developments in relation to the powers of parliamentary committees to order the 
production of documents.  
 
In the years immediately following the Egan cases a number of committee orders for the 
production of documents were complied with by government agencies. In these instances the 
committees cited Standing Order 208(c), which affords committees the power to order the 
production of documents. However, in 2001 the Crown Solicitor advised that government 
agencies should resist such orders and recommend that the committee pursue the matters through 
the House under Standing Order 52. This advice was reflected in the guidelines for public servants 
appearing before parliamentary committees and remained the position of the executive 
government in NSW up until 2018. Over the years Legislative Council committees and members 
have found creative ways to obtain information, usually through the Committee Chair moving a 
motion in the House on behalf of the committee, after the committee has already agreed to such 
a course of action “notwithstanding the power of the committee to order the production of 
documents.” 
 
This position changed during the course of 2018. In part, the change was precipitated by an 
observation by Bret Walker SC in an earlier advice regarding the power of the Council to order 
documents from statutory agencies. Mr Walker suggested that the reference in section 4 of the 
Parliamentary Evidence Act (the power to summons a person to attend and) to “give evidence” was 
likely to include not only oral evidence but also the production of documents during their 
attendance.8 A carefully worded summons could therefore potentially be used by a committee to 
require the production of a document.  
 
The Legislative Council’s Portfolio Committee No. 5 was conducting an inquiry into the proposed 
replacement of Windsor Bridge. Faced with repeated refusal by Transport for NSW to produce a 
business case for the replacement, in May 2018 the committee issued a summons for the Secretary 
to attend and produce the document. In due course the Secretary attended and indicated that he 
was producing the document voluntarily “without any concession to the Committee’s power.” 
 
Although the result was somewhat ambiguous (the committee asserting that it had compelled the 
production of the document, the witness asserting it had been produced voluntarily), unbeknown 
to the committee, the actions of the committee in this matter apparently prompted the provision 
of significant legal advice, which was revealed indirectly. 
 
Amongst those apparently concerned about the assertion of committee powers was the Auditor-
General, who faced with likely requests to assist two other Legislative Council Committees 
inquiring into particularly controversial government projects (Sydney Stadiums and the CBD and 
South East Light Rail) sought the advice of the Crown Solicitor. The Auditor-General is required 
to include as an appendix to the annual financial audit report on the total state sector accounts, 
any legal advices received during the preceding 12 months from the Crown Solicitor. 
Consequently, two very enlightening advices were made public.9 
 

                                                           
8 Advice from Mr Bret Walker SC, Parliament of New South Wales Legislative Council - Orders for Papers from bodies not 
subject to direction or control by the Government, opinion, 18 November 2015. 
9 NSW Auditor-General, Report on State Finances – 19 October 2018 (2018). 
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In those advices the Crown Solicitor deferred to the apparently recent opinion of the Solicitor-
General to the effect that “it is more likely than not that if the question were to be the subject of 
a decision of a court, a finding would be made that a committee of the New South Wales 
Parliament has the power to call for a witness to attend and give evidence, including by production 
of a document.” Furthermore, the Solicitor-General had advised that he preferred the view that 
the power would be found to reside in Standing Order 208 (c) and reasonable necessity rather than 
the Parliamentary Evidence Act, but that the true source of the power would likely emerge in any 
court proceedings regardless of the power actually relied upon by a committee which precipitated 
the proceedings. The position asserted by Legislative Council committees (but resisted by the 
executive government) for 17 years had been vindicated. 
 
During the remaining months of 2018 two Legislative Council committees confidently asserted 
their powers to order the production of documents. In one case successfully, obtaining a Gateway 
Review document in relation to the CBD and South East Light Rail project.10 The other case, 
involving a request and then a summons under Section 4 of the Parliamentary Evidence Act for a 
draft report of the Inspector of Custodial Services proved to be more complex. The refusal of the 
Inspector to produce the draft report led to the committee obtaining, through the Clerk, verbal 
advice from Bret Walker SC and the Inspector obtaining (and providing to the committee) advice 
from the Acting Crown Solicitor and Ms Anna Mitchelmore SC. A redacted version of an opinion 
from the Solicitor-General was also provided. Each of these advices have subsequently been 
published by the committee in its report.11 Ultimately, the committee decided in all of the 
circumstances not to seek to enforce the provisions of the summons or the Parliamentary Evidence 
Act in respect of the Inspector. However, as the committee made plain in its report, the firm but 
judicious assertion by Legislative Council committees of their powers over recent months has led 
to legal advice being provided, which now binds public servants into the future, apparently 
accepting the long held position of the Legislative Council and its committees.12 
 
Sessional order to regulate committees’ orders for papers 
 
While there is a longstanding agreed process for managing orders for papers by the House, this is 
not the case in relation to committees. The House sought to progress this matter immediately 
following the establishment of the 57th Parliament in May 2019, when it agreed to a sessional 
order affirming the power outlined in standing order 208(c) and establishing the process by which 
a committee can order the production of documents. The motion and the debate on the sessional 
order noted and endorsed the advice provided by the Solicitor-General in 2018.13 
 
Sessional Order 4014 (attached as Appendix 3) outlines the process by which documents can be 
ordered and received and privilege claims made, and also includes the process by which members 
may dispute claims of privilege made over documents returned. The provisions are based on those 
of standing order 52.  
 

                                                           
10 Public Accountability Committee, NSW Legislative Council, Impact of the CBD and South East Light Rail Project 
(2018). 
11 Portfolio Committee No. 4 – Legal Affairs, NSW Legislative Council, Budget Estimates 2018-2019 (2018). 
12 More detail regarding orders for papers by committees is provided in S Reynolds, Two steps forward one step back: 
Committees power to order papers and the Crown Solicitor, presentation to Biennial Clerks’ meeting, Hobart, 25 January 
2019. 
13 Solicitor General, Question of powers of Legislative Council Committees to call for the production of documents from witnesses 
(2018) (Redacted). 
14 Sessional Orders, Resolutions of Continuing Effect and Office Holders, as at 19 June 2019, pp 28-30. 
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At the time this submission was prepared, no committee has yet utilised sessional order 40. It is 
intended only as a last resort, when the usual processes of inviting or requesting witnesses to appear 
and provide documents have failed.  
 
THE ROLE OF THE INDEPENDENT LEGAL ARBITER 
 
The system in New South Wales to resolve disputes regarding claims of privilege over documents 
returned to the House is well established. In a nutshell: a member may dispute a claim of privilege 
by writing to the Clerk, who advises the President that a dispute has been lodged. The President 
appoints an independent legal arbiter, who must be a Queen’s Counsel, a Senior Counsel or a 
retired Supreme Court Judge. The Clerk releases the documents subject to the dispute to the 
arbiter, who assesses the claim of privilege made by the executive. The arbiter prepares a report 
that the Clerk makes available to members. While the arbiter makes recommendations as to the 
validity of the claim of privilege, the House is the ultimate authority, and can resolve that previously 
privileged documents be tabled and made public.  
 
Page four of the 2014 submission to the Senate inquiry goes into further detail on the arbitration 
process. Further information about the system for resolving disputes can also be found in an 
excerpt from the Annotated Standing Orders of the New South Wales Legislative Council15, 
attached at Appendix 4. An analysis of the approach taken by arbiters to adjudicating disputes can 
be found in a paper by Jenelle Moore titled ‘The challenge of change: A possible new approach 
for the independent legal arbiter in assessing orders for papers?’.16 
 
CONCLUSION 
 
The NSW Legislative Council has considerable experience in ordering the production of 
documents and managing disputes over privilege claims made by the executive. The process is well 
established and there are a number of precedents of the arbitration process resulting in the House 
agreeing to recommendations made by arbiters and making previously privileged documents 
public.  
 
The Council is less experienced in resolving disputes over orders for the production of documents 
claimed to include cabinet information, and orders for papers by committees. The resolution of 
21 June 2018 relating to cabinet papers expresses the view of the House regarding the test to be 
applied in determining where documents classified as cabinet information should be provided in 
a return to an order. In adopting Sessional Order 40 the Council has established a process for 
committees to pursue papers when requests are unsuccessful. These recent developments suggest 
that the House and committees may test their powers further in the 57th Parliament.  
 
APPENDICES 
 
Appendix 1 – Submission to Senate inquiry into a claim of public interest immunity raised over 
documents 
Appendix 2 – Resolution of 21 June 2018 
Appendix 3 – Sessional order 40 
Appendix 4 – Excerpt from chapter 9 of ‘Annotated Standing Orders of the Legislative Council’ 
Appendix 5 – Standing Order 52 
                                                           
15 Susan Want and Jenelle Moore, Annotated Standing Orders of the New South Wales Legislative Council (Federation Press, 
2018), pp 160-176. 
16 Jenelle Moore, ‘The challenge of change: A possible new approach for the independent legal arbiter in assessing 
orders for papers?’ (Paper presented at the ANZACATT conference, Sydney, January 2015). 
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30 COMPLIANCE WITH ORDERS FOR PAPERS 

Mr Searle moved, according to notice: 

1. That this House notes that, on 5 June 2018, this House:

(a) censured the Leader of the Government as the representative of the Government in the

Legislative Council for the Government’s failure to comply with orders for the production of

documents under standing order 52 dated 15 March 2018, 12 April 2018 and 17 May 2018,

(b) ordered that, under standing order 52, there be laid upon the table of the House by 9.30 am

on 6 June 2018 certain of those documents not previously provided to the resolutions dated

15 March 2018, 12 April 2018 and 17 May 2018, and

(c) ordered that, should the Leader of the Government fail to table the documents by 9.30 am on

6 June 2018, the Leader of the Government was to attend in his place at the Table at the

conclusion of prayers to explain his reasons for continued non-compliance.

2. That this House notes that on 6 June 2018:

(a) the Leader of the Government failed to table documents in compliance with the resolution of

5 June 2018,

(b) the Clerk tabled correspondence from the Deputy Secretary, Cabinet and Legal, Department

of Premier and Cabinet in relation to the order of 5 June 2018, which stated that “after

considering advice from the Crown Solicitor, a copy of which is enclosed, I advise that there

are no further documents for production”, and

(c) on the President calling on the Leader of the Government to explain his reasons for continued

non-compliance, in accordance with the resolution of 5 June 2018, the Leader of the

Government stated that “further to the earlier advice of Ms Karen Smith, the Department of

Premier and Cabinet will provide the documents sought to the Clerk of the Legislative

Council by 5.00 pm on Friday”.

3. That this House notes that, on 8 June 2018, the Clerk received:

(a) correspondence from the Secretary, Department of Premier and Cabinet, noting that:

(i) “all of the documents referred to in the resolution are Cabinet documents”,

(ii) “the Legislative Council has no power to require such documents to be produced”,

(iii) “on this occasion, however, the Government has decided to provide the documents

sought to the Legislative Council on a voluntary basis, even though the Council has

no power to require such production”,

(b) redacted documents relating to Sydney Stadiums and unredacted documents relating to the

Tune Report on the out-of-home-care system, and

(c) a submission identifying documents relating to Sydney Stadiums and the Powerhouse

Museum relocation business case which have been “provided on a confidential basis for

inspection by members of the Legislative Council only”.

Appendix 2
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4. That this House notes that on 12 June 2018, the Clerk published redacted documents relating to the 

Powerhouse Museum relocation business case, received on 8 June 2018, which had been treated as 

confidential until separated by representatives of the Department of Planning and Environment. 

 

5. That this House notes that: 

 

(a) the only established mechanism by which the Department of Premier and Cabinet may lodge 

documents with the Clerk directly, or by which ministers and government agencies may make 

a claim of privilege, is under standing order 52, in response to an order for the production of 

documents, 

 

(b) in response to the House ordering the Leader of the Government to stand in his place at the 

Table to explain his reasons for non-compliance with the order of 5 June 2018, the Leader of 

the Government advised the House that “the Department of Premier and Cabinet will provide 

the documents sought to the Clerk of the Legislative Council by 5.00 pm on Friday”, and 

 

(c) the correspondence and documents provided by the Department of Premier and Cabinet and 

received by the Clerk on 8 June 2018 and 12 June 2018 were administered by the Clerk in 

accordance with, and under the authority of, the provisions of standing order 52, including 

by treating the documents “provided on a confidential basis” in the same manner as 

documents subject to a claim of privilege. 

 

6. That this House rejects the statement made by the Secretary of the Department of Premier and 

Cabinet on behalf of the Government that the documents provided on 8 June 2018 and 12 June 2018 

were provided voluntarily. 

 

7. That this House notes with concern the following statements made by the Government regarding the 

power of the Legislative Council to order the production of documents: 

 

(a) on 1 May 2018, in response to a question without notice regarding the non-production to the 

House of the full business case in relation to the Powerhouse Museum, the Leader of the 

Government informed the House of the Government’s position that “no Cabinet information 

will be produced or referred to in responding to a resolution made under standing order 52”, 

 

(b) on 5 June 2018 during debate on the motion to censure the Leader of the Government, the 

Leader of the Government stated: 

(i) “I represent the Government’s view as it relates to the order for production of Cabinet 

documents”, 

(ii) “The majority judgement in Egan v Chadwick did decide the matter: the law is settled 

and it is well established”, 

(iii) that the Government’s view is based on “the very clear position at law that the 

Legislative Council cannot compel the [Government] to hand over Cabinet 

documents”, and 

 

(c) in correspondence received by the Clerk on 8 June 2018, the Secretary of the Department of 

Premier and Cabinet stated that “the Government has decided to provide the documents 

sought to the Legislative Council on a voluntary basis, even though the Council has no power 

to require such production”. 

 

8. That this House notes that in the judgements of Chief Justice Spigelman and Justices Meagher and 

Priestley in the Court of Appeal in Egan v Chadwick (1999), in relation to Cabinet documents: 
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(a) Spigelman CJ held that: 

 

(i) a distinction has been made between documents which disclose the actual 

deliberations within cabinet and documents in the nature of reports or submissions 

prepared for the assistance of Cabinet, 

(ii) it is not reasonably necessary for the proper exercise of the functions of the Council 

to call for documents the production of which would conflict with the doctrine of 

collective ministerial responsibility by revealing the “actual deliberations of Cabinet”, 

(iii) however, the production of documents prepared outside Cabinet for submission to 

Cabinet may, or may not, depending on their content, be inconsistent with the doctrine 

of collective ministerial responsibility to Cabinet, 

 

(b) Meagher JA took the view that the immunity of cabinet documents from production was 

“complete”, arguing that the Legislative Council could not compel their production without 

subverting the doctrine of responsible government, but without exploring the distinction 

between different types of Cabinet documents drawn by Spigelman CJ, and 

 

(c) Priestley JA noted that: 

(i) a court has “the power to compel production to itself even of Cabinet documents”,  

(ii) the “function and status of the Council in the system of government in New South 

Wales require and justify the same degree of trust being reposed in the Council as in 

the courts when dealing with documents in respect of which the Executive claims 

public interest immunity”, and 

(iii) “ … notwithstanding the great respect that must be paid to such incidents of 

responsible government as cabinet confidentiality and collective responsibility, no 

legal right to absolute secrecy is given to any group of men and women in government, 

the possibility of accountability can never be kept out of mind, and this can only be to 

the benefit of the people of a truly representative democracy”. 

 

9. That this House notes that:  

 

(a) the Government apparently relies on the broad definition of “Cabinet information” adopted 

in the Government Information (Public Access) Act 2009, 

 

(b) the Legislative Council rejects the proposition that the test in the Government Information 

(Public Access) Act 2009 of what constitutes Cabinet information is applicable to Parliament, 

 

(c) the Government’s apparent reliance on the definition in the Government Information (Public 

Access) Act 2009 is likely to have led to a much broader class of documents being withheld 

from production to this House than that articulated by the majority of the NSW Court of 

Appeal in the judgments of Spigelman CJ and Priestly JA in Egan v Chadwick, the provision 

of which is necessary for the Legislative Council to fulfil its constitutional role, and 

 

(d) the true principle from Egan v Chadwick concerning the power of the House to order the 

production of Cabinet documents is, at a minimum, that articulated by Spigelman CJ, and 

that the Government has failed to undertake the discrimination between classes of documents 

required by the reasoning of Spigelman CJ. 

 

10. That this House asserts that it has the power to require the production of Cabinet documents such as 

those produced on 8 June 2018 and 12 June 2018 and that the test to be applied in determining 

whether a document is a Cabinet document captured by an order of the House is, at a minimum, that 

articulated by Spigelman CJ in Egan v Chadwick. 

 

Debate ensued. 
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Question put. 

 

The House divided. 

Ayes 21 

 

Mr Borsak 

Mr Brown 

Mr Buckingham 

Mr Donnelly * 

Dr Faruqi 

Mr Field 

Mr Graham 

 

Mrs Houssos 

Mr Mason-Cox 

Mr Mookhey 

Mr Moselmane * 

Mr Pearson 

Mr Primrose 

Mr Searle 

 

Mr Secord 

Ms Sharpe 

Mr Shoebridge 

Mr Veitch 

Ms Voltz 

Ms Walker 

Mr Wong 

 

*  Tellers 

 

Noes 20 

 

Mr Amato 

Mr Blair 

Mr Clarke 

Mr Colless 

Ms Cusack 

Mr Fang * 

Mr Farlow 

 

Mr Franklin 

Mr Green 

Mr Harwin 

Mr Khan 

Mr MacDonald 

Mrs Maclaren-Jones * 

Mr Mallard 

 

Mr Martin 

Mrs Mitchell 

Revd Mr Nile 

Dr Phelps 

Mrs Taylor 

Ms Ward 

 

*  Tellers 

 

Question resolved in the affirmative. 
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40. Orders for the production of documents by committees

1. That this House notes that in 2018, the unredacted copy of the Government’s Final Business
Case for the Windsor Bridge replacement project was produced to Portfolio Committee No.
5 – Industry and Transport as part of its inquiry into the Windsor Bridge replacement project
following assertion by the committee of the power of Legislative Council committees to
order the production of State papers.

2. That this House notes that Portfolio Committee No. 4 – Legal Affairs in its report on the
Budget Estimates 2018-2019, published the following legal advices in relation to the power
of Legislative Council committees to order the production of State papers:

(a) Crown Solicitor, "Section 38 Public Finance and Audit Act and powers of
parliamentary committees", 10 August 2018,

(b) Crown Solicitor, "Section 38 Public Finance and Audit Act and powers of
parliamentary committees – Advice 2", 12 September 2018,

(c) Acting Crown Solicitor, "Draft report of Inspector of Custodial Services", 24 October
2018,

(d) Mr Bret Walker SC, "Initial advice documented in email from Clerk of the Parliaments
to Clerk Assistant – Committees and Director – Committees", 25 October 2018,

(e) Acting Crown Solicitor, "Request by Committee for draft report of Inspector of
Custodial Services", 29 October 2018,

(f) Solicitor General, "Question of powers of Legislative Council Committees to call for
production of documents from witnesses", Advice SG 2018/23 (redacted), and
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(g) Ms Anna Mitchelmore SC, "Powers of Legislative Council Portfolio Committee No 4
in the context of its Inquiry into Budget Estimates 2018-2019", 19 November 2018.

3. That this House notes that the Solicitor-General in her advice SG 2018/23 stated:

I should add, however, that it is more likely than not, in my view, that, if this question of the
powers of a parliamentary Committee were to be the subject of a decision of a court, a
finding would be made that a Committee of the NSW parliament has the power to call for
a witness to attend and give evidence, including by the production of a document, subject
to claims of privilege, such as public interest immunity and legal professional privilege, that
might be made by the witness. There may be some argument as to whether such a power
resides in the Parliamentary Evidence Act, Standing Order 208(c) of the Legislative Council
or a power based on reasonable necessity but, if the power does exist, it would be likely to
emerge in any court proceedings on the basis that such proceedings would be difficult to
confine to the limited question of the construction of the Parliamentary Evidence Act.

4. That this House welcomes and endorses the opinion of the Solicitor-General as an
acknowledgement of the power of Legislative Council committees to order the production
of documents.

5. That this House further affirms that whilst in the first instance Legislative Council
committees will seek to obtain access to necessary documents by request, they do possess
the power to order the production of documents which may be exercised in the event a
request is declined.

6. That this House calls upon the Premier to reissue Premiers memorandum C2011-27
"Guidelines for Appearing before Parliamentary Committees" and M2017-02 "Guidelines
for Government Sector Employees dealing with the Legislative Council's Portfolio
Committees" in accordance with the Solicitor-General's opinion, and the procedures set out
in this resolution.

7. That, notwithstanding anything to the contrary in the standing orders, for the duration of
the current session:

(1) Whenever a committee resolves to order the production of documents under standing
order 208(c):

(a) a copy of the order is to be communicated to the Department of Premier and
Cabinet by the Clerk, and

(b) a summary of the terms of the order are to be reported to the House by the
President on the next sitting day.

(2) The terms of the order agreed to by a committee must specify the inquiry to which
the order relates, and the date by which the documents are to be returned.

(3) When returned, the documents will be lodged with the Clerk of the Parliaments and
made available to members of the House.

(4) The committee may authorise the publication of documents received, subject to
paragraphs (6) – (8).
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(5) A return under the order is to include an indexed list of all documents returned,
showing the date of creation of the document, a description of the document and the
author of the document.

(6) Where a document is considered to be privileged:

(a) a return is to be prepared showing the date of creation of the document, a
description of the document, the author of the document and reasons for the
claim of privilege, and

(b) the documents are to be delivered to the Clerk of the Parliaments by the date
and time required in the resolution of the committee and not published or
copied without an order of the committee.

(7) A member of the committee may, by communication in writing to the Clerk of the
Parliaments, dispute the validity of the claim of privilege in relation to a particular
document or documents. On receipt of such communication, the Clerk of the
Parliaments is authorised to release the disputed document or documents to an
independent legal arbiter, for evaluation and report as to the validity of the claim.

(8) The independent legal arbiter is to be appointed by the President and must be a
Queen’s Counsel, a Senior Counsel or a retired Supreme Court Judge.

(9) A report from the independent legal arbiter is to be lodged with the Clerk of the
Parliaments and:

(a) made available only to members of the committee, and

(b) not published or copied without an order of the committee.

(10) Documents returned to an order of a committee under standing order 208(c), which
are in the custody of the Clerk of the Parliaments, are documents presented to the
committee and form part of the evidence of the inquiry to which they relate.

[adopted 8 May 2019] 
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Standing Rules and Orders of the Legislative Council 

May 2004 15 

CHAPTER 9 – TABLING OF DOCUMENTS 

52. Order for the production of documents

(1) The House may order documents to be tabled in the House. The Clerk is to
communicate to the Premier’s Department, all orders for documents made by the
House.

(2) When returned, the documents will be laid on the table by the Clerk.

(3) A return under this order is to include an indexed list of all documents tabled, showing
the date of creation of the document, a description of the document and the author of
the document.

(4) If at the time the documents are required to be tabled the House is not sitting, the
documents may be lodged with the Clerk, and unless privilege is claimed, are deemed to
be have been presented to the House and published by authority of the House.

(5) Where a document is considered to be privileged:

(a) a return is to be prepared showing the date of creation of the document, a
description of the document, the author of the document and reasons for the
claim of privilege,

(b) the documents are to be delivered to the Clerk by the date and time required in
the resolution of the House and:
(i) made available only to members of the Legislative Council,
(ii) not published or copied without an order of the House.

(6) Any member may, by communication in writing to the Clerk, dispute the validity of the
claim of privilege in relation to a particular document or documents. On receipt of such
communication, the Clerk is authorised to release the disputed document or documents
to an independent legal arbiter, for evaluation and report within seven calendar days as
to the validity of the claim.

(7) The independent legal arbiter is to be appointed by the President and must be a
Queen’s Counsel, a Senior Counsel or a retired Supreme Court Judge.

(8) A report from the independent legal arbiter is to be lodged with the Clerk and:

(a) made available only to members of the House,
(b) not published or copied without an order of the House.

(9) The Clerk is to maintain a register showing the name of any person examining
documents tabled under this order.
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