FACT SHEET

Residential Tenancy (Rental Market Reform) Amendment Bill 2021

The Residential Tenancy (Rental Market Reform) Amendment Bill 2021 (the bill)
amends the Residential Tenancy Act 1997 (the Principal Act) in order to —

e implement the model for rent increases used in the Australian Capital Territory
Residential Tenancy Act 1997 (the Australian Capital Territory Act).

e Abolish no cause evictions.
e Introduce minimum energy efficiency standards for fixtures and whitegoods.

e Require reasonable grounds for refusing pets.

Reasonable grounds for refusing pets

The bill introduces a new Part 3C to the Act. These provisions effectively require an
owner to acquire permission from the Tenancy Commissioner to refuse to allow a pet
to be kept on the premises. This can occur if the Commissioner is satisfied that one or
more condition —

e the premises are unsuitable to keep the pet; or

e Kkeeping the pet on the premises would result in unreasonable damage to the
premises; or

e keeping the pet on the premises would be an unacceptable risk to public health
or safety; or

e the owner would suffer significant hardship; or
e keeping the pet on the premises would be contrary to a law of the State.

The Commissioner may also allow for conditions to be placed on a pet being kept on
premises.

Proposed new section 36Q makes it clear that the tenant is responsible for any repairs
or additional maintenance to the premises required as a consequence of keeping a pet
on the premises.

Enerqy efficiency standards

The new section 360A proposed by the Bill adopts the recent Victorian standards for
energy efficiency. These standards apply to the replacement of any appliance, fitting
or fixture that uses or supplies water, electricity or gas.
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These standards are reasonable, and in most cases are a 3-star rating under the
WELS scheme for water appliances and a 2-star rating under the AS/NZS standards
for electrical appliances for heating. There also exist a range of exemptions, including
if circumstances make cost prohibitive.

Abolishing no cause evictions

Currently, a tenant can be evicted solely on the grounds of lease expiration. This bill
removes these grounds for eviction.

Importantly, a person can still be evicted after a lease expiration for any number of
lawful reasons, including any number of lease violations or if the owner of the property
simply wishes to put the property to a different use.

The current ability of owners to issue an eviction solely on the grounds of lease
expiration means that a person can easily be evicted on what would otherwise be
unlawful grounds — such as discrimination or as retribution for enforcing their rights
under law — without any possible recourse.

These amendments effectively require lawful grounds for eviction to be cited if an
owner chooses not to renew a lease, which could be for a range of reasons, including

e the tenant violated the lease agreement

e the tenant has caused nuisance at the premises that is substantial

e the premises are being sold

e the premises are no longer intended to be a rental premises

e the premises are to undergo significant renovations

e the premises are to be used as a residence by a family member of the owner

This still provides an owner with extensive rights to determine how they wish to use
their property.

The purpose of these amendments is to provide tenants with the ability to effectively
enforce their lawful rights under the Residential Tenancy Act 1997 and their lease.

Under current arrangements, if a tenant enforces their legal rights, an owner can easily
evict them in retaliation at the conclusion of the lease. The result of this is that the
current arrangements strike a poor balance between tenant and owner rights by
allowing owners to effectively quash a tenant’s ability to enforce their rights.

Rent increase regulation
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The recent Muddyman v Nest Property decision of the Magistrates Court of Tasmania
makes it clear that under the Principal Act the burden is on a tenant to establish that
an increase in rent is unreasonable.

The Australian Capital Territory Act establishes a presumption in favour of the tenant
(that is a presumption that the rent increase is unreasonable) if the increase exceeds
CPI +10%, and a presumption in favour of the owner if the increase does not exceed
this limit.

This model effectively establishes a benchmark for rent increases of CPI + 10%, and
allows for consideration of a broad range of factors in consideration of whether or not
derogation from this benchmark is reasonable.

The Bill applies the model for regulating rent increases in the Australian Capital
Territory Act to the Principal Act.

The Muddyman v Nest Property decision also makes it clear that the question of
reasonableness applies to the rent increase only, and not whether the resulting rent is
unreasonable.

Proposed new section 241(4)(a), consistent with provisions in the Australian Capital
Territory Act, allows for consideration of the amount of rent payable before the
proposed rent increase. This will in effect allow the question of the reasonableness of
the rent after the propose rent increase to be considered.

The Bill repeals sections 20 and 23 of the Principal Act, which currently provide for
regulation of rent increases, and replace them with a new Division 2A in Part 2,
modelled on Part 5 (rental rate increases) of the Australian Capital Territory Act.

The Bill replaces references in Section 8 (General functions and powers of
Commissioner) of the Principal Act to sections 20 and 23 with references to the new
Division 2A in Part 2.

The below table outlines the differences between the existing provisions of the
Principal Act and the Bill.

Current provisions The Bill's provisions

Provided the rent increase is not Provided the rent increase is not
unreasonable (if appealed), a rent unreasonable (if appealed), a rent
increase is allowed if a residential increase is allowed if:

tenancy agreement allows for it, or if

. ; (1) The agreement allows for the
there is no written agreement.

increase; or

(2) the tenant agrees to the
increase in writing; or
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(3) If the landlord applies to the
Commissioner and an order
allowing the increase is issued.

No formal benchmark for rent increases,
largely reliant on rents in comparable
residential premises in the locality or
similar locality.

Rent increase limit benchmark of
Housing CPI + 10% since last increase.
CPlincreased by 1.33% between
December 2019 and 2020. This would be
a 1.46% increase - $4.38 on a $300

property.

Onus on tenant to demonstrate a rent
increase is unreasonable.

Onus on tenant to demonstrate a rent
increase below CPI + 10% is
unreasonable, onus on landlord to
demonstrate a rent increase above CPI +
10% is not unreasonable.

Tenant may apply to the Commissioner
to reject an unreasonable rent increase.

Tenant may apply to the Commissioner
to reject an unreasonable rent increase.

Tenant may not apply to the
Commissioner for an order to reduce
rent.

Tenant may apply to the Commissioner
for an order to reduce rent if tenant’s use
or enjoyment of the premises has
diminished significantly as a result of a
range of factors.

Rents are not frozen while the
Commissioner assesses whether or not
a proposed rent increase is
unreasonable.

Rents are frozen while the
Commissioner assesses whether or not
a proposed rent increase is
unreasonable.

In considering whether a rent increase is
unreasonable, the Commissioner may
consider:

(a) the general level of rents for
comparable residential premises
in the locality or a similar locality;
and

(b) any other relevant matter.

In considering whether a rent increase is
unreasonable, the Commissioner may
consider:

(@)  the amount of rent payable
before the proposed rent
increase;

(b)  if the owner previously issued
a rent increase while the
relevant tenant was tenant —

(i) the amount of the last rent
increase before the
proposed rent increase;
and

(ii) the period since that rent
increase;
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(c)  outgoings or costs of the
owner in relation to the
premises,

(d)  services provided by the
owner to the tenant;

(e)  thevalue of fixtures and goods
supplied by the owner as part
of the tenancy;

() the state of repair of the
premises,;

(g)  rental rates for comparable
premises,;

(h)  the value of any work
performed or improvements
carried out by the tenant with
the owner’s consent;

(i) any other matter the
Commissioner considers
relevant.

A tenant or owner may request a fresh
decision from the Court in relation to a
proposed rent increase.

A tenant or owner may request a fresh
decision from the Court in relationto a
proposed rent increase, or proposed
reduction in rent.

Application for the Commissioner to
declare a rent increase is unreasonable
is to be accompanied by a prescribed
fee. However, as no fee has been
prescribed, there is no cost.

Applications to the Commissioner in
relation to a proposed rent increase or
for a rent reduction have no cost.

Page 50of 5



